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LAWS OF THE POOR, 

«^’C. ^'C, ^'C* ' 


\ chapti:r xxm., . .. 

Of ^dAentCnt^' upon n Tenmertt-^ Wn. Pou^s a Year 

■- SECT. 1 . 

Uwm0i of the Sulifect. 

• ^ 1 ^ 

'^HIS kind of settlement depends upoin3 & 14 Car. J I. Statute i-? 

■ which c6nfincs the power of ^•emoval to cases where 

persou^^Vcpnie to settle in any tenement, im^er the yearly 

value of tei®^po«nd8.’A(rJ 

The act speaks of the annual value, without mention Expositions 
of the inhabitant’s estate or interest, and at first view 

n 

(i) See chap. xvi. vol, i. p. ^48. by estate, are rather ca.ses excepted out 
This species of settlement, as also that 6 t this statute than regulated b) it 
VOL. ir. B seems 



• * 

^ Of SeUleiMtit upon a Tanenwit of 

• % 

seems to require, that all tenements which give a settle¬ 
ment should be of the yearly value pf ten pounds, with¬ 
out r^e^ence to the nature or manner of acquiring the 
. ^tat^«^h( 4 her freehold, cop3^hold, leasehold, or a minor 
iut^fibt. 


Etwn< 3 «, 

I To ftee 
holdik 


1 Copy 
hold. 


^ Tihc judges entertained originally, some doubt, whether 
this "was not the true construction (i). It has however 
been long settled, that where the inhabitant has a free¬ 
hold (2) or copyhold (3) iiitcre<»t, the yearly value of the 
tenement is immaterial. (4) 


And it is so likeivise, where a leasehold interest de¬ 
volves upon the party by the operation of law {5 ). The 
rule extends to leaseholds purchased for a valuable con¬ 
sideration. For it is laid down by Lord Chief Justice 
Lee, that “ before 9 G. I. c.7. e\ery body that came into 
a parish, and made any purchase isahaferer, was irremovc- 
able (6).” It is likewise observed by Mr, Justice Dennison, 
that in Mursley v. Grandborough, it was holden by Lord 
Chief Justice Pratt, Mr. Justice Eyre, and Mr. Justice For- 
tescue, that any person who has an estate of ficehold, 


( 1 ) Rex v Sfanmore. SI lu. z68. 

{%) See c .ses cited, vol. t. p ay4 
jpojf tliap. XXIV. 

(3) Hanou V. Edgwaxe, fol. 

Rex V. Burden, 1 i>*r. 163, where 
‘ c pauper ws ccitifirited. 

(4) Aa to the efltcl of 9 (t I. c 7. 
„ 6 u wn llie value of estates acquired 
by purchase, see post chap. xxiv. 

(5) Muiiley V. Grandborough, 
X Str. 97. Bui deer v. Easiwoodhay, 
supra (31 and the cases cited, jiost. 
rjbap. xuv. These cases seem excepted 
from 13 & 14 Car, II. not only because 
the preamble of the statute refers only 
ro persons in a sutc of vagrancy, which 


such inliibiuiit. are net, but .dso, 
because the wotds “ coming to set¬ 
tle, aie used in the enacting par» 
which seems to imply, that it must be 
the party‘s vohiuiar} act, with the in 
tt.ntion of sealing himself. See the 
opinion of the judges; and pitu-ulnlj 
Lee J. Rex v Sundnsh, Buir. S.C 7. 
Rex w.Tedford, Ib 37.; of Aston, J. 
Rex •». Uttoxeter, Burr. S C. 538.; 
of Grofe J. Rex v. Stone, 6 *1 erai 
Rep. 595. 

( 6 ) Rex. V. Standsfield, Burr. S.C. 
2104 case of certificated person; and 
see Rex v. St. Marv’s Whitechapel, 
lb. J5. 
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tm Founds a Year Value. . 


copyhold, or for years, by act of law, (as. descent, ftial* 
riage, executor, ad^pinistrator,)' or ‘pitrckase, may d^ 4 U 
upon it as his own, and is not removable, it’he continues 
forty days; though undei’ JoLpe?'annum. But he must 
abide forty days in order to gain a settlement. And no¬ 
tice is not necessary, because Ire is not removable from it- 
But Powys held contra, as to a, term for years, imder rob 
pet' annum value.” ^ i) * • - 

• 

And'in a yery recent *case, Mr. Justice Lawrence re¬ 
marks, that the justice’s power to remove is founded on 
13 & 14 Car. II. c. 12., which extends to any person 
who shall come to settle in any tenement under the 
yearly value of i ol.; and these words never having been 
deemed to relate to persons living on their own estates, 
whether acquired Inq purchase or otherwise, or at whatever 
value; it followed, that every person residing irremove- 
ably for forty days in that parish where his own property 
W'as, gained a settlement. (2) 

There are two kinds of estates, therefore, in w'hich the 
annual value of the tenement is immaterial. veriai. 

it 

Tst, Freehold, or copyhold. 

ad, Leasehold interests, “ which devolve upon tlie 
party by operatidh erf" law (3),” or are acquired by pur¬ 
chase. (4) 

Tlie present species of settlement arises Irom the pos- Thisrettu*. 
session of a tenement of the annual value of lol, when [enjstr 

(i) Rex w. West SheflFbrd, Burr. (3) See the opinion of Lord Ken- 
S. C. 31C.; and a note by .Sir Jame? you, C. J. Rex v. Stone, ante, 2, (5). 

Burrow, confirming the accuracy of (4) Semb. Rex d. Standsficld. ante, 

Mr. J. Bennison’s note. a, (6). As to the meaning of the word 

(a) Rex T'.Martley, j East, 44. purchase, see post. chap. xxiv-. 

n 2 obtained 
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Of Setllmmi vpon a Tctiemcni of 

obtained by some other than the preceding means* It 
is generally consitlered as acquired by reviing a tene¬ 
ment of the yearly value of lol.(i), not only because 
the occupation is usually under a Contract to pay rent, 
and the credit given to tlio tenant, and his. ability to 
pay lol. have been deemed reasons for this 

exception in the statute, and the ground of the settle- 
melnit(?': but also perhaps from the 9 & lo W. TIL 
c.' 30, having madp the taking a lease 4>f a tenement of 
that value necessary towards obtaining a settlement, hy 
a person residing under n certificate (3}. But this opi¬ 
nion is not strictly accurate. Lawful possession of a te¬ 
nement, of suHlcient value, if it be absolute and inde¬ 
pendent, conl'ers a settlement, althougli the occupier is 
exempt from paying rent. (4) 

It seems therefore to include ceres of voluntarv dona- 

- a/ 

lion, \v]>erc the occupier lias an interest of suilicient 
pcvuianency to entitle liim to acquire a sctllement by 
cptiite. 


. Ilis brother gave the pauper a close, in the following 
DianRcr: “ 1 will give you a close in the parish of A., 


(1] Sec Rex w. tuniwn-, ;,ntc, 2. 
(t). H.'I'.ow V. ffdgvvare, iuite, 2. (p,). 
South .Sydenlntn n?. I awerton, s iJott, 
12!?. PI. 171. Post, sea 2. The 
makers of 1; & lo V.'. III. c. 11. seem 
to ha /e consiJciecl it in this li^ht 
when they ttiacletl, tiiat no person 
coming into a parish under a certi¬ 
ficate shall gain a leitlcioeiu there, 
hy any a-t whatever,** vii'.less he or 
they shall really and bona fide, take n 
Ic.ase cf a tenement of the value of 
lot” &c. This is ron.'iidkrcd as refer¬ 
ring to the .tnnual, and not the abso¬ 
lute value of the teiicmvj.t, iu confer - 


inity to 13 & 14 Car. If. See tlis 
u-ordc of Lord Mansfield, C. J. Rex 
K. Cold A»ht&n, Burr. S. C. 4jO. aiiu 
the cafes cited heieafter. 

(2) Kinver v. Stone, r Sir. 678. 
post. S. (4), and the cases hereafter 
cited. 

(p) See ante, 3. 

(4) t-'ec post. sect, iv. This distinc¬ 
tion purpns.-;ly excludes the consider.!- 
tion ol the leasehold interests pur. 
ch.i£ed for more lh3n3ol. and of .i less 
.1nnn.1l valuf; than icl.,for whkh see 
post, cliap. ixiv. 

15 con- 



ten Pounds a Year Value* 

containing about four acres, to eiijoy as long as I please, 
and to take again when I please, and you shall pay no¬ 
thing for It.” It was held, that such possession, when 
coupled w'ith residence, conferred a settiemc nl; for the 
words of the statute are satisfied, as th(j party comc;s 
to reside on a tenement, of* the yearly value of ten 
pounds, (i) 

Tins is to be distinguished, however, from the mere 
rt'sidonce as a lodger, servant, &c. uncoupled with an in¬ 
terest (2). For if another person is the actual occupier or 
tenant of Uie premises, a mere permission to use the 
premises in a subordinate condition, does not confer a 
settlfinent. (3) 

Some dilFerence may possibly exist in this particular, 
between persons who do not reside under a certificate 
in the parish where they claim a settlement, and those 
who do. The latter is expressly prohibited ‘ b}’^ 9 & 10 
W. 111. c. II. from “ gaining a settlement in the parish 
“ to which he comes with sucl^ certificate, unless he 
takes a lease of lol. per annum, or shall execute some 
“ annual office in such parish (4),” It seems therefore 
that to avoid a certificate, there must be a taking a lease, 
and the relation of landlord and tenant coiistitutecUbe- 
tween the party •who makes the' demise and him who is 
let into possession. But it is sufficient if it be a taking by 
a parol for a year (5), or a lease at wall (6). It seems to 
have been doubted in one case (7), whether taking a lease 

(1) Rex T/,. Fjildnsjley, i Term , (3) Rex w. St. Michael’s in Covlii- 
Rcp. Also Rex'?/, Neihcisea), try, 15 East, 567. 

4 Term Rf‘|i. 25S. post. Rex •??. (4) Se?* ante, p. 4-(i). 

Ihiliiistock, 6 'I'erni Rep. 730. post. (5) Craiiley w !bt. Marj’s Guil- 

Rex V. AMhorou,.;h, i East, 5*77. post, iord, i Stra.* ',02. 

(a) Blit SLe post, and the opinion of (6) Per Evre, J. Ibid. 

I.ord Kenyon, Ch. J. Rex w. South (7} Rex <11. Liuledtan,'iScra. jjj. 

Lynn, j Term Rep. 667. 
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Of SeHletn^^'upon a Tencmeni, ^c, 

by p^ol for seven years would confer a settlement, as 
being void for the whole dme, by the statute of frauds (i). 
But this opinion was ill founded, for the act declares, 
that such leases shall have the force and effect of leases 
at will, -which we have ^ready seen will confer a set¬ 
tlement and it has beien 'decided, that a parol lease for 
more than three years enures as a tenancy from year to 
year, for that which w^as considered as a tenancy at will, 
^en the statute passed, has since b^n properly con¬ 
strued to enure as a tenancy from year to year- (2) 

This seems to be the only circumstance in which the 
law respecting settlements of certificated persons, under 
9 & 10 W. III. c- II., by occupying a tenement in the 
certified parish, differs from that which applies to those 
which may be acquired by virtue of 13 & 14 Car. II. 
They conform to the same rules in all other respects, and 
the decisions which have obtained in one of these classes 
of setdement, may be considered a? authorities applicable 
to the other, (3) 

In considering this'species of settlement, it is necessary 
to examine, I St, What is a tenement within the meaning 
of the act. 2d, Its value. 3d, The occupation, or 
eomijig to settle thereon. 4th, Tlbe residence. 5th, 
The proofs necessary to support the settlement. 

(i) *9 Car. II. c. 3. s. i. (3) See Ivinghoe v. Stonebridge, 

(»). Cla^iton ■». Blakely,^ Term z Str. %6j. where the certificated maji 
Rep. 3. and see Doe ex dem. Rigge v. purcliased an estate, post. 

Bell, 5 Term Rap. 471. 
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SECT. II. - 

Q/'the Kind of Tenement j herein, ^uniting them, 

■ 

The consideration of what shall be considered a tehe^ Diviuon of 
mentupon which a person can'eome to settle, admits of 
a two-fold divisttoai. ist. What sort,, or kind of things 
are comprehended within*the term tenement. 2d, How 
far the tenement must be situated within the parish 
where the settlement is claimed, and whether two- or 
more, when occupied together, come within the mcM- 
ing of that term as applied in 13 & 14 Car. II. c. 12. \ 

ist, As to the several sorts, or kinds of things real,’ Tenements, 
comprehended under the word tenenient. Sir Wiiliaid 
Blackstone observes, that, ■ . 

- . . 1 « I * « 

'* • 4 ^ » . V. , m 

“ Land comprehends aU' things of a permanent sub-: 
stantial nature; being a word of very exten^ve .aignidcaH 
tion. Tenement is a word of still greater extent, and 
though in its vulgar acceptation, it is only appHed^to 
houses, and other buildings, yet in its original,' pKjpec^ 
and legal sense, it signifies any thing that may be hoideh; 
provided it be of a permanent nature; whether i^be'-of 
a substantial and •sensible, or of an \ unsubstantial;, ideal 
kind. Thus, liherum tenevithitim^ frank tenement, or 
freehold, is applicable, not only to lands, or r^er sblld 
objects, but also to offices, rents, common, and the like: 
and, as lands and houses are tenements, ^ is ma advows- 
son a tenement; and a franchise, an office, a right of 
common, a peerage, or other property of the like unsub¬ 
stantial kind, are all of them, legsdly spealcing, tene¬ 
ments.” (I) - ' 

(x) % Black. Com.Bo^ii. chap.ii. thing is a tenement which is a profit 
p. 16. and see the opinion of Lord out of the land.” 

Kenyon, C. J. post. 13., ih.it « any 

B 4 


The 
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How used 
in 1,^ & 14 
C. 11 . c. iz. 


Faits of 
houses. 


lioon tb- 
taiued a 
*no»e ex¬ 
tended con¬ 
struction. 


Tenements 
witliin the 

Waier.tffill, 

&c. 


I.andsale 

colliery. 


Of Seiilemenf tt^n <? Tenement^ 

The legislature seem to have used the word in 13 & 14 
Car. II. in what the learned judge just quoted calls tlie 
vulgar sense, and to have intended it to signify houses 
and buildings, in which persons could come to dwell and 
settle, (i) 

Part of a house is a tenement, in this limited seijse of 
the word. Thus a hrst and second floor unfurnished, 
there being cmly one door, and one staircase (?); a shop 
communicating with the hous'e, but occupied separate- 
ly (3), have been hekl tenements. 

But the terra obtained a more extended construction 
owing to the received opinion, that the ability to pay 10/, 
per annum is the foundation of the settlement, and whe¬ 
ther the party pay it for a house for his habitation, or 
any other tenement, which brings him in a profit, is not 
material. (4) 


It has tep held tiberefore, that a watef-ujill (5 ) and 

deuce (6>, are tenements wliich confer a scttlmnSat. *'Sb 
also a rabbit-warren, with a cottage upon it (7), although 
the tenant have no Tight in the soil of the warren, except 
that of entering upon, and killing tlie rabbits there (8), 
k a tenement. 


ft 

So a land-sale colliery, 2. e. not the mine only, but 
the stock of horses, gins, ropes, and other things ne- 


^i) See Rex d. Hollington, 3 East, (4) Kinver •«. Stone, 1: Str. 678. 
113* (5) Evelyn V. Rentcomb, a Salk. 

(») Rex St, George’s Hanover- J36. 

Square, Bi. r. S. C. 69 .,.; and in Rex (6) Rex w. Builey, Burr. S. C, 
>0. Whitechapel, a furn sited room was 107, Rex v. Knigluon, iTerm 
held a tenement. lBotl,lOO. H. 146. Rep. 48. post. 

But as to the value of the furniture (7) Kmver v. Stone, ajite, (4). 
see post. (8) Rex v. Piddletrenthide, 3 Term 

(3) Rex V. St. Giles’s in the Fields, Rep. 77a. 

Burr. d. C, 798. 


ccssary 
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Of the Kind qf Tenemtnt. 

eessary for working, is a tenement within the statute, 
provided the mine, and endues aiHxcd to the soil, are of 
the annual value of iol.(i) So are the tolls of a mar- 
ket(2), as also tithes(3). And not only land(4) but a Limited 
limited interest in its profits are tenements; such is the 
grass and aftermatli of a meadow, taken for ten months (5 )f 
The fogs, or after-grass of a field, taken without spedfii- 
cation of the time in which tliey are to be uplifted; these 
give a setdemciit if occupied forty da3Ps.(6) 

I 

So also, where a party held under a parol agreement the Fisliing of a 
fishing of a pond, viith the grates, &c. also all the spear, 
sedge, flags, and rushes, ^'owing in, and about the said 
pond; “ he held a tenement;, for the court will cansidor, 
that the fishery and soil passed togedier.” Buller, J. 

“ The fact of letting a fishery is suflicient, and we must 
presume, that the soil passed along with it; though I am although 
by no means ready to allow, tliat if it had been any other don’r^u. 
kind, of fiahe23r,JU; would iipthaYnJSivea asettlcin^t.f7l 

cattle-gate iu a stifited j^sture is a tenement^ for it’ tTarn»*|ateV 
passes by lease and release, ^nd cannot be devised but by 
the statute of frauds (8): As is the going of so many 
head of cattle in a certain common, for it is a common 
in gross, which is a matter of tenure. Tord Coke says, 
that a prmcipe will lie for it. (9) 

(x) Rex V, North Bodijurn, Cald. , (j) Rex o. Stoke, 7 , Term. Rop. 

4 ^ 1 - 

(a) Rex-w. Chipping Norton,5 East, (6)* Rex v. Brampton, 4 Term 
339. where the court Inclined stiongly Rep 348. Bi;t this w.is once doubted; 
to the opinion on the authority of Lord |fe A.ex “o. MinchJnghampton, a Str. 

Coke; Co. Lit. 19. hi, 'Webb’s case, '-87^4^4 and tJie Ophiion of W'right, J- 
8 Co. 4^6. The epiajon of Lord' Re3^^. l.Qfk<Hley, Burr S. C. 318. 

Kenyon, Rex v. Riddfetrenthide, 3 (7) Rex v. Old Alresfuid, 1 Term 

Term Rep. 755. Rep, 33 g. 

■ r. 3 ) Rex V. Skingle, x Str. lOO. (8) Rex v. "W'liixley, i Term Rep. • 

Powell’ll. Bull, Com. Rep. 7, 1-37. 

(4) Rex V. Sheiutone, Burr. S. C. (9) Rex *. Dersingham, 7 Term 
474 *’ Rep. 671. 

But 
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SeUl&mnt upon <t Tenemeftt, ^c, 

. But as, a tenement must be of a permanent nature^ 
doubts have arisen whether particular lettings, although 
connected with the profits of land, were not rather con¬ 
tracts for the occupation of personal chattels, .tlian a de¬ 
mise of the produce of land. 

John Sm^ contracted with the pauper’s father to sup¬ 
ply him .|^. with a pair^f coach horses for a quarter of a 
year at 22I., and the father contracted with Small for a 
stable belonging to Small, and was to pay 2L los. a quar¬ 
ter for it. Small reserving a separate stable for his own 
use. At the latter end of the fifth quarter, Small threat¬ 
ened to discharge him, but, on the importunity of iriends, 
agreed that* he should continue to furnish him with the 
pair of hoi'ses at 20I. only, having the like quarterly al¬ 
lowance for the use of his stables as before. They acted 
under this contract for several years, till the pauper’s fa¬ 
ther died; who, during the whole time, rented and lived 
in a tenement of 61 . a year in the parish, but was never 


^^r^e house or stables*, It was contended 


'but a deduction from the price of the job-horses, on ac¬ 
count of their standing in Small’s own stables; and that 
no rent would be payable when the job was at an eni 
But the court, after taking time to consider, thought the 
agreement, though awkwardly penned, was a contract 
for the stable. Mr. J. Aston. There can be no doubt 
but that it is a good renting; suppose the master had paid 
the servant his whole wages, might not he have brought 
an action for the occupation and use of the stable ?(i) 

.. M. covenanted with £. to let and demise to him ^ 
y^r, a dairy consisting of sixteen cows, with the dwelling- 
house, and feeding for the said cows, on twenty-one acres 
of clover ground, and thirteen acres of meadow land, 


(i) Rex V. SuMai^aret, Fish-Stieet-Hill, Burr. S. C. 677. 


with 



Of the Kind of Tenement, 

with the aftcr-leaze of a mead; also the run of the yard 
and arshes belonging *to the farm, for feeding pigs, and 
the run of a horse with the cows: Also to allow him the 
sherl wheat arising from the com growing on the farm, 
and provide for the cattle, when wanted, five tons of 
hay,- and cause ten acrea of the* clover, and thirteen of 
the meadow, to be laid up at C^^falemas, and the other 
eleven acres of clover at Lady-day: to put the house in 
repair, &c.; and if any of jhe cows shall not calve before 
the first of May, the landlord to allow two shillings per 
week out of the rent for each cow until she is delivered, 
and what is reasonable for every calf wanting. The te¬ 
nant to pay 3!. 5s. for every cow. 

The court were of opinion, that this was not a tene¬ 
ment within the statute. “ It is only an agreement fdk- 
the use of the cows, and the feeding of them; and it is 
merely personal. Here is no interest in the land that 
passes, or w^ intended to pass.”(i) ■ 

But this d^ision was at first questioned, and has since 
been over-ruled. ’ 

Tl»e pauper rented in Chaldon Herring a dairy of 
thirty cows, some at 5I. los. and others at 51. a cow, with 
liberty to cut furze on parts of the farm for the use of the 
dairy only, and a warren to kill rabbite for his profit, 
called Grange warren, and a small bouse on it to keep 
nets in the same parish, of the .same man, at 30L per 
annum. The cows were to feed on particular grounds, 
at particular seasons the year, as is usual in the letting 
of dairies. The pauper and his man sometimes slept in 
the house in Grange warren. The pauper had no right 
in the soil of the warren, except that of entering upon, 
and killing rabbits there; the person of whom he rented 

(i) Rex V. Lockerly, Bun:. S. C. 315. absente Lee, C. J. 

the 
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• Of Settlement u^ymi a Tenement^ ^c. 

the waiTcn constantly depasturing the same, and plough¬ 
ing some part thereof. Lord Ketiyon, C. J.—“ If we 
W'erc now called upon for tlu* first time to make a deci- 
won upon Uiis statute, perhaps I should have some dilH- 
culy on the subject; but the courts have put a liberal 
construction on it. I cmuiot quite agree with tlie deter¬ 
mination of Rex «?. L^^orly, because, after it had beai 
decided in so many cases, that an incorporeal heredita¬ 
ment would give*a settlement, I should have thought 
that that case would have received a different determina¬ 
tion. But without considering that case, I think that 
the pauper took a tenement in Chaldon Herring, both 
by renting the dairy and the warren. Lord Coke 
says, that pnm tonsuraisa. tenement; then the dairy 
was a tenement; the other taking was also sufficient; for 
if was, if I may use the expression, a pernancy of the pro¬ 
fits of th(! land, by the nioutlis of the rabbits. A free 
warren is tjie subject of a family settlement; a prascipc 
will lie for it, and the renting of it is sufficient to give a 
settlement.’^ (i) 

And in a later case, Rex A Lockcrly was expressly 
over-ruled. The pauper rented of Clmpinan, under a 
verbal agreement, twenty co^Ys (being part of the stock 
of his farm), at 3I. los. a cow jut ct/iinum. It was also 
agreed, as is usual in such contracts* in the county of 
Dorset, tliat the owner of the cows should feed and sup¬ 
port them; and for the purpose of doing so in the best 
manner, that such cows should depasture in certain lands, 
called the Cow Leeze Grounds, from May-day to the 
i8tli of September, and aftcT that time in certain meadow 
grounds, which are kept for that purpose, front the time 
they are mowed; and when the pasture of the meadow 
jgrounds were consumed, that Uie cows should be kept by 

(r) Rex V. rWdletrenthide, 3 Term Rep. 77a. 


Chapman 
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Of the Kind of Ttnemcnt, 

Chapman in some otiicr of the form grounds, ’watli the 
other cattle?, or be foddered in the farm-yard with hay 
by him. llie land called the Cow Lee2e was to be laid up 
by Chapman at Lady-day, and not fed upon by any cat¬ 
tle whatsoever until May-day. Chapman was not to feed 
any other cattle, either iii the Cow Leeze, or meadow 
grounds, whilst the same were Icd^by the cows rented by 
the pauper; but the hay of the m<?a<low groimds was taken 
by Cliapman, and tlie Cow Lefjze ground fed by him after 
the cows had quitted it.* If any cow did not calve 
before May-day, or died, or became.barren, or sick, an 
allowance w^as to be made. The pauper was not bound 
to repair any fence in any ground in which the cows were 
fed. It was further atgreed, tliat the pauper should have 
a dw'elling-house, and a right of feeding a marc on the 
farm, keeping Ins i>igs in the yard, and cutting fuel for 
the use of the dairy; but he had no other right what¬ 
ever. The contract continued in force five years, during 
which time the pauper resided in the said house on tlie 
farm. Lord Kenyon, Ch. J.—“ It being im})c-ssible to 
distinguish this case from Rex v* Lockerly, I think we 
are bound to deny the auUiority of that case, and to sub¬ 
stitute, in its room, a better exposition of the statute of 
Car. II. It has been argued, that if we decid? this to be 
a tenement, we shall dcpiut from the words of the stattilc; 
but, in this case, the pauper took a tenement; emphati- 
ciUIy, a tenement.' Any thing is a tenement^ •which is a 
profit out (f land. In order to take a tenement, it is not 
necessary that the party should have a fee simple, or foe 
tail; any minute interest in land parcel t>f a.tenement. 
Such minute interest, indeed, cannot be entailed, but all 
the parcels, when Consolidated together, may.” 

“ A bcastgate has been held to be a tenement; stkI yet 
that is not the whole land, but the profits of tlie land tt? 
a certain amount. So bore tlie profits of tlicse Jaiul - arc 
to be ^aken exclusively by the cows whicli tin; jiaupcr 
r'mted. If the cattle hud been liis and he had 

rented 
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Rented the feeding of them, that would unquestionably 
have been a tenement; like the taking of the pastm-c^^he 
hay, and uftermadt: and I think that these cdws were 
the paiipei^s for h certain period: they were not so far 
his own that he could liave sold them, but they were, his, 
. that he m^ht uw them jundcr the contract for a Hiiutod 
time. And this was not the less taking a tenement, because 
the pauper could only enjoy the land in (t particular mode\ 
for in many fkrm^ the tenant stipulates, that he will not 
depasture sheep or horses on {)articular grounds. I do 
not see, therefore, why this is not, strictly speaking, a 
tenement; for the pauper had, for a certain part of the 
year, the exclusive right to the pasturage of these grounds, 
to'be taken by the mouths of the cattle.” ITie other 
judges concurred. Duller J. adding, ‘‘ By the very terms 
of the contract, no other cattle, not even those of the 
farmer himself, were to be fed on those particular grounds 
on which the pauperis cows were to depasture; wherefore 
he had the exclusive possession of these fields during 
that time. This goes a great way to answer the difficulty 
stated at the bar; for as, at present, it seems to me, that if 
the pauper had the sole possession, or, which is the 
same thing, die sole profits, he might have maintained 
trespass.” (i) 


And in conformity to what was thus observed by 
Mr. J. Duller, leases of this sort have been held such a 
demise of the soil and exclusive use of all the grass (that 
should grow' on the closes, particularly enumerated in the 
lease) to be taken by the mouths of the cattle, as to entitle 
the tenant to bimg trespass, or distrain any other cattle of 
the lessor for doing damage there, (a) 

The right to In the foregoing cases, there was a demise in effect of 
necd**Mt?e thecxclusivo Tight to thc herbage and produce of the soil 

exclusive. 


(i) Rex 9, Tolpuddle, 
Rep. 671. 


4 Term (») Buit v. Moor, 5 Term Rep. 
329. 


for 
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tor a limited period. But a right to take the herbage by 
these means, in common ^ith other persons, and that 
whether the cows belong to the party, or are hired for, 
the purpose, is equally a tenement within the statuite>r 

, > 

* ' < ' 

, The pauper, during the time he occiipied a house Renting a 
the annual value of 5I. rented tfie ley <k two cows from common 
May-day to Michaelmas, at six ^^neas, in a large pas- 
ture, containing ohe hundred acrei^ and of the annual- 
value of 250I. belonging to Mr. Mundy. The pauper 
had not the exclusive pasture of the land, and Mr. M. 
was under no restriction as to what cows he kept in it. 

Lord EUenboroUgh, C. J.—" The present case is 
nothing more than a common in gross, which has been 
holden to be a tenement within the statute (i ).*’ Law- 
rencHJ J.—“ In Rex w. Plddletrenthide (a), Mr. Justice 
Buller states, that the question, in cases like the present, 
is this, whether or not it be a contract to receive ^profits 
otUqfland? If that be so, it .determines this case; for 
here the cows were the pauper’s own, and the contract 
which was for the pasturage of them was, to use the 
words of Lord Kenyon in the same case, a contract for 
the pernancy of the profits of the land, by the mouths of 
the cattle.” (3) 

The paup^ under a verbal agreement rented and paid Privilege of 
for the hire and privilege of milking two cows belonging 
to R. at 5 s. 6d. per week each cow, for 40 successive depasture.], 
weeks, and the cows were by the terms of the agreement 
to be depastured by R. on his &rm at Norton, in com¬ 
mon with his other cows; and were depastured on such 
lands of the form as R. thought proper. The pauper 
never went on the lands to fet^t them, but they were 

(i) Rex «. Deninghom, ante, 9. (j) Re* v. HoUingtoo, 3 East. 

( 9 )* Its. 

(a) Ante, xa.(x}. 

brought 
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brouglit up to the fold with the other cows of R. to the 
fold yard. Lord Mieuboroiigh C. J.—Tliere is no solid 
distinction between R.Llollingwortli and this.—There 
the pauper had only hired the depasturing of his (nvn 
cows, in common with the cattle of the owner, on certain 
.land: Here he hired the cows themselves, which for 
diis purpbse are the same as his own, together with their 
depasturing in.commpli with the owner’s other cattle 
upon a certain form, all included in one contract. If 
the cows had been the paupter’s own, this case -would 
have been identically the same as the former; but that 
foct was no material ingredient in the former case; for 
the <x)ws are his own for the time he hires them. (i) 

The pauper for two years rcsuled in a house and oc-* 
cupied a garden in D. of the annual value of 8l. 18s. and 
during the whole time be and one J. M. jointly hired the 
-milking of a cow in the following manner:—'llie pauper 
applied to E. at whose factory he and M. worked, for the 
milking of a cow betwixt them. E. referred the pauper 
to his agent H. to agree for the cow,'and I I. agreed tlioy 
should have the cow for the season for pi. The parti-» 
cuiar COW' was pointed out, and was at that time upon a 
large farm occupied by E. Nothing was said ns to how 
pr where the cow should be fctl, more than II. said that 
E.’s forujing man would inform the^ pauper on what 
pasture the cow would be fed and milked, and he did in¬ 
form him, and so from time to time wlicn the pasture was 
changed, that he might ktmw where to go to milk her. 
The cow was grazed on E.’s pasture on the same form for 
the whole of the two seaiions, with other cows winch were 
let in the same w'ay to odicr workmen of K.’s, and with 
other cattle belonging to him. The pauper and his 
partner always piilked the cow during the whole of four 
successive seasons, and they were always grazed on E.'s 

* ,(*) •a. Stoke upon Trent, lo East, 496. 

farm 



1 


Of the Kind of TentmmU 

in the same way. Her sumnw pafsturage was qi 
the Value of 5I. for feacli season, llie court w^e of 
opinion that the value of loL ncce^^ to eiit)rce a 
settlement was made by the contract which tlie pauper 
entered into for hiring the milking of a cbw in the man¬ 
ner stated. It was a contract ft)r the milking of a cow 
which should be pasture-fed during the season, either 
upon land of the faimin the parish where the parties con-. 
tracted and were residing, prat least within a convenient 
distance of it, in order that the pauper ipight have a Gori*» 
venient opportunity* to milk the cow. It was to bo 
- understood that when the cow Ws to be milked on 
pasture ground that she was also to be fed there. 

Nothing could be meant by changing tlic pastuix; but for 
the purpose of licr being fed oil fresh pasture. If 
(j^mer had fed the cow on dry food or,grains instead of 
pasture, it would have bCon a breach of the contract. (i) 

I* ♦ ' 

»But to constitlite a tenement, there nmst be a profit 
issuing out of»the land itself. A contract to teed cows 
generally, under wiiich they mighl be fed' with green 
tares bought in the market, would not be a tenement 
within the act. (2) ' 

Alto a right to die enjoyment of a local privilege or 
franchise does not constitute a tenement, or render the 

party irremovable, so as to confer m settiement. 

» \ *■ ' 

h 

A cato fi)und that the town df Alnwick is an anci^t Freeman'* 
borough, and the freemen of Aln^ck are a body corpo* Jomni^L. 
rate by prescri^cHi, by the naitii of the chku^erlains, 

^1) Rex V. BerlcyAbt^, 1:4 BiOt, tiiis ckicraet have been fed else- 

*8'^* where oit.^^rain or the conse- 

Per Lawrence, H Rex v, quencej" follow that this was not 
Tirtwy, Mich. 45 Geo. III. with a takii^ of » tenement.” Rex v, 
which Lord Eilenboreugh C. J. thus Darley Abbey, 14 East, 28*. 

** indeed the cow might 

▼bXi. ix» . ♦ c 


«on> 
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cQjnomon counoi^' and freemen of Alnwick. T)» £r|e* 
didiii '^ the town is acquired by descent or servitude, or 
is granted upon the recommendation of the common 
council* F* Ae pauper is a freeman by descent, and had 
been admitted to his freedom twenty-five years before the 
cwder 'of removal* Thfe Duke of Korthumberlamd is 
X<prd bf the manor and borough of AInwi<^, and the 
forest of Haydon or Alnwick, or Alnwick Moor, lies 
within the manbr; the soil, and royalties being vested 
in the lord. * The pasturage of the moor is of (^sidera- 
ble „valuej and the freemen of Alnwick, and nd.others, 
are entitled to commqii of pasture thereon; each freeman 
being entitled, when Resident, but not otherwise, to the 
, pasturage of stints of his own cattle, that is to say, five 
cows, or twenty-five sheep. The freemen have also a 
right to dig and cut peats, furzes, and bushes^ upon Aliv 
wick Moor, for their own use, and to ^et limestones, 
slates, and freestones in the open quarries of that moor; 
they have the privilege also of setting up their stalls ih 
the market place, without paying any toll or stallage to 
the lord, and of having their children educat^ fr<^ of 
expence at the town school, at which school two of the 
children named in the order were placed at the time^of the 
removal. The question stated for the consideration of 
the court was, whether die rights of the pauper, as a fr6e^ 
man of the borough of Alnwick, amount to such an estate 
as he is not legally removable from tinder the statute 
13 & 14 Cai^. 11. ch. 12. 

\ 4 

G^e cemfess I frit some astonishment when | 

tread this ^c, and could not ^ceive on what grounds 
it could be contended that the pauper gained a settlement 
iii^iUnwick. The quesl^n is, whether he was a person 
removable from hir; own estate? But what estate had 

(i) Lord iilleniorough C. J. was absent., 

1!^ ' L . 

he? 
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e? He liad neither land noi* house. Bht then it Is isaid 
he had a right of common;—it does not, however, 
that he hadnny cattle wherewith to exercise that right. 
The profit a,prendre or easement never existed: how 
then can he be said to have been rerident on his oan ? 
In truths it cannot be considcrdd as a residence on 
own estate sufficient to confer a settlem^. It would b^ 
ridiculous and absurd so to consider it. ‘ * . 

« ^ / 

Le Blanc, J.—The question is whether it appears to 
us that the pauper was irremovable' during any period 
of his residence in the town of Alnwick, on the ground 
of being resident on his own estate. The argument is,. 
that he was residing on his own, because he was a free¬ 
man of Alnwick, and as such entitled to a right of com¬ 
mon on Alnwick Moor; and this right of common is 
said to be a teneiUent. But I think this is not in strict¬ 
ness a right of cohii^n, nor can it properly be said to be 
a tenement ; it is a mere franchise. The argument, how¬ 
ever, has gone the ledgth of contending that suppose it 
to be a franchise, still the pauper was not removable from 
it. But to this I do not accede ? In the case of a free¬ 
man of a corporation having a right of voting for the 
^election of the mayor, or any other officers belonging to 
the corporate body, has it ever been decided that such a 
person was irremovable in respect of such privilege? Here 
the pauper as a freeman, if he had ^y cattle, was intitled 
to turn them on the moor. Xkis, however, was a. mere 
personal privilege, ^ wholly unalienable niid not falling 
within the legal definition Cf a righf of common. Such a 
privilege has never yet been holdef to bo a tenement so 
as a person could be said to be r^ovablc from it as from 
his owyi. It is a strong circumslihcc that notwithstand¬ 
ing die qrist^ce of such rights in diffibtent parts of die 
kingdom, no attempt like the present has hitherto been 

c i ' made., 
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made. It appears to me, therefore, that this does iibt 
fall mdiin the pundew of those cases which hate decided’ 
that a party is hot removable from his own, and which 
doctrine, I admit, has been extended to cases where 
a party, vv'a^ merely residing in the parish in which 
estate was situate, and not upon the estate it- 
(I) 



_ ( * 

Bayley, X—*-The case docs not find that the panper had 

any home. A freeman as sucli has no right of re^ence; 
that must be acquir^ by other means. Where he can 
obtain a residence^ there as freeman he is entitled during 
such rtvsidence to have cattle on the common. But 
when he removes, he loses this right. I am not aware 
of any case, in which a privilege of this description has 
been holden to be sufficient to conifer a settlement. It 
is a mere local privilege, and attached to the person so 
long only* as he is resident. From the frequency of 
these rights in all corporations in the kingdcffn, set¬ 
tlements must have been claimed in respect, of diem, 
had they been deemed sufficient for that purpose, Hiis 
case is very different from the cases of removal fronj 
landed property. (2) 


Upon the same principle a contoact, whedier annual 
or otherwise, for the use eff maclimery affixed to a tene¬ 
ment, is not within the statute, aldiough connected with 
a limited use of the building by a right of working 
therein, or even with an exclusive occupation of pm*t 
thereof, if such part is not die (mnual value of ten 
pounds. ; ' 


( 1 ) Rer V. Houghton-k-Spring, ( 2 ) Rcy v. Wieikwofih, East. 
■ I East, 247 ' ' S 3 dec; III. Maule and Sdw, MSS. 
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Tlic paupef entered into an agreement, nnder seal, Renting the 
with B. the owner of a corn-mill, whereby he covenanted 
with B. that he wookl,’ with horse» and carriages, at his ' loads of com. 
own co^ and charges, from astli September 179b, to 
25th March 1795, deliver, at die corn^mill bdonging to 
B. weekly, and every week, three loads and on lialf of 
wheat, at the least, and at his own costs and charges, 
grind the same into flonr, and pay to B. for the^^ns 
eiglit shillings a load, at times stated in the agreement 
B. covenant^ that the jiayper, during the continuance 
of the articles^ should have the use and liberty of run¬ 
ning and gazing for his horses on a certain meadow 
therein described, and also the use and liberty of die 
stable and carl-house for his horses and cart,. without 
paying any thing,ibr them. ‘B, further covenanted, that 
he would, at the expiration of the articles, again take all 
and singular the utensils, belonging to the corn-mill at a 
fair appraisement, and’pay the pauper the sum they 
should be appraised at. Tlic pauper ground corn ^t 
the mill for two or three years'; he never, resided thereon 
during the time, but in a cottage in the parish, ■which, he 
rented at 3I. 18s. ^er annum, Hie counsel abandoned 
the cage; the .court being clearly of opinion, that there 
was no colour to construe this agreement into the taking 
of a tenement, (i) 

The pauper, by trade a needle-maker, worked for 
Webb in that trade, at six pointing places in his mill, and pheeH? 
afterwards Webb, not having, in general, use for more 
than four of them, he rented of Webb two of the point¬ 
ing places for more than a year, at the yearly rent of i<n. 

But he was to <lo all Webb’s work in preference to diat 
of any other pei’son, although to do it, it might be na»* 
cessary to use all the six pointing pluces. No two parti- 
cular pointing places were, let to the pauper, but he might 


in * 


tenemenr. 


(i) Rex V, Hammersmith, S Term Rep. 4jo, p. 
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j^ve tkia use of Ally two he pleased j but work, or no work^ 
"VVebb was entitled to his rent of i 61 . a year for them* 
'j^e pointing places, are frames of w’ood, whidi support 
the spindles, bn which grinding stones turn,, ?|t;hich are 
mov^ widi-great velocity by means of leather straps 
comxnimicadng with the great wheel of the mill, which 
is tum^ by water. The pointing places are placed on 
^e^^jSobr of the room, ,and at each of them a man sit^ 
.tfPid 'the needles are pointed, by being pressed against 
the grinding stones.^ The pauper did not r^tanj room 
in the mill,, nor any other part of it, but the two 
pointing places. The court said, there was no pretence 
for calling this agreement, to work in a mill, the takhig 
of a tenement, and that it was like Rex v. Hammer-* 
smith, (x) 

TTie pauper rented three runners, :^r scouting needles 
in a mill, belonging to Milwardy and a packetting room, 
at the rent of one shilling per packet, for every packet of 
needles scoured thereat. A runner consists of two pieces 
of wood, each about five feet long, and eighteen indhes 
broad : one of them is fixed with screws to the floor of 
the mill, which may be unscrewed, and removed at plea¬ 
sure; the other is moVed upon it horizontally, backwards 
and forwards, by means of a piece of timber fixed thereto 
at one end thereof and which communicates at the bthra- 
with the whedl of the mill: and between these pieces of 
wood, needles are scoured with oil and emery dust. In 
mills of this description, there are usually in. the some 
place several different runners, worked by different work¬ 
men; bet when the pauper took, the three runners, they 
were divided by a partition fftAik the other runners iii the 
s^e mill, but the paHition bring found to take up too 
inhri) room, was relieved, and the pauper slept in the 
luilt^th his femily for two years. He at first worked 

(i)K.eit».Dodderhill, STermRei).440; 

^ 'fof' 
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for Milward oidy, and af^rwards for other masters, M. 
toot having sufficient employ for him. No other work¬ 
men had any right to*use the runners rented,by the pau¬ 
per u^i^bont his consent, but he bad the exclusive right 
to use'them ^1^^ packetdng room, The rent which 
he paid'ffor the runners, and a cottage, amounted to more 
than lol annum. It was endeavoured to di^inguish 
tbis from the foregoing case. 4s the pauper had an ex¬ 
clusive possession of the particular runners, aawell ea of 
the packetting room with,which the winners were con¬ 
nected, thereby adding to the value of the packetting- 
room,' which no doubt was a tenement. , The pauper’s 
family slept there „for a time. Altogether, therefore, it 
was a taking of part of the mill. Lord Kenyon, J.— 

There is no distinguishing this from the case Of Use King 
u. Dodderhill (i). A runner is no more a -tenement, 
than a pointing place is so. It might as well be said to 
be a taking of a tenement, if a man contracted to pound 
in a certain mortar, or to use a particular grinding stone 
in a mill* It is not, in effect, the taking of a part of the 
mill as a tenant, but a .licence to use a particular part of 
’ the machinery of it for the purpose of mani^ture, and 
no other purpose. (2) 

i * 

Lastly, the pauper took from the owner of a mill, Anaiidim- 
. worked by a steam engine, a standing ^lace in a room for miii fo» a 
. a carding machine of his own* worked by the n”*' 

macliinery of the steam engine, fuid &stened to the floor, tenement, 
and the roof,of the room. He Was to pay his landlord 
20I. a year, and agreed with him, that each of them 
should give the other three months’ notice to quit. Other 
tenants had carding mg^nes in the same room, on simi¬ 
lar, terms, and they, as well the ownw qf die mill, 
wei'e respectively finiiished wUh Leys. This was held hot 
to be a tenement upon the audiority of the foregoing 

(1) as.. (3) Rex V. Tardebigg. i £ast, 53$. 

c 4 caset 
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cases. , v cafe is governed by those c^ 

Ilexw. Dodderhill, and Rex v. Tardebigg, from which 
it has .been endeavoured to distinguish it, by that 

those were oi^y licences to use certain machines bido^hging 
to the owners of the mills \ whereas this is a hirhig of 
part of the. mill itself; because it canimtbe suppoa^d that 
the .pauper, txmtractcd for a licence to use his own ma-^ 
it is to be observed, that the contract here is 
plotpret^ded to be for tlie use of the pauper’s own ma¬ 
chine, but for a licence to make use of the steam ffliigine 
of the mill by applying it to his own machine; Kow 
what difference can there be, between a licence to use 
another’s machine, and a licence to apply the party’s own 
machine to the machinery of miother’s mill ? But it is 
said, that the pauper contracted for the standing place 
in the room where the machinery w'as to be put. To be 
sure he must have a place to stand to work die machine, 
otherwise the contract would be absurd, and nugatory: 
but how does that differ from a general licence for him 
to use the machinery there I Therefore, on this plain 
ground, that the contract was for a mere licence for the 
pauper to use the machinery of die mill, and not a letting 
of any part , of the mill itself, I am of opinion, diat no 
settlement was gained by renting it.” Le Blanc, J. 
“ The substance of the contract w^as for die use of the 
machinery, and not a hiring of any part of the room in 
the mill. It was a hiring of the use of the mill-owner’s 
machinery, as in the other cases referred to; wdth this 
difference, that instead of using the owner’s machine, he 
was to apply his own machine to the moving power of 
the mill; in order to enable lihn to work it with fa¬ 
cility, (i) . /,/ 


2. Situation jjld, .As to how for the settlement is affected by the 
inSrenf locat situation of the tenement, .with the reference to the 

parishes. 


(i) Rex 'v. Miller, » East, 189. 
II 


parish 
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yarisli in wliich the s^ttiement is songlit, or two 

or more when -occupied together come within the mean- 
ing of a fenement under 13 & 14 Car. II. c. I2. ' 

Itis dkiided, that an entire tenement of the annual Onetene- 
value of tol. and upwards may be situated in different 
perishes. In this case, it confers a settlement where the wishes, 
occupier resides^ although he has net tlie value of loL 
a^year in either (i), or less than lol. in the place c€ 
residence, and considerably more in the adjoining pa¬ 
rish, (a) 

Tliese determinations proceed upon tlie idea, that the Ground of 
settlement is founded upon the tenant's ability, which 
is to be measured by- the value of what he occupies, 
wherever situated. “ For the law presumes, tlmt a 
person capab}b to be entrusted with the management of 
lol. per mimm^ is not likely to become chargeable, but 
is able to maintain himself.’' (3) 


A person may likewise occupy at the same lime, two 
or more tenemeaits, situate in tlie same, or indifferent jmiic siime, 



But it is now settled, upon the principle already men¬ 
tioned, ttiat distinct tenements/ when of sufficient con¬ 
junct value, are within the 13 St 14 Car. II., and tha^ 
whether situated in the same(^}, or in, diffi^rent pa- 


(i) South Sydenham o. l.ammon, 
I Str. 57. St. John’s v. Atnweli, 
I Str. 529. Sisced HoHiburne, 
ftto. 849. . , 

|a) Hex V. Stajdefbrd, a Boi^ 114. 
PI. 159* But the tenements were 
distinct in this case. 


Per Parker C. J. South Syden¬ 
ham w. Lamerton> ante. (x). See also 
Rex V. Sandwich, poet. a6. (3). 

' (i0 See the opmloa of Parker C* J* 
apt^(3)f 

(3) North Nibley V. Wooton-un¬ 
der-Edge, FoL 79. 


rishes, 
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riBhe8(T), or taken at different times (2)9 and of dH^ 
ferent landlords (3^ or held by distinct titles, as by rent¬ 
ing part, and holding part in right of a wife (4); resid- 
ing in a tenement in one parish, of which possession was 
obtained under a treaty to purchase, and occupying his 
oim freehold property in another (5); they give 4 settle¬ 
ment. . Al^it makes no difference, if the tenements are of 
distinct kinds, as a house, a meadow, and a cattlegate (6), 
a Hnefi^uage, and the aftermath of a meadow (7)* No 
more is necessary but that the party should be a lawful 
occupier to the yearly value of lol. during a residence of 
forty days. (8) 

But the party must actually occupy the premises 
sought to be united; for an occupation as tenant in one 
parish cannot be coupled with an interest as landlord in 
another. 


L Dfliaistd 
freehold 


don't unite 
with occu- 



Jhe /pauper resided in F. in a house of the value of 
81 . 8s. per armmy and durihg hk residence there had a 
freehold estate in S. which he h^ let at 2I. los. a-yeai*; 
He did not gain a settlement, for the words of the statute 
are “ come to settle in any tenement,” which have been 
sufficiently departed from already, when it was decided 
that if a person take a tenement of the value of lol. a- 
y^r, and underlet a part, he will thereby gain a settle¬ 
ment; but the ground .of that decision was, that he 
had credit to be trusted with lol. ,a-year.. Here the 


(1) Res <0. Sandwich, Burr. S.'C., (4) Rexv. Donningtoo, Burr. S C. 

44. aiid it is su^cient also to avoid a 744., ' , 

c^ficate, Rex «. Stapleford, ^ Bott, v. Culmstock, 6 Term 

3 Ed. %IA* S'** BowEug, Burr. Rep, 73a 
S. C^iZ 7 - Hertford w. Amwell^ (6) Rex w.'Uljixley, ante, 9. ' 
z Jtr4. (7) Rex it/ SjolEe, ante,9. 

' |[2)'Ili. and Rex'v. Ne'wi^.a'm, and variouE other case^. 

Burr. S.C-176. poet. 49- (8) See the opinion oT^t^, J. 

(3) Ihb Rai V. Hooe,.4 East,368.* ' 

‘ ' pauper 
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pauper has only credit for a less sum, viz. eight guineas. 

But it is said, he had property of his own elsewhere; of 
that, however, he was not the occupier. It is sufficient 
to a^y tijat tlie cases (1) cited are not like the present, 
and tiht^jt'there is no case which seems to have gone the 
length contended for. (2) . 

By the 13 Geo. III. c.84. sect. 55. no gate-keeper of ijoeaiir. 
any turnpike road, or person renting the tolls thereof, 
and residing in any toll house beion^ng to the trustees er or tollr 
of, the road, shall tha-eby gain a settlement in any parish 
or place whatsoever. (3) 

This means, that no person of this description shall 
gain a Bcttlement by keeping the gate, or renting the 
tolls, and, t;^ming in the toll house; it does not prevent 
him from Umpiring a settlement by renting a tenement, 
ill itself worth above lol. a-ycar, and situated in the 
same parish where the gate is. (4} 


(i) Rex V. Culmstockr ante, a6. 
(5}. Rex V. Donningtaii, ante, a6. (4). 

(i) Rex v. South Bcmfleet, iMaule 
and SeW. 154. 

(3) The 30 Geo. III. pasted fo* 
paving, lightiigtg, watching, and regular, 
ing the streets of Durham, as also for 
widening the streets and Regulating th.e 
markets; and commisdoners were 
^ thereby appointed and empowe;eed to 
appoint persons to collect tolls for car. 
r}ing the above purposes into efi^t, 
either in the street^ of D., or if it 
should appear more expedient, to erect 
two turnpikes and toll houses, for the 
purpose of collecting them, on the 
great northern road. A turnpike gate 
and toll house^behig erected <ai the 
road, under, this clause, itw^scontehd- 


ed, that the lessee acqiured a settle, 
ment by residence, notwithstanding 
13 Geo. 111 . c.84. sect.56. the tolls 
being collected under a local act, for 
various local purposes, and not for the 
repair of turnpike roads,to which that 
cla^ was ebnfined. But fer Curiam^ 
TBiere is no difference in effect,'thouph 
th^ appeUatioQof turn{Mke reudxioes 
notfoccurin the local act; the one is a 
stone, and the pther a gravel : 
and every character belonging to a 
tusnpike road belmigs to this. The 
co||t)ntssioners are trustees for the' re- 
pa^ of the roads, and the case is whh- 
in tbe'inrobibttion <£ the general turn¬ 
pike act. Rex v. Elvet; xx East, 93. 
■ .^{4) Rex' V. Denbigh, Trin. 44 
in, 5 East, 333. 


SECT. 



28 


Of SeUlement t^yon a Tenement^ 


Settlement 
depends on 
value of te« 
nement^ 


Value hour 
«stitnated. 


SECT. 111 . 

Of the Value (f the TemmenU 

The setdement depends upon the tenemenfs being of 
the annual value of lol. and not Upon the amount of the 
rent, where rent is paid. “ If a man hire a house at a 
small rent, and pay a fine, yet, if diehoufflc be worth loL 
per annum^ it makes a settlement.” (i) 

But rent is the fair criterion of value, jpilcss the tene¬ 
ment is shown to be worth more or less; and the annual 
value is alone material(2). If it be worth lol, a~year, and a 
tenant occupy five months, paying 4I. he gains a settle¬ 
ment (3). And the value may be calculated without de¬ 
ducting taxes, rates and charges, usually deemed tenants* 
taxes. (4) 

Neither 


(t) Per Pjrker, C. J. Souiti 
Sydenham v. Lamerton, % Bott, lilJ. 
PI. 171. Ib. na. PI. 156. S.C. 
Per Page, J. Rex v. Yolceford, Burr. 
S. C. 140- Per Aston, J. R«x «. 
Llandverras, Burr. S. C. 571. 

(t) Rex V. Tissington, Burr. S. C. 
499. Rex V. Yokeford, ante, (i). 
£t vide Rex Bilsd.vle, Kirkham, % 
Bolt, X36. PI. 1S3. 

(3) Rex. V, St. Botolph*s. Eurr. 
S. d 574. 

(4) Rex V. Framlingham, Bprr. SL 
C. 748 i where the j^auper, being eat. 
tiScated, took a public houfe, Sec, at 
the yearly rent of rol., payable half- 
y early j and it was agreed, that the 


landlord should pay all parish rates 
and charges; and it was further stated, 
that in case the tenant had paid the 
parish ■ rates, the landlord would not 
have expected to be paid, not would 
the tenant have consented to pay the 
aeid yearly rent of xcl. for the pre. 
mlses. This was held, taking a tene¬ 
ment of the yearly value of lol., within 
the intention and meaning of the act 
of parliament: for it turns upon the 
credit given, and here the midit ta 
given to the man for lol. a.year. The 
annual value of the.tenement, inde¬ 
pendant of the parish, rates, vyaa ndt' 
found otherwise than as is btdbrc; eat 
forth. But the counsel (^both aides, 

{Wallace' 



Of the Value of the Tenmef^. 

Neither is tlie worth at the time whei^ihe tenant ^ters 
material, provided it is sufficient during any year of his 
occupation (i), and the manner in which it becomes of 
that value is equally immaterial. 

^ j- 

A pauper while he rented a cottage and garden in S. 
of the annual value of 4I. held lAnd in T. for one year, at 
the rent of 61 . i os. It had been cropped by the landlord 
with clover and grass seeds previous to the letting, and 
was in consequence thereof worth 61 . los. for tliat year, 
but if it had not been so cropped, it would have been 
worth only 2I. 5s. He gained a settlement.—For he oc¬ 
cupied a tenement wliich during that year was in fact of 
the value of ipl., and how it became so is immaterial. (2) 


But it must be actually worth lol.; a mere ^eculative, 
or potential value does not satisfy the statute. A house 
was taken at lol. a-year, and the landlord covenanted by 
the lease to make certain improvements. The sessions 
found, that the improvements were not made during the 
tenant's occupation, and that the house in its present 
state was worth only 61 . los.; but if the improvements 
had been made, it might have been worth lol,” The 


[Wallace and Dunning,} argoed upon 
the $up|U}5ition, that the anhual value of 
the tenement, deducting the taxes, 
was lefs than xol. This was the case 
of settlement gained by a cevtiHcated 
person, by, taking a lease of a tene¬ 
ment of the yearly value of lOl. within 
9S:ioW. Ill, c.Ji. The point has 
‘Since been expressly decided upon the 
lUthority of this foregoing ease. The 
Court observing .that it imving been 
settled nearly 40 years agd in Rex 
2'^amKTighani, that- the'rent rested 
(aUfjraud apart) is to be taken as the 
criterioa of ^ value if the tenement, 
without reference to the payment «f 


the states and taxes by the lancSord; 
they were not at liberty to disturb that 
optmoii by any speculative opinion. 
The t.enant may be said to obtain cre¬ 
dit fox a tenemoit, in one sense, of 
the yeaily value of lol,, and the de- 
ci^n is not so directly againk the 
woi^s of the act, as to be necessarily 
wrong. Res w. St. Paulas, Deptlbrd, 
13 >tiast, 

.(a) Rex. V. Bilsdale Kirkbam, 
linth, aS. (ij. which seems to have 
been a tettaoey from year to year; and 
it in iaiv a new demise for each year. 

(a) Rex V, Purley, x6 East, ia6. 


2p 

Value suffi¬ 
cient if dur¬ 
ing occu¬ 
pation. 


Speculative 
value insuf¬ 
ficient. 


t^nt 
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Of Settlematt upon a TenemeiU, 


tenant gains no settlement; The value must be estimated^ 
as at the time of tfie letting, or at the time of the removal t 
and it is only of the value of 61 . los. at both, (i) '. 


Must be ex* 
dusive of 
perKwal 
chattels. 


Nothing is to be considered but tiie worth of the ti^riip- 
ment itself without reference to that of any personal 
chattels upon it. The value of stock on a tenement is 
not material. (2) 


A post The pauper took a tenement at 61 . a-;^ear, and th# 

Windmill, greatear part of the time rented a piece of waste ground^ 
of the lord of the manor, at the yearly value of ten shil¬ 
lings and sixpence, upon which he had the privilege of 
budding a post windmill, and which he was to be at li¬ 
berty to remove at pleasure. He accordingly built a post 
windmill upon that ground, at the expence of i2bL and 
worked it for about three quarters of a year, but rented 
the ground for two years and a hali^ the greatest part of 
which time the mill was standing thereon. The mill wag 
constnicted upon cross traces, laid upon brick pillars, 
but not attached or hxed thereto, which is the usual 
mode of building mills of that nature. And the mill 
was considered as the property of the tenant. He let it 
for a quarter of a year, and afterwards sold it as a chat*i 
tel interest, and it was taken away by the purchaser, 
without any interruption of the l^dlord: and no rates 
were ever paid or demanded for it. Lord Kenyon, C. J. 

<< There is no doubt that the taking of a wind¬ 
mill attached to the ground, of the value of lol. a-yeor, 
will confer a settlement; a praecipe will lie for such a 
windmill.” The taking of a rabbit warren was also hdd 
to give A settlement, because it was a tenement; and so 
in ihe case of a land-sale colliery* But this windmill^ as 
des<uibed in this cas^ is nothing but a chattel. . And 

(1) Soudiwold V. Yoxjford, Bun. (s) PnLee C.}.Vr«si^«;Ki]f- 
S.C.140. ftStr. IXS 7 * tooipoitsa. 

in 
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lA ^jaesdons of to kind, we were merely to consider the 
abilily of the pauper,Vithout at the same time consider¬ 
ing whether he rented a tenement, we should abandon 
the statute altogether, and the decisions upon it. It 
might f|s well be said, that an iron malt miU would give a 

lettlens^nt (i) * . 

• 

The pauper rented under a verbal agreement, from a dairy, 
Lady-day till six weeks after Michaelrilas, two cows, at 
the rate of five shilling a cow per week, of G. who than loK 
was tenant and occupier of lands in M. It was agreed, 
that J.. G. should feed and support them, and depasture jng which 
them, and no other cattle, upon certain lands therein cows, more, 
specified. But the said lands, on which the cows were 
so depastured, were not of the annual value of lol. He 
gained no s^dement, not having rented a tenement of 
I ol. a-y^. value. For the principle upon which the rent¬ 
ing dairies has been held to, confer a settlement is, that it 
is, a contract for a certinn interest in the land, to be en¬ 
joyed in a particular manner,: and that alone constitutes 
it the taking of a tenem^t But the value of the cows 
were never .tsken into consiiferation, as forming part of 
the value of the tenement. (2) 


But it is otherwise where the value of the land is raised 
by the aiTiOunt of things erected; thereon (3), Or which 
arc so connected with the land, as to fall (in legal con¬ 
templation) within the description^ of a tenement. (4) 

Urns, in the case of the lan^sale colliery (5), such 
er^tions.as Ivere attached; to thimine, might be,cemsi- 


But thiiiga 
connected 
with land, 
form part of 
the tene¬ 
ment’s va¬ 
lue. 

Land-sale 
colliery, Itc. 


Aik Londenthorpl, 6 l^lru 3s. , But It appears from Mr. Cal- 

. detrotrs report, tntt the annual value 

pQ' v.^iriworthj % Bast, ipS. of mine, distinct from the extra 
(3) JPer Lc BIwe,/. ib. aoi. indue of moveables, as estimated 
W ItenyoB., JU. f. ib., lii a adiedide. exeaeded icl. 

<Cs) B^burn, poat>. 


dered 
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Rabbits in 7 
warrtn. 


When ses- 
sions«don’c 
find the 
value of the 
demised 
moveables. 


Of Settlement upon a Tenment, 

dered as coafistituting part,of the valtw of die tenement (1 )# 
but personal chattels merely leased with the land would 
not. (2) 

Likewise a things moveable in its nature, may be aU 
tached to a tenement hs an accessary (3),, so as to consti¬ 
tute a part thereof, and go to the heir as a member of 
the inheritance; in which case, the annual value of such 
things are part of the yearly worth of the tenement, and 
to be estimated as such in questions of settlement, llius, 
although cows fed on particular lands are not considered 
as increasing the value of the tenement, u e, the produce 
of the land, yet rabbits in a warren (4), the fish of a 
fishery (5), and, upon the same principle, doves in a 
dove-cot (( 5 ), which are atlached to the tenement, and 
would go to the heir as part of it, are to be ^nsidered as 
augmenting its value. 

Where the sessions find, that the amount of the rent 
paid is more than i ol. per unnimij the court will conclude, 
tharthc tenement is of that^alue, although it is stated, 
that some personal chattels are likewise demised, unless 
the value at which they are rented is expressly stated (7). 
As where furniture and firing were found for a. room let 
by the week (8), where a stock of horses, gins, ropes, 
and other dungs necessary for working a land-sale collier}’', 
were let with it (9); the benefit derived from occupying 

(i) V", videtur per Le Blanc, J. (5) Per Lawrence, J. Rei t'. Min • 
Rex V, Minworth, % Bast, xox. woxth, ante, (i). 

(x) Ut videtor pe^ Lawrence, L >b. . Co. L>t. S. b.; pdm^ 

(3) Hatgr. Co. Lit. 8. a. n. xo. alsb deer in a park. 

Wentworth, Off. £x. £d, 167^ c. 5. (7) Per BuUer, J. Rex v* Wlute- 

p. 75* ' chapel,«Bott, lOx. Pf. 146, " 

(4) Rex V. Piddleventithe, xnte, (8) Rex v. Whitechapel, «»WVC7J- 

Per Lawrence, J. Rex v. Min- (9) Rex v. KnithBedbunij Cald. 

worth, i East, ioh Co. Lit. 459. 


th^ 
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D/Mlf ^olue of the 

these mweables was not^qpsiclered as rcducii^ the worth * 
of the tene^nem bdotf tol. noUiing bang found as to - 
their value- 

« 

* 

a tenement is taken, or occupied jointly by Vitoewhew 

and isbfihe value of 2oI. a^year, both may gain asettte- 
ment, Iot the mmety occupied by each is of the value of 
io\,peremmm, (t) 

V 

But where a^tenement is occiq)ied by two jointly, and 
is under aoL a year in v^nc, neither can acquire one j 
and thk not only where the tenants, after taking the 
farm jointly, pay their rents severally, divide the prince 
of the land between them, and stint their jjfcstures equally, 
by the several flocks (2); but also, where tlicyjoindy 
hire and dccupy the house Aiid laud, and jointly till and 
sow it, and jdbtly pay their rent (3). If the law 
should be otherwise, the incomeniences aiising from it 
%vould be intolerable; for, if forty persons, for die same 
purpose, were to rent a tenement of this value, eacli of 
them would be entitled to a settlemcmt; the manifest de^ 



(1) IiittleTey<r«.X>un 8 T«w, post, m vdiich the rouit has not gone 

(2) Croft V. Gauuford, % Bott, be/hnd the literal inuipretation ot 

X29. Fli 172. the ktatote in favour of settlemeats 

(3) Marden w. Barham, Burr. S.C. As the law now stands, if two take 
311. The principle u the aeiae if and ocoppy a tenement jointly, of the 
there is a joint occupation by three annual value of 1^61 neither gams a 
or more, and the tetiement doeji not settlement. But if one tale it, and 
yield a rateable proportion of lol, underlet tp th^ other, pait of the 
annual value for each, none acquire preiauHts to the value of lol a year, 
settlements. For, as the itbares arc even ab tenant at «iU, both may 

^BUfc eeenpp'otc* ttuH ye#ljlL^^Ql^llbftpt2bihents, S«e the t^miau; 
SriMj}» of Thewjttds of the a^ of Asian. J. Rex v Newdham, post. 

* ** y p ers^or^ persons do LUniviffm ». "fl&irthop, arife, 

eohaWlHTO t*r w. ^ds JBamfleetj 

60 diat^ ii the un^ cate 
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of tibs «t^tc would be .hereby 4uded5 and the 
wbold W load(^ with poor/’j(f) 


Of the Occupation, or* coming to s^ih t^pan a Tenement, 

Of the value W^BC a settlement is dainicd by a tkiement of loL 

5mjnatw!aL annum value, nothing further is required as to the 
occupation, than that the party hold possession as tenant 
fay IsMhl means, The seasons have no occanon to 
go into the till|fc of the lessor at all (2),*’ nor into the 
conditions upon which the person ocGU|}ics. 

This constitutes the chief distinction Ij^twcen settle¬ 
ments which may be gained by occupying a tenement of 
lol. a-yair, and those to be acquired by estate. The 
value of die tenement is alone material where the annual 
vfdue is loL, nothing else being necessary except that the 
occupier holds by a lawful title to the possession. But 
where a settlement is claimed by estate, the interest or 
title of the party is eveiy thing, and the value of the tene¬ 
ment of no importance to the question of settlement, 
except in cases pointed out by 9 Geo. 11 . c. 7. 

The ability to pay lol. a-year, and the credit obtained, 
are stated in some cases as the reasons why persons occu- 
P3dng a tenement worth loj* annually were excepted from 
the statute. But these considerations have been.^^er- 
nained not to be essenbal' to this land of settlement. 
'li man shoui^i ^lit of idSdness, i^tte another m a 

(t) Pw Eyie, C. J. and J. (4) Par Bul}ai^ 1 . AaS v. OM Al- 

Cr^ V, Om^ord^mte, 33 (a). xafurd, ante, 9. (7), 


tene* 



zs 


or coming toJ^U upon a Tenement, 



The pauperis brother commiserating the pauper’s premises 
gave him a close to enjoy as long as I pleast^ 
and to be taken when 1 please, wd you shall pay nothing 
for it.” The pauper enjoyed the close three years, the 
brother payii^ the taxes, the tillage was done by his 
horses and senate, the crops usually sown with lus corn, 
and the harvest got in by* his servants, and tMhrercd by 
them to the^aoper. The pauper’s cattle continued ex-* 
ciusively o<i' the land, except when tiie brother’s cattle 
were put ihere^ for the pupose of ploughing and sowing 
it« This occupation conferred a setti^ent under the 
statute. (2) 


So did tljd Occupation of part of a house belcMiging to a Ocrupit:oii 
nenr relation,'whp permitted the pauper to live in it rent g,wngSl 
fi’ee. The house consisted of two separate tenements, 
one of which the pauper occupied with his &mily, toge- ” 
ther with a bam, stahley and yard appurtenant. He 
never paid any rent to his relation in respect of them, 
but the relation had aU the dung and manure made by 
the pauper’s cattle^ and spread it upon his own lands, in 
an £M^joining parish. This person occupied a tenement 
within the statute. P^rLord Kenyan, C. J,—** I am not 
prepared to say, that his relation could have turned him 
out of possession upon a day’s notice. And tliou^ It is 
stated in the caso» that the pauper paid no rent in money, 
it appears, that there was an cqtdvalmt. The pauper 
brought all the dung and manure from his other tene¬ 
ment and Qns i^a£umTui 3 of* it. Per Taw- 

r^ce r*shoidd ImVe no tliat ‘ a Ifititilord* 


(l) Pef Parkii^^C. J. Soyth S7- (t) l^CX ». KUongley, ante, S- 

dcnham'' v. JJttimttmt j Sty. ^y. Per (l). * 

I.«vn«)ce, 

miy^t 


P Z 




, Of Occupation^ 

|8#t pg gVOT on a gjg>^ im occugjtiM 

as me ifeelit.” (i) 


Residence ^^Thfi-paupet rj^ided oA a tenement with his fathei^iii- 

Jl^ragre’e, Jfejof 

®“°** “ . .hig r^T^dj^ months n^otice to d^ 

afterwards, leaving five , killings tp etk^ .^Jof Jti a Qt^| ^ 
children, and giving the rest of his property, and stock 
tipon his tenement of the value of upwards, of 40I. to 
the pauper’s wife, and appointing her executrix. The 
pauper ' pud his brother ahd tSatfer-in-Iaw th^ legacies. 
He never proved the will^ but cpntiifued 'f^'^pupy the 
tenemi^t with his wife fi)r three months, itni^Cfi^ ex¬ 
piration of-the notice and paid the" rent. His cMldreh 
got the will, and tore, it to pieces. Lord Kenyon, C. J.— 
If the question depended on the title which the pauper 
claimed under'the will, in right of hiswffe^ tbe facts 
stated would not warrant us-in deciding thatthfy could 
enforce any right under the supposed will, because the 
fact of there being a will should have been proved. ® 
difij^rmit manner. We cannot receive any otherevidence 
of there being a will in this case, than such as would be 

sufficient in all other cases wh^e titleaare derived under 

> 

a will; and nothing but the probate, or letters of admi- 
‘ nistration, with the will annexed, are legal evidence 

of die will in all questions respecting personalty. But 
on the other point,* 1 cannot bring my mind to doubt, 
it is stated that the pauper redded for more than forty 
days on a t^cment of more than the yearly value of 
loL for which he paid rent* llien it was said tliat he 
might have been turned out by some other person having 
a superior right, but it was'not'suggested who had Any 
better title; and *the landlord who received the rent 
could not turn him oiit.** AshJmrst J, ’ In order to 

(1) R« Fjritweli, 7tenn Rep, 197. See Rex vt SwA. hemaeet, 
X Maule and Sdw. t54< V,' ‘- 

■'r acquire 
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cr coming to settle upon a Tenement. 

AC<}uii^ a settlement by taking a tenement of lol. a*year» 
it is not absolutely ^jcccssary .^lat there should be an 
express contract for the tenement; it is sufficieiy ^ th^e 
tenant residfi^^flly days on a tenement of jsu ^ a vaJ^gi^ 
^iSTtE ^^rinisaon and consent oi his lanJlorg; ly p 
such cAe ^e Jaw t mpii^ a 3 mler J,—** Sii^ 

][^bsing tkcre was no will, and it were necessary to go 
beyond the implied contract between the landlord and 
pauper; here is sufiicient,cvidence to %hew, db^t all the 
parties interested consented to the pauper’s continuing 
in the pos^Mtsion of the premises; for the other son and 
daughter received five shillings each, in lieu of all their 
right and claim to their father’s property.” ('*} 


The pa\iper, an elder brotlier, at his father’s death, Residence 
entered upcai certain cloScs possessed by his father, but 
whose interest therein did i^ot appear; and having pos- unerested. 
sessed them some time, sold them, but it did not appear 
what interest he had therein. The Court thought the 
case imperfectly stated, as it did not appear that the 
pauper’s occupation of the closes was a lawful one* But 
they were of opinion, that upon the facts stated, the 
court below would have been warranted in finding the 
pauper’s occu})aiion lawhil; it being acquiesced in by all 
who were interested in disputing the possession with him, 
and if ho was lawfuUypossessed of the premises, he gained 
a settlement. (2) ^ 


So where the pauper married the widow of the owner Residence 
of a cottage, value thirty shilling a year, and went to menVinwn- 
refidc with his wife there; the widow never having ad- seqncnte of^ 
ministered to her husband, nor having any right to tlie hav- 
premises; not having been admitted tenant, nor paid any '”S»"y 
rent for the same. He also occupied, in another parish, 


(1) Rex v.K«tbm«al, 4 Tertn Rep. (2) Rex 9 . Culmstock, 6 Tejrm Rep. 
ajS. 710- 

» 3 


a holism 



3 $ . Of the Ocrtipaiioni 


n Houae ami land of the year]y value of 9I. He gained 
a aettleiiaetit, and the order of sessions finding the con¬ 
trary was quashed without defence. (i) 

__ > •> lyjT «H If, 


inise to 
chase. 


pauper^ in consequence ef artpardl'^pIByuwuft^ 
owners -fcr the purchase of a ootteg«""a0d^'ganlisj!ii 
took possession thereof, and cofitinued* to^Tfside seai 
twelve months, but nevCT paid Uie purchase-money, nor 
had ony conveyance of die same made to him, the sellers 
appearing to have no title thereto, and the pauper pay¬ 
ing no rent nor taxes until he relinquished the possession, 
and lot in anotlier person to occupy in the same manner, 
'pbis was held a coming to settle upon a tenement widiin 
13 and 14 Car. II. (2) 


Residence The pauper, on loth October 1800, by virtue of an 
slonT^** agiieement with S. ivho was tenant of a cottage to Mr. B. 

entered and oocnpied it, agreeing to pay the same rent 
of 2I. I2S. 6d. S. had no authority from B. to let his 
cottage, nor did he know any thing of the agreement. 
One month after the pauper entered, he applied to B, 
who agreed that he should ha\e the cottage, provided 
one M(mey, to whom he had previous^ agreed to let it^ 
did not take it. M. declining it, the pauper continued 
in the cottage as tenant to B. The pauper occupied at 
the same time, from i odi October to 12th December 1800, 
a public house at the yearly tent of 9I. The court 
thought the case too clear fi ^ M ^ gnment, and that he 
gained a settlement by occupation Of more than loL a- 
year, forty days. And Lord Kenyon said, nothing ap¬ 
peared of the former tenant’s term having expired, and 
the law gave him an authority to assign his interest. (3) 


Pajmeiu of And as it is immaterial whether the occupia: pay rent, 
IS* ^ must of course be so, where he agrees to pay for his 

(i) Raxv. Donington, BuTr.S.C. (3) Rex v. Aldborough, x East, 

744. 597- » 

(a) Rex«. Ci 4 mstock, 37. (a). 


occupa- 
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Cf coming to s&ttU upon a IjenemerU* 

«cx 3 upation in kind; as hy the dung of his eatde {x); or 
by service instead of rent; as- by keeping three hi^way 
gates in repair (2): by holding a house and ground firom 
l^ngappainted, and serving as herd to several persona 
having a right oi common on a hirgh estensivse 
or waste. (3) 

• • 

It is also immaterial whether the payment of the rent Guamnue 
is guaranteed to the landlord by some other person (4), or glvSTto 
whether credit is only gWeA to the tenant for part of the 
rent (5), or whether he is rated for the premises (6), or where there 
whether at the time he commences the occupation, he is 
receiving parish relief from some other parish, if done 
withoiil fraud. For per Lawrence, J. “ It k argued, that 
unless credit were given to the pauper for lol. a year in 
value tjf the reitf, no settlement can be gained by him. 

But 1 don’t know that that is a necessary conclusion. 

The statute 13 & 14 Car. 11 . c. la. gives power to the 
justices to remove on complaint, within forty days, any 
person * who shall come to settle in any tenement undei; ^ 
the value of ten pounds," and unless certain things 
done, which ar^te(|uired by that statute. But tliey have 
no power ^vetf them to remove any person coming to 
settle in a tenement of that value, or upwards. Such a 
person is not submitted to their jurisdiction kt all. The 
question, therefore, is not a question Concerning the cre¬ 
dit of the party, but wheth^ in poSnt ^of fact he came to 
settle, i, e» acquired the interest of a tenant in a tenement 
of that value; for if he did, tiiie pjiu'ties had no power to 
remove him. (7) t 

(i) Ret V, i Term and see Rex ». BuUey,. Burr. S. C. 

*97. ante, 36*<r). , ‘ - 

(») kejt«:ybWey,a9tej^.(8). (j) ik 
.. (3I) Res n, Meikridge, i Term (6) ;|Les v, St. Margaret’s, Fis^ , 

Rep. 598. street-^U,»nte; t-o. (i)^ 

(4) Rex V. 4 £19^ 36a. i ( 7 ) 4 East, 369. 

i.4‘ So 
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Inability to So likewise ifc is immaterial, that having contracted to 
SatSiT' pay rent, he% unable to pay it. (ij 

'But to acquire a settlement, the person must occupy 
thfe premises in respbet of which he cTaims it by at le^t 
'^ome right or interest m the possession. If a mere resi¬ 
dence bn a teneiiient for 40 days irretnoveable, were suf* 
ficient to give* a settlement, every Ibdger and every ser* 
vant residing foP' that length of time would then acquire 

one, (a) , 

?■' / . . 

,V » ♦ I 

\ ‘ ' 

Thus where the pauper on 8th April 1811, agreed wi^ 
B. for a house and shop in St. Margaret's parish, tlien in 
the tenure of G. at the annual rentof 131.13s. and G. was 
to be tenant to B. until 5th July following, 'firoin which 
time the pauper vyas to continue tenant, and pay, rent. 
Blit on T5th J\ine by G's. permission he put part of a stock¬ 
ing frame i.ntothe shop, and received the key thereof for 
thep urpose from G. Cfo r ytb Jone he putin the remainder 
of the frame, ah4 other.frames before the 25th, when his 
daughter went to the shop to work, and the pauper found 
the key of the house in the outward door,^and took it and 
put some goods therein by permission of G. the tenant 
and B. the landlord, and took articles of furniture therein 
■ as he went backwards and forwards to work at the shop, 
until 3d of July, when he and his family slept there. G. 
paid the rent up to 5th July, but left the house on 
25 th June. The pauper received relief from St. Margaret's 
from 28 th June until his. removal, and he “ was neither 

•V , • 

(r) Rexv. Denbigh, Twn. 44XJ.UJ. Lordship goeson to say,« but in order 
. E^st, and Re'ic «. Hooe, ante, to gan a settkment by residSing on a 

{4). ,See also St. George’s v. St. Cath< tenemeat of the yearly .value of 10). 

' eriiift*a,-»’ 'Ld. Rayni.-1474. 9 Rottt, the party must stand in the relation of 
■■^9. JS. Rex V. Culmstock, ante, tenant to the property for 40 days. 
*[37. Rex w. South Lynn. 5 Term Rep. 

(s) per Lord Kenyon, C. J. His 667. Seev(d;i.^4W 


tenant 
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tenant of nor occupied B/s house for 40 da^e^ nor did 
he ever pay any rent for the jsattie.” 

I 

Lord Ellenborough, C* J. It is assuming more than 
the &cts of the case warrant to say that the landlord "^n- - 
scnted to tlie pauper’s occupation as tenant on the 25th - 
June; The landlord could neither put him in nor turn 
him out; for another person wa^ then the occupier and 
tenant of the preidises. Then the tenant’s leaving the key 
in the door only shewed hisf consent to the pauper’sputting 
his goods into the house; and the question is whether a 
mere libert;^of that sort is an occupation. In the King 
V, Aldborough (i), there was a tenancy created ih express 
terms; but here the pauper stood in no relation of tenant 
to the premises at the time. He never got into die period 
of his tenapey, but when he was in the houw upon an 
expectation only of becoming tenant he was removed. {2) 

' ‘ ^ ijif 

The use and time for which the tenement is taken arc Ahotime^ 
unimportant; provided there is an occupation of forty [eticment 
days. Taking land from Candkmas to Michaelmas, for 
growing potatoes (3), or from June till Lady->day fol¬ 
lowing (4), or a-Toom by the week ^5), is sudident. So 
if no time is expressed in ;the a^eement, for the law 
affixes a limit in such i^ase. As where one takes the 
fffier-grass of a meadow; the tkne of holding is limited 
by the duration of the thing denpsed (6), so a tenancy 

’■ . 4 - ■ " , . 

(i) I East,59. '( Rex ■». Whitechapel, poot, 4i. 

’(a) Rex v. St. Michael’s in Cov- (6^ 
entry, y East, 567. (6) Rex v. RiaihEton, ante, 9. 

'{3) V, dienstone. Burr. S. C. (6), where the taking was of the fogs 
474. ^ . » "and after-grass of the two fidils; the 

' (4) ^Staunton under Barndon v* oim at 30s., and the other a][uinca a 
Ulescrcdl, Burh'S, C. 558. So "a year, were held nifhcient, together 
h'ouse taken for five months, St. Mat- with renting a tenement of the yearly 
thew’s Bethnal Green v. St. Bdtolph’s, yalue of 9I. , 

Aldgatc, C.574. 


at 
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Taking for* at wiU sul&cifiiit (i). And it seems to make no di^ 
rfgaTn^a ^ pi^seofgaming 

settlement, a settl^nent} if done without fraud. 'Tbs pauper^ hav¬ 
ing taken a tenement at y oL a-ycar, was told die 
former tenaixt b^re entiy, that the tack was too dev. 
To whidi he answered, that he did not regard tlie dear¬ 
ness, for as it was lol. a-year, it would gain him a settle¬ 
ment, and put an end to a dispute there was between two 
towns, about hk sqtdement* But he desired suc^i former 
tenant to take no notice thereof to any body. He gained 
a settlement, the sessions not having found there was 

any.fraud in the taking(z). So although le be not,of 
ability to stodr the form, it will do^ if taken without, 
fraud (3). Neither does it make any distinction, that 
the tenement is what is called halfryear land, r. e, where 
others have a right of inter-commoning .for six foenths 
Tenement in the year (4), or tliat it is jointly occupied by more 
mSeThan^ tenants than onc, provided it be^sufficient in value (5), 

landlord is to have a partial use of it As 
, „ where a room, was hired at four shillings week by 
A. being a justice’s derk, for the ma^strates to transact 
the public business in i the room was famished, and the 
landlord to find firing and have die use of the room on 
assmtbly nights, being once a fortnight, and at other 
dmes, when A. did not want it (6). Or that the tenant 
under-iets part (7), and such under-tenant, if he occupies 
a sufficiency in value, gains U setdement. (ft) 

■ I 

(i) CrjaUy ViStMaryiGundford, 1 )i^warren. See Rex v. PiddletrejK 
X Str.5d». Rex i>. DunsTew, Burr, thide, vd. i. $ 1 %. (i). 

S. C. 398. • ' ([5) Rex V, Seamer, (J iTjerm Rep. 

(1|) Rex v.Kutt(m, Burr. S.C.z(SS. 554. 

(S) Ik* Rest V. Whitechfpel* » Bott, 

(4) Rex w Donningtoa, Bate, 38. xoo. W. ^46. 

(t). Rek V. DoKiighatn, ante, 9. (7) Rex *. Duns Tew,* ante, (i). 

(9^ Rex'v. Hollington, aote, 13. Rex v.Newnbam, Burr. S.C. 736. 

(t)u Spalsodifferentienanu.inayoc- (8j| Rex v. Seamer, ante, (3). 
cupy.di&rent tenements in the same Rex v. Duns Tew, Rex Vm 
soil; ae-one the grass, Bnoiher 1 rab- ham, ante, (7). »nte, p; 33. 

Guff- 
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or coming to sMe upon a Tenmerd, 


0uflPkyns, the pauper, and his father-in-law Goodwin, 
rented a fatm as partners. Afterwards Goodwin alone firm, 
took a farm of 52I. a year, in Little Tew, for tour years. 

After the t^ing, and before entiy, inquired of 

GqodVin, whether he depended, upon hfe going with him 
to Little Tew ? Goodwin replied, he did, for ho could 
not go without him. They removed to the fami toge- 
tlier, with ^eir joint stock, and managed it for seven ' 
years, both,residing‘thereon. The receipt for rent was 
given to Goodwin only. A distress for rent was made, 
of such, goodp as 'the landlord supposed to be his, ^d 
Goodwin gaVfe a bill of sale of the stock, Guffkyns stand¬ 
ing by without inteiposiug. The court were of opinion, 
that Guftkyns gained a settlement by Ids occupation; 
for bein^ taken in partner by Goodwin, he had at least 
an intei^^^ tenant at wiU to'Goodwin, of the moiety 
of a farm, Voith 52I. per annum for the whole it, imd ’ , 

consequently, his moiety above iq\, per annum* (1) 


/ < 

But he must be lawfully intided to 

out fraud. 




_ Must be in 

JaT<rful poi-' 
sesuon. 


The pauper livfed and^rented a^bouse at C. at 8L 10s. 

■pq' annum, 'i'he corporation of C. is possessed of the corpomi^ 
fairs and markets^ within the borough,’ and of the toll for 
all cattle actually sold at the satke. The pauper ait a 
court-lcet tooh the toli hy a' agreemefU, of the cor¬ 

poration, at 12I. a year, and contiipued to collect it under 
that agreement for two, years. -Tim sessions were of 
ojnnibn, that he gained a settlement by taking a tene^ 
nient within the statute. ^ But L^rd LUenboroUgh, C. J. 
said, that as .no interest passed to the paup^er by such 
parol demise,,the question could hpt be raised* It was a 
mere licence to him to collect the tolls, the right to which 


Jkex V. D«ns Tenr, ante, 4*. ,( 7 ). 


Stitt 
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‘ sdll remained in tihe corporation, though it might be a 
ground on isrhiGh to apply to a court of equity. iHie^ 
court, he added, had gone far enough from the words of 
the statute in noticing an incorporeal tenement as one, 
the taking of which could confer a settlement; but if 
beyond that, they were to hold, that an equitable interest 
in an incorporeal tenement, under a parol demise, from 
a corporation which could only demise by deed, could 
confer a settlement, there would be no sa^ng where to. 
&tbp,(i) ' , - ' ' ' 

t - 

fraudulent l^e pauper being entitled to two freehold houses, one 

ImuSnt. value of I8l. and the other 261 j a-year, conveyed 

them by lease and release, to trustees, in trust to be sold, 
and the money arising from' the sale to be paid first, in 
discharge of the mortgages due thereon, amoimting to 
500I. aibeiwards to his other creditors, ratealdy^ and 
the surplus, if any, to him, his executors and assigns; 
Xhe houses were let to other persems at the time of the 
conveyance, and the pauper resided in a public house, in 
another parish, until he failed. Aften^ards, one of his 
houses becoming void, the trustees being in }>ossession,and 
having the key thereof, employed a lodger Jn the pauper’s 
house to clean it, and gave her the key for the purpose, 
which having done, she placed tlie key in the bar of the 
public house among some thii^s of her own, which she 
kept there, intending oft^wards to re-deliver it to the 
trustees; but the pauper’s wile took it from thence, and 
took possession the yacmit hou^, and with her husband 


(1) Rex'■o. Chipping Norton, 5 except a bond, given by the ]}9upeir to 
East, 239. The court directed an in- the corporation, with sureties for the 
qtury to be made, whether any in- rent; the court said, that could con- 
terest In the tolls had paired from the vey nothing from the corpotation; 
corporatiqA under their seal; and k' and Ute rule Hood for. quashing the 
being afterwatds reported, that no order of sessions. See also v. 
Other instrument had been executed, Denbigh, .5 East, 333, 


con- 



or coming fo s^Ue upon a Tenement, 

continued there until the time of the removal, bang one 
year and three quarters. One of the trusted semg her 
convey her goods thither, gave her notice that she was 
doing wrong, not having the consent of either the tnis;- 
tees or creditors; to which she replied, “ I am going to 
my own estate, for I and the children can’t lie in the 
street,” Tlie premises had not yet been sold, and the 
value was about <55 ol. TOie debts owing by the pauper, 
for which such trust deed was executed, including the 
two mortgages, were SSif. and upwards. It did not 
appear on that deed how the annual rents were to be 
disposed of till the «ale should be^ made. Lord Mans¬ 
field; C. J. If the estate on which a pauper, resides 
is substantially his property; that is sufifcient; whatever 
terms of conveyance there may be: and therefore a 
mortgagor in< possession gains a settlement, because the 
mortgagee^ nptwithstanding the form, has but a chattel, 
and tlte mortgage* is only a security. It is an affront 
to common sense,, to say the mortgagor is not the real 
owner. But here, what interest had the pauper in this 
estate ? He made an immediate' conveyance to trusts 
(not a, mortgage), to sell and pay off two mortgages 
and other debts; and when this ^conv^^’ance was made^ 
it was so doubtful whether there would be.any surplus, 
that the deed says, that he shall have the surplus, if any. 
He had only a chance of the ipsidue, and had npt a 
right to Continue a moment; in pc^session. A mortgagor 
has a right to the possession, ti|i the , mortgagee brings 
an gectment; and after the mortgagee has got into pos¬ 
session, he might gain a settlement. There is siill another 
and a stronger ground in this cas^j for the possession was 
gained hyfraud, {i) 

(i). R«x* w. St. Michael’s, Bath, Edingion, i East, aSS. Rex T«r> 
Doug. 630. And see the opinion of rant Launceston, 3 East, 

- die judges upon case, Rex it. 
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Fraudulent The pEup^ was-E day-labouJ*er> and repted a cottage 
at iL i 2 Sm ,p 0 t: annum, in parish A. in which he resided. 
While be so rented, it) be took a meadow for ope year, * 
in parish W. at the rent of ten guineas, of one N. '^ho , 
resided in tlie said parish, and rented tliis, together with 
otlicr ground, of Mrs. T. and paid the poor rate thereof, 
bang by covenant to be reimbursed by Mrs. T. TIio 
pauper did pot stock it at all, but at Chrispnas let the 
grass for three guineas to E. P. without N.*s privity- 
B. stockesd it, an& paid the rent to the pauper, who after¬ 
wards, but not on the same day, paid N. his landlord 
half ,a year’s rent. Several persons had offered to take 
thleig^s of the pauper before lie let it to B. , The pauper 
laid up the ground for mowing, and then let the shred or 
mow to N. for live guineas, and tiie after-grass for two. 
At the end of the year, when he came to settle, accounts 
with N. the pauper received two guineas on b^ance of 
accounts, after allowing five guineas to N. for the half 
year’s rent then due. N. did not apply to the pauper to 
t^ethis ground, but the pauper applied to him, and he 
rej^tly trusted him; N» assigning as a reason, that he 
believed him to be an honest man, theu^h a day-labourer, 
having knbwn him upwards, of twen^-year^ and that 
he had heard just before he let him the estate, that dm 
pauper had received a legacy from abrotherrin 4 aw, equal 
to a year’s rent. N. had frequently made a practice to 
take gi'ound and let it out ag&in in parts ^d parcels. 
Three years previous to the taking of the above meadow, 
the pauper- applied to the parish officers of W. for relief, 
on account of sickness, and was jryieved by them. About 
half a year after he took this meadow, his wife applied 
and rCreived pay of parish W., he then being sick in Exeter 
iipspitek He made a ftesh agreement for taking another 
iield of K. at 13I. per annum, on, the morning he was 
exmined before the justices touching his settlement. 
The sesriom were tmanixnous that the tcdong effthcffcld 

II - was 
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er coming t0 settle upon a Tenmetd^ 

wss fraudulent^ e^nd that he ,guned bU se^kmcsit in 
A. Aiid the court were of opimoo^"' that the 
conduaon of the justices, upon the frets statedj was 
righuco . . 

. ,But it is sufficient if he continue tenant. It is imma- Unneces^ 
teflal whether he have stock sufiftdent for the premises t;w 
when he enters thereonj if there is no fraud (2); and it is 
equally so, iQihough he keeps neither ttock: nor effects 
upon them. (3^ • 

He need not occupy the entire teneanent himself, and 
if he let the possession of part to 'anpther, it- will not * 
prevent his’ settlenient. The pauper mited a tenement 
of iol.p«" annum vdue, and paid the rent to the land¬ 
lord. He'lived in a part, of it worth forty shillings a 
yekr only; and let the rest to under-tenants. The court 
were^nanimously of opinion, that he had taken a tene¬ 
ment ci the value of lol. a year, and was the tenant all 
the time. It is not necessary to occupy it himself; for 
when 13 & 14 C. II. sp^ks of persons coming to set^e 
in a tenement un^^the v^ue of iol. a-year, and does hot 
require a person renting a tenement above that value to 
occupy it, it is enough if he rent it and reside forty days 
in the parish; and it be a b^Jtde taking, he may 
underlet it as he pleases. (4) • 


(1) Rez V. Wtiodland, ' t Tetm tSt>n,riihat the whole tenement was 
Rcp.36x. Absent, CM. in tke same pariah! Rez v. Soutii 

(z) Rex u Ku:ton,ante,42. (a), Bamfieet, i ^ul«! and Selw. 154. ante, 

(3) Rex 9. Donnington, ante, 37., IndLe Blanc, J. declared that the 
38. (i). Rex 9. Hooe, ante, 39. (4}. Viatit of the statute had been suf> 

(4) Rbx 9. Northop, BuW. S. C. fieiently d^arted from already, end 
57t. I Black. Rep. 603. Per Aston,!, the conrt held that an onupation as 
Rex V. Newnham, 9081.49.(3). Per tenant in'A. vould not he coupled 
Grose, J, Rex V. Hooe, post. 50. (i). with aii 'interest in a’freeltcdd u 
But l.ord Ellenborougb, C. J. seemed lessee of premises in B. so as to com- 
•f opinion that it m%ht form i distinc* ptete a settlement. IhW. 
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tffihe, Occupa^dHf 

\ ‘ 

M ataB^^tmayboofgreateraimualvahxeUiW lot, 
so as to rgiTaViA s^tleinent when rented one» aitd 
yet not of suffident value to confer if jointly ^eh 
by two or it may be necessaary to distin^^h in 

the caJie of joint occupants, between a joint taking and a 
joint occupation, (i) - 

" V ■ > » 

H. D. and his father-in-law R. M.. jointly rented^ 
stocked, and Oeppied, for three years, ah, es^e at 
palish N. of Sol. a-year. R. M. dying, H. D. soon aRer- 
wards took a house alone of R. W. at the yearly" rent 
,of 3L,,{Uid lands of I. S; at the yearly rent of 8l., both * 
in parish A> R. M;*s widow, together with H.D., bdng 
upon the death of R. M. jointly possessed of the remain¬ 
der of the stock which had been on the. estate at N., they 
went and lived at the house in parish A., and jointly 
occupied it with the estate; the stock thereem being partly 
the property of H. D,,. and partly the property of the 
widow; and tometinies one of them sold one part of the 
stock, and received the money for the same, and at other 
timjeis the. other. At the time of taking the said tenements 
by B., neither of the landlords knOwof,the connection 
subsisting between him and the widow. B. only was per- 
tonally responsible for the rent, and a moiety of the stock 
was more than sufBdient to $todk the sSid house and farm. 

^ Aston, J. “ If two persons jointly take a tenement of less 
value than 2ol., it is cl^ that this will not gain a settle¬ 
ment to either of them, Bat a man who takes more than 
ten pounds in yearly value, .may let part of it to under*^ 
tenants, arid this will not destroy his settlement, though 
it will not gain one to such rmder-tenants who pay him 
less than ten pounds a year.” This was determined, in 
tha ca^ of Umidverras (2). This womait, the widow, 
wBsm the nature of an under-tenant to the pauper. He 

. (i) See ante, tect. iii, 33. (e) Ante, 47* (4). 

had 
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" the cre^UiOf talcing the tenement t he took the 
hO^c^^ and.jiikfewl»e the ladds., Keiiher^tile landlords 
kne;^ of any coimectioh between the widow and him, 

wei^apt partners in taking the tenement, thod^ifey: ' 
were |6int occupiers of it. Slie would gain no settlement' 
by h^rely being a joint occupier, without having beeii 
concerned in'^taking (0» *0** person who alone 

took it, lose Ids ;^ttlemeiit 1^ letting ^in a joint occu¬ 
pier. ([2) s 


The pauper A-/ took a hou$e with certain, rights of coth- a tak ins: 
mon annexed, from Pococke, at irT. a-year.;.; l^i^ous 
to his contracting Jfor it, oue Porter, with whom n e was ' given to !T 
engaged in a.contract for cann ing chalk coastwise (which 
was of Ins taking the house), had agr^ with 

the paupfBj^^ake part of the premises under higi) and 
to pay him'lSr .it 5I. per anmm, l^orter ^as desirous of 
having the .'pauper in his employ, ’and was the first per¬ 
son who made application to Pococke tor his house. I*re^ , 
vipus to its being lot, Pococke said he wouldmot i^the 
Imuse, except Poip^^ would guarantee tlie rent. ; Pbifer 
consented, but 'wife^t present the, pauper made 
lus contract "with. Pococ^ke, who d0n said'expressly, that 
ho made bis aglneenient with ^e.ijmper onlyj and consi¬ 
dered none bpt him as his tenant,? 'Phe pauper paid the. 
whole rent for.die first j^ear by instalments, and part, foy 
the year followings the re^t remai^d unpaid. A. vrould 
not have hived the premises^ unle^ PorteV had agreed to 
take part of them with him;; ahd iPbcocke did not epn- 
fiidei* hint of suiiicient credit and to hire them, if 
Porter had not guai’Snte^l the' pkymeiit of the J’ent. The 
Sessions was distinctly of opinion, ^at hone of the p^‘es 
acted with a fraudulent iptenti^ .'bnt th^ upon the 


(i) See ante, 3-9 .contra. 
VOL. IT. 


' (2) R^‘x®.Newnhatn,Burr, S. C. 75(''. 

t: facts. 





OccupaHon^ 


.^octSy cpo^ ii^giyen to the pauper for of the 

rout, au<i for>^e residue it was given so^^ to Porter. 
But the Court,of K. 6. were of opimo%,that td^tigh 
, the ca^ was ^niperfectly stated, yet sufiicient^is fbui^ to 
shew th^t ^e pauper took the whole tenement, an4 
the guarantee of PortOr, to relieve the pauper fr^' the 
re^>ot|sibilityof ^ much of the rent, nuide no difference. 
For it^^is immaterial whether cr^t was ^eu to the 
pauper for the r^t, if he was tenant of the whole pre- 
lOises. (i) / ' . . 


Whatfos* 
se$sion in 

law. 




nccessf^, Wt sometimes difficuU. to deter* 
mih^^ wi^l^^emounts to a continuance, in the possession 
of a tenement; for a person may be vin possession, in point 
of . law, notwithstmiding he has done all in his power to 
part with it., 


Tenant pYr - G. rented a tenement ip Hursligr qf W, at t bl. a^year, 
ian<Sord^Bat Lady-day. G. resided* tiierein five or 

accepting six wecks,^ and then quitted it, tendering^the key to W. 
bt^^ex- who. refused to accept it. G* thereupon left it ^th a 
S” term ^ ne^hboujr^ before Midsttnimer-day,l^^next, for W, to 
take it wnen'he thought pro^^r. /i^PWidsummer-day, 
G* took a tc^i^ent in Meuri^^ ai^nnteitd into pos¬ 

session,^ at die, rent of 9 l. ,a/-year, and resided thereon 
^abo ve . forty d^ys, before., the key of the tenement in 
Hursley. was received by W. 4^%ettlem^t was gained 
by G. in St Maurice. For the contract for a year in 
Hursley was ,itoi dissolved^ the landlord refusing to ac¬ 
cept the key, until after G. had resided more than forty 
days in St. Maurice. He held both tenements togethW, 
during that time, llie former contract was not at an 
end: the landlprd might have brought his action for the 
rent. (2) .. 

'* 'I , I 

' (x) Ret V. Hmcj 4 Bmi 36a. . (%) Rex St. Maurice, Bfurr. S;C. 588. 



or comifig to iKpon « T^emeiU, 


5 ' 


The paup^'Henry Gplboume toakf^a t^i^ment p case of oc- 
of tile yearly value of 7L for thJ^lAbf cupation. 

year^ consisting of a cottagie^ and about an acre of land, 
a Verbal agreement; from'the HariL of Seftpo^for whi<|t^ 
tibe pauper was to pay the taxes, and which teneiiierit’ . 
pauper let by a like agreement, for his whole term therCini 
to Jbhn WignalJ, at the same rent and terms; and it 
was part df Ae md agreement between' the pauper and, 

Wignall only, that Wignall should pay his rent to Lord 
Sefton: that the cottage was, at the time of the letting, 
in the occupadon of Elizabeth Linford, who had .bc^e 
taken the same from the pauper, at the y^liy^ri^’cjf 3I. 

Wjgnall entered into immediate possession Wthe^^and, 
being of the yearly value of 4I. and let the cottage to 
Linford, at tlie reht of 3I. The pauper afterwards r^ted 
a tenmeuxt pf the yearly Value of 75I. in Mellin^ mid 
resided th'ercdn three years. Being sold up by liis land¬ 
lord, arid distressed in his circumstances he, in or about, 
the year “1780, gave up that tenement, , and came back to 
Maghu}!, having nothing but a few hohsdbold goods to * 
brii^ witli hiB%^|(ere he took a cottage from one. Vi¬ 
liam Wood, value of 3L ii^yearj oft which lie re- 

resided a y^ari^^imore.^ Wigt^lVas t^en for tenant 
to Lord Seftftft m the whcdc preiidses in MajghuU, and se¬ 
cured to His Loridship the rent tjiereof Ibrihe year 1778, . 
by the jdii^t boft^ c^the pappet^ anidt the smd Wigftall. 

Wignall al^ frjceil^ed.from ^i^rd one year’s rent for 
the cottage, distrained' upon h^ for atiother, arid the 
third year she had ho goods to Mtrain cm. 'Die pauper, 
after he had by an artifice got “V^gnail from home, With¬ 
out his consent, ,^tered upon tlKe ^d land, Which was 
then ift Wignall’s occi:^ation.; agdwas by Wignall, after , 
his return home, found'mowing'the same. But Wig- 
nalPs wife being the pauper’s sister, she begged of her 
husband not to stop the pat5)ei‘ froib mowing out the 
same; wherefore he let the pauper reap the hay; and the 

E 2 pauper 



Of ihc Qccupation, ^'C. 

jWipri'. Iidcl te’laiifl matii more thj\Ti foHj days, whilst 
he'rc'ulctl^oii the cotta"*' which he took froiRi WiUjaw 
Wood, pauper, aft or he relumed to Maghidh 

Mever rocoited my rent of the cottage occupied byJUu- 
ford, she not considering ihe pauper to have any xigEt 
to demand the rent from I’.er. I’hc pauper, in the yfcar 
1786, pcid Tjorchfk’tlon’s a<>foni 3I. 3s. hi part of therent 
1780, which the agent deinaiided fitun him; being 
glad to receive the rent froniphemsoever lie could, though 
he considered Golboiinie as geUinj; I’ audulentpossession; 
h'Hd^'tJje pauper and Wignali entered into a joint security . 
togik^et^to;.. J/3rd Spftoh for the residue of tlie rent for 
the yecly: ifBo, which was never paid, 

• -Iktrd Mansfield, C, .h—“ The circumstances of this 

case *re very pecnliar,' They-never did occur bpfiire, and 

probably never will again, and can never beatp-authority, 

if. is put on tins ground, that the original lease, which 

' .was 110 ittore than a. Ica.'^e.at ivjii, has, by assignment, 

been vacated; and t!ird ituiusl be shewn, tiiutithas been 

•renewed bv a ftesli <leiuisc*, or a settlpyicnt was not gain- 

" cd «tt M^^hulL dt might be difiictt^ that any 

newleas^rns granted: but w#fi theol^l^nso vacated? I 

am of opinion it was not. d’hrcmghout, Coj'd .SetUni con*- 

6ideV» the pauper as hia tenajit,'and he continued liable 

for the rent.- In 17^5, seVerill years after.the assigii- 

hient, he h?,in -por.fiefcsioii; apd llj^or'dship gccepts ?’ent 

from him, and Uikes sceurity from him for the rent in a 

bond, i’V w-hich he jsjptne-d by another person., This, 

' 'with the other ciKumstaiices attending it, k e. the paii- 

' per’s being at that tirn^iu possession, arwl the accepUince 

of rent from liim, shews that Lord f^iefloii retained him 

\ , 

astenahi, and certainly* d<ior, not aflord, as was atlempted,‘ 
ground of argrUrient on the other-sidfe.” 

Builer, J,'—“.There is a seeming contradiction be¬ 
tween Lord Sefton’s conduct;, as collected from all the 

8 ^ otliiCir 
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Of the Umdetice^^ 

other facts and tbedact tlie as- 

sigjteewastaiftpn as tenant-by His Lonlshjp ;t 4 Kit there, is 
one way of reconcilhtg it* - Lord Seftoh agreed to the 
6ccii|iation Ijy the assignee, and received rent from hi 153, 
biif'fdid not mean to give np the pauper as tenant, 
meaning was, to have' them both liable. (i) , 


. ‘ - SifcCT. V. 

Of tile Residenc^^ 

In order to gain a settlement by occupying a fenement 
of I oh pa' annim^ there must be a residence of forty 
eithor'oh? the premises, at least in the parish where 
somephrtjtgthem lie, (2) ' , 

'' \ 

The pauper rented a farm in K. at ,301, psr annwn, 
and-resided from Lady-day .1779 to Qiristmas 1781, 
when lie went ■^j(jp his wife publicly to reside with, his 
son-in-law taking with ;hini all hisiiirnitui^ and 
the«tockrem^^gonliisfannat:, K, He resiaed widi liis 
teon-in-law in 'J'. npWards of forfy days, before he deliver¬ 
ed up possessiph of tlje ferm in; K. but he did hot hire 
or occupy any land whatever in 'TV He gained no settle- 
. ment by the residehce . in T. ,Bufler .J.—“ It is taken 
for granted in all the eases, thirf'the pauper must reside 
in some part of the parish m wh|di his pre^erty lies; and 
I tlunk it is expressly laid dowit|B the case of Ryslip and 
Harrow (3% that the residfnce|nittst be connected with 

the occupation.” (4) ' ' ... •' 

- . . ^ ^ ^ , 

(t) Rex T/.' Maghull, CdW, 429, Se»* also ftax v, St. §iTes b the FieU/s, 

(2) Per‘Ashhui^, "J. Rex v. . . OiW, ,481. a, (c). Rex is/. BuUeyi 

Knighton, a Tei-m Rej). 48, , . Burr.-S.-C, 109.; which veas .i t]ue?- 

( 3 ) a S9lik.'^24. tKitt rif resi^etjce, whi-re ths scale. 

(4j Rex if, Toperoft, CaW. 478. ment was•tflalmcd by estate, 

E ^ So 


40 days’ re¬ 
sidence. 


Must reside, 
in the parish 
where his 
tenement 
is. 
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(y the Besidente:. 


^ wher^Cli^piaipar fented a unndmiU one pansh^ 
aiwi Tedd^’' together with his wile and g^aik ^ng, 
with his &ther«in->}aw in another, but neither rented no]i; 
occupied 4 tbiement thet^ he gained ho settlement wh^o 
he redded, (i ) 

' / ^ ' ‘'I ' • » 


N«ednetbe But it is enough, if he dwell where part of the tene^ 
mkli* (^')> redde upon 4ny part of what 

assiflWfl m M ft 

he takes. (3 } ^ 

. y 'f' ii"- 

Must reside ^^utely neccssaiy, however, that the party 

A shouE^^B^^rty d^& A pauper got phssesfflon pri-. 

removal by y^ehfl&hMe tenant^ of a tenement of the yearly value 

force, pre- -J . • j u 

vents i^et. o* I ol. ips.; residing in It twenty-nine days, he waa 

tietnent. for^ly removcd, ^th his tamily, by Ae original lan^tf 
lord, aidikl by some of the parishioners and the'pwbrseefs 
of the pofBr the paiish, and was therel^'^|^?^erited 
f^m f^duig. iort^ days: he gained no settlen^t, the 

reddence being infuffident.,(4)' 


N The pa^r -took a tenement at, 15^^ ah 7 iwn m St 

another 
parish, 
chough te¬ 
nant's-fami¬ 
ly rende on 

pi^emises, « - 

dement**^" fiunily Were Settled in St Maitin’^^no ^dement 
is gained by, a rmdeiace for 4 sho^^ period than fcarty 

(5) ' '' 

. ‘ ^ ' a' 't ' ' ‘ ’ i'"'* 

/* ' ‘ • I •<> ' 

.(t) .S>ex^.l^i^pni S,T«rmR«p. (5) Rex.v. St> George the Martyr, 
4 ^" 7 Term Rep, 466. See also Rex e>', 

‘ (») Rei v. Fri^ell, ante, ’33. (i). DIHeyn, Burr. S. C. 54. But if« JFleet- 
(3) P«*: Aston, J. Rex^ v, Llaud- prisoner rent a house of jj;!. per ann. 
♦^raijBifTf, S, ,C.57». withifl-the. rules, and live in it, he gains 

{4h^R^**'-l'*^tiedergoc|>, 7 Term a tettWmentr St. Margaret's .Westl' 
?? 4 * - being fonnai the minster v. St. March'd Ludgate.^tt, 

'^ui| would 9i4« post. chap. mil. 

tioi), as ft ha fact ishich mon'beex- \ 

presi^ staled by tffh session^ and can* , . 

bfranfarnd by t h« court. 



^n n e was ar- 
rish, but his 


ivxaiToi a : nye ,anys an;er ne cook p 
.rested, an^carried to a prison in afto 
family continued to reside in the tenem^t ibr two months, 
die husband ri^aininir in prison. -Neither he nor his 


The 
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The pauper must also ^itand in the rc^tkm of tenant He must lie 
to the property during the forty days' residence. A wife 
therefore cannot acquire a settl^ent by residence in her 40 da^s. 
husband’s life-time, on a tenement taken by him(i); 
nether can her residency as such, be coupled with subs0<i 
quent residence as a widow. 

f 

The pauper hired a house’23d October 1792, entered 
into possession with his and children on the follow- Ja„not «hi- 
ingday, and resided till his death, 8th November 1792. 

The and children continued to reside untU i itli vti ^OW tOr 
December 1792, when she paid up half a ^mrteic’s rent, 
and quitted possession. She gained no settfement by the 
rtsidence: for the residence of the husband Oannot be 
couple^ with that of the widow, because they weie in 
distinct;t%hts (2). And IT it is considered as anew 
taking b)^the widow, there must be a residence of forty 
days ailer she has obtained credit for the tenement (3), 
whereas she redded only thirty-three days after her hus¬ 
band's death. (4) 

We have i|R^iy|iLthat residence must be ifkthe pansh Residence 
in which the dement lies. JBut if die party has a 
tenement, or tenements^ of su^cient value, situated in different 
different paris^ies, apid has resided in both, he is setded **' 
where he slept dui^j^ ni^iht.of^s occupation, prmdded 
he has sl^ there ferty nights dn all. And it makes 
no difference that die tenement in that parish is of the 
lesser value (5)9 or <mly an oe^ional residence taken 
for a <pardcplw putpose, and that the party’s regular 


(») EUx V. St. Odarge the Mancyr, (4) n« v. South Lynn, 5 Term 
7 Term Rip, 4^ 

(») Per Aebhunt, J. { 5 ) Oratwlclr v. Sbenstone, Burr. 

( 2 ) Per Lawrence, 7. ih* S,CV474- Re* <•. St Mary Lara< 

beth, 8 Term Rep. * 40 . 

£ 4 home. 



Qf ihe Residence, 

home, and the rcddence of His family, is in tfie other 
parish. (I) 

The pauper, took a farm in the parish of C. Tor nine 
years at 2 ( 51 . 5s. payable on ist oC .Inly. It was 
he should enter on the., arable on the 14th of 
February, and on the dwelling-house anil the rest Of the 
premises on the r3th of May following. He accordingly 
entered' into possession of the hifi’d, which t^’as above tlio 
annual value of lol,, between the i4tli h\'b. and the 8th of 
May, repaired the fences,'plowed, and did other acts pf 
spripg^iisbandry. Soon after he ag!*eed with the tenant 
in pd^isession of the dwelling-house, to take him to board 
at IS. a.day w'hile he.was husbabding tlu; land, and he 
sle^ there, at intervals, 1 6 nights before the 6th of May, 
when he received possession of the dwelling-house and 
brought bis wife, family, furniture and flock thither from 
Another parish where they had'prcviously been and he had 
mostly dwelt. He remained afterwards in the farm at 
C. 36 days, when, liis goods being taken in execution, he 
applied ftir relief to the overseers of C., and agreed to quit 
the farm. Held too clear to admit d^^Atgument, that 
the pauper came to settle upon his ten-^ent in C. from 
tbe-beginnhig of his lodging with the Outgoing tenant, 
which, being Joined with his, residence after the 6th of 
May, made above 40 days in the whole, and settled him 
there.;(2) - ' , ; 

' ' . • ( ' 

(i) Rex V, St. M»ry X.atnbeth, . (a) Re* v, Caton, 1 Const. Appen. 

(5). As to the alternate 748. 14 . 1070. 
residence of servams, ante, veil. t. 421, ' ' , 

and of oppreuticesj ante, vot, i. ' . * 


8ECT. 
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«ECT. VI. 


Of the Pi oofi, neccitsai y to esfahlhh a Scttlenirnt bi/ occupy 
tn^' a Piucmeni the annual I alue lol. « Ytai. 

It will be necessary to prove, ist, Ths nature of the 
tenement; id, The lawful 6ccupation(i); 3d, An annual 
valui^ oi I cl. during occupation; 4tli, Forty ddjV red- 
dtiice in the parish W'hilc he occupies. ^ 

Tins pi oof may depend partly upon written cai- 
dence (-2), and partly upon panil testimony (3 ; the rules 
respecting which will be found in antecedent sections. 

(i) Ste Rtt V, Culm'tock, ante, 37, (a) (3) lb. p 433 

(a j Ante, vul. 1. cb xxi. sect. 6. 



( s» ) 


Estate what. 


In wbjt 
things. 


Estacee in 
incorporeal 
heredita¬ 
ments. 


CHAPTER XXIV. 

Of Settlement hy Estate. 


SECT. I. 


. , , ^ Of ike E^ate necessary ta coiner a SetilemenL ■ 

estate is defined by Sir William Blackstoue to sig¬ 
nify such interest as the tenant has in lands, tene> 
mients, or hereditaments, (x) 


7 'he nature of the thing, or pro^ierty, put, of which 
the interest which is to confer a settlement must arise, 
docs not seem to have been expressly defined. The re¬ 
ported c^s generally respect settlements by estate in land, 
and it is no where direcUy considered, whether a settle¬ 
ment can be acquired by an estate m,, j|^i^nement, as that 
word has been explained utider 13 s&d 14 Car. II. (2), 
or in the more extensive denoxnination of property, called 
an here^t^ent.(3) . 

The principle upon which these s^dements are founded, 
viz. that the party shall not be|removed from his own (4), 
but is entitled to the care of his properly^ goes be¬ 
yond estates in land, and seems to extend this ri^ht to 
all interest in things immoveable, situate within a town 

Com. Z03. Burr. S.C. 538. pose 61. (3). Rexv. 

Ante, 7. Aythoipe Aaoding, ib. 4x2. Rex v. 

(3) a Black. Com. ao. aWoode- Hasfield, Burr. S. C. 147. 2 Str. 

son’s LecL 56. Rex v. St. Nyott’s, Burr. 

(4) See Rys^p v. Harrow, Salk. S. C. xsa. Rex^v. Hougbttm J.e 
SZ4. post. 6s< (4)<i Rex V. Uttoxeter, Spring, 1 Bast, S 47 > 

•r 
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the Estate necessary to confer a SetMement. 

or parish, which, as the party cannot take with him 
to the place of his settlement, he must be allowed to 
remain where th^ are, for the purpose of superintending 
them. 

* • 

But the interest must issue out df the realty locally ^“*J**”® 
situated in the parish where the settlement is sought. 

w 

\ 

The pauper’s grandmother bdng possessed of an estate An annuity 
in Cheriton Fitzpayne, for a term of years determinable SotfpS- 
• upon the death of Ids mother S. W., devised to the pauper 
J. W. the sum of ten pounds a-year, to be pmd by her tlemem. 
executors, in. trust therein named, otd of estate^ 
during the said J. W.*s mother’s life, and if her grand¬ 
son J. W. should happen to die before his mother S. W. 
she demiii^‘the annuity over to hiS brother and sister, 
and the su^vor. The testatrix died soon after,leaving 
this leasehold estate, and effects to the amount of 32I. and 
no more. Tlie pauper being settled in S. and in debt, 
in order to avoid his creditors, went to CheritOn Fitz- 
paync, and resided with his mother on the leasehold 
estate more than^l^y day^ carrying on the business 
a jobbei’ in cattl<^^ "^ Lord Mansfield said, there was no 
colour for adjudging the pauper to have gained a settles 
ment in Cheriton Fit^ayne. He did not go thither to 
reside upon his absconded there to avoid his 

creditors. This Was no specific le^cy; it is payable out 
of her whole' personal estate. But if it were a specific 
legacy, has a specific legatee any ri^t to go and live upon 
the estate? If it had been a rent charge out of a free¬ 
hold, it would not ^vte a right to live upon such free¬ 
hold ; but tins man has only a pecuniary demand. 

There was no colpur for his going to live upon her lease¬ 
hold estate as hilown. (i) ’ 

. .* StocUay S. C* 7^* 

T.M., 



6o 

An annuity 
chjiged on 
real estates 
to a tfiariry- 
school to be 
paid to tlic 
vira), ij not 
an ioteres' 
tcv ilic jH r- 
son oliifiai- 
imj as 

scho'jUmns- 
ter, which 
gives a set- 
tlemehc. 


Of Scttleinent hf Estate.. 

T. M. officiated as i^ioblraaster (in the cliarity-scliool) 
at Melborpcj in Derl)piiirc. During his continuance 
tliere, Lady B, Ilaftings, by deed iiiroUed, conveyed to 
trustees^ ^nd theii* lioirt*, certain lands in trust, to receive 
and pay the rents and ju’ofits; among others, the yearly 
suin*-of“ ipl. to the charity-school of MeJbornc, to be paid 
to the vicar there, for the lime being/’ ' Wliiclr sum 
T.‘M. received from the victu- to the time of Lis death. 
The spsious ajfprehcndc;d, lhat T. M. bad gained a 
fi eehdlid estate, by receiving the said lol. a-year under 
the said deedi” But by the court, “ 'lihis annuity of i of. 

ajpiim does not; appear to be appropriateck^ to the 
school-master; nor does the man appear to have Lad any 
iuli^rest in it (though indeed He received it); he could 
h^e no freehold in it beyond doubt.” (i) 


Settlement 
hy tvhdt ' 
estates 
Ssi'itid. 


An estate or interest in things real is affected by va¬ 
rious qualities and circumstances, which are to be no¬ 
ticed on this subject. As ist, tlic nature of the tenure. 
But this does not affect a settlement. It may be acquired 
by an estate iji lands, held in hraplcrteiiure (2}, or by 
copyhold (3). 2d, The duration of £he estate, which 

seems likewise immaterial if it is sufficient to ensure a 
residence of forty days. It may be eitlicr a' freehold 
estate in fee (4}, or for life (5), or , a copyhold in fee (6), 


(x) Rex V. Mclbornc, Burr. S. C. 
»44. ante,, vol. i. ' The pauper Te- 
slded under a certUicate^i S^e 9 & 10/ 
W.III. c n. But if the adwml- 
tnaster i» in effect the, ctsiuy jjw# 
retidiqg upon what is $ul)Stantia]ly his 
own,. He actjiiircs a settlement. Spe 
Res,'».Ow«»sbylc Moor, 15 Iiasj:,‘ 356. 
and post. 78. 

(a) Rex v/.t?hiirlton, a Bott, 493. 
Cald. 416'.' F*!. 511. Rex v. Great 
Farrinsdon, 6 Term Rep. 5 30. ' " 


. (3)'Harrow v. Edge ware, a Bott, 
465. - PI. 48-5’. Rex o. .Burclear, 
1 Str. r(!)3, 

(4) ' Rex V. Chprlton, ante, (a). 
Rex V. GreatFarringdon, ante, (a). 

(5) Rex.w. Shenfton, Burr. S.C. 

468.'Where the pslipw .was certift- 
cated.".i'. . ^ 

($) %at. ft.'.Stone, 6 Term Rep., 


or 



the Mstate necessary to confer & Settlement. 

*}Y for life (i), or a, leasehold interest determinable on 
lives (2), or years{3). X n'tenancy from year to 
year {4), when acquir<^l. hy propcjr mcj^ns, as also the 
right which the widow luis under mtigna charta, chap> 7. 
to continue forty days upon her husband’s lands until 
she is assignotl her dower, arc interests sufficiently per¬ 
manent to confer a settlement. (5) . 


But the interest must be of sufficienjb pcrtnanency to Must have 5 
render the party irrembvctfblc during his forty (jji^ys of mlncncy!*^ 
residence (d).- A tciiant 'at will (!annot acquire a settle^ 
lUent as such (7), unless his tenement is. of the annual 
value of lol. wlitn it ranks under a dilTercnt species of 
settlem9nt.( ;S), . , ■ , ,' 


The great principle lipon which this species of settle^ 
meat is fountled is, rliat a person cannot be I'cmovccl 
from hl$ Oii}n. 'Jlio chief que&tion therefore in Uiis port 
of the law of settlement, respects the ineans^ by w hich 
proj)erly becomes a man’s own, or, in other words, his 
his title to the estate. (9) 

• y * ■ 

llje mclluHla of acquiring property are usually di¬ 
vided into two kinds. 


S' trleiiient 
11 )ts on par" 
ty’b tiile. 




Morfo*! of 
ari]ui)iii; 
liopvi'y. 


I. By descent, 0.1: hereditary succession, which is the r.:’»:sreBr 
title whereby a man on the tlcaih of his ancestor ac- 


. (i)' Harrow v. Edgewarej i" 
46^.^’PI. ^85. Rex V. Itigletua, 
Burr. 8,0.560 po»t,64. fr). 

fa) Rex V. l^Tnfrwood, Burr. .S. C. 
386. post. 64'. (t )^^ Rex Cold Ash¬ 
ton, Burr. S. d.'444. pauper ccitiS- 
cated.' ■ , ' 

(3) MurfleyCra^dborough, 

I Str. 97. Rex v, Uttoxeter, Bufr. 
S C. 538; 

i4) Rex >»/. Stupe, erne, 54f'/i). 


fy) '.Rexf;. Painfwick, Burr. 3 , C. 
783.-' •u.'Long'Wittenhnm; Cald, 
474, whore the widow was certificated. 
, (6) hex Hi. >ttotie, ante, 60. (a), 

(7) See the ojTinion*orthe Judges, 
Rex V "Widworthy, Burr. S. C. 1O9. 

(8) Ante,'30. 4a' 

. (vLCoid Coke.'s definition is- Ti- 
iului'^Wt Jutf'i eatita ponultfuli id ^uoJ 

nttfrum esf. 

' , ■ 

quires 
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quires his estate by right of represt;ntati(Mi as his hdr at 
laa’.(i) 

, f 

2. Purchase. 2. PuTcliase, when taken in its largest and most 
extensive sense, is thus defined by Littleton; 2]t the pos¬ 
session of lands and tenements which a man hath by his 
own act or agreement, and not by descent from any of 
his ancestors ,or kindred. In this sense it is conlra-ciis- 
tinguidied from, acquisition by right of blood, and in- 
clud^evcry other method of coming to an estate, except 
by nmeritance.(3) 

But this distinction is scarcely of further use in tlie 
law of settlement, than to distinguish between the legal 
import of the ^ord purchase, and that more limited sense 
Jm which it is used in the 9 Geo. i. c. 7. sect. 5. ^ 

Settlement An estate to which the party is entitled by descent, 
by descei^. will always confer a settlement, without regard eithmr to 
the annual or total value of the interest. (4) 

Bypurchase. An estate acquired by purchase also confers a settle¬ 
ment, except in certain cases. Where the settlcm^t is 
claimed by estate, the annual value of the property is im- 
Price of inaterial, but the price given for the interest is rendered 
interest n»a- important by 9 Geo. L c. 7. s. 3. which enacts “ that. 
9 aft^ i5th March 1753, no persoh or persons shall be 

deemed or adjudged, or taken to acquire any settlement, 
in an} parish or place for or by virtue of any purchase of 
any estate or interest in such parish or place whereof the 
consideration for such purchase doth not amount to the 
sum of thirty pounds, 6<ma Jtde paid, foi; any longer or 

* f ' ^ 

(x) 2 Black. Com. 14. & 26. Term Rep. 679. Rex v. Has&eU, 
(2) Lite. Sect. ii. Burr. S. |f. 14^. aStr. 1^32.; and see 

(3} 2 Black. Com. 15. ^4 dtes R/slip v. Harrow, 5^Mod. 4x6. Ash* 
Co. Idt. x8. brittle v. Wiley, I'Str. 608. ReXw. 

(4) Rex 9. Gi-eac Farringdoti, 6 Carway,^urr S. C. 63L 

1 o ' further 
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further time, than such person or persons shall inhabit in 
such estate, and shall then be lia^e to be removed to such 
parish or place where such person or persons were last 
legally settled, before the said purchase or inhabitancy 
therein.” 

It becomes necessary, therefore, to consider what cases Of wics not 

... • f 1 1 1 withm 

come within the purview of the act, because a settlement 9 Geo. i. 
is not gained by the purchase of such, an estate, unless 
price pmd for it amount to 30I. and the value is of 
no importance in any other case. 

“ The 9 Geo, I. was intended to prevent pailshesfrom object of 
being fradulcntly incumbered tmder small fraudulent 9*^’ 
conveyances; and it only intended to exclude all pijjt- 
chases of cpttages under ^e value of 30I. from giving a 
settlement longer than the continuance of the interest; 
for a man ought not to be hindered from living upon his 
own, and being irremoveable from it as long as his pro¬ 
perty continues, and he continues to reside upon it. (i) 

The word pun^ase, therefore, 4 s not to be taken in its DefinWoo 
largest extent and strict legal sense. The act does not under 
extend to devises, or or other methods of acquisl- act 
tion, but is confined to the particular case of purchase for 
a money consideraticin iinder 30!* For, on the contrary 
construction, no estate by devis^ or gift, or niirriage- 
settlement, could’ confer a settiement, unless a pecuniary 
consideration wits paid« (2) a » 

It has been held, therefine^ not to extend to convey- J 2 n 5 \oVo- 
ances purely voluntary. « luntary cqo' 

, veyances, 

$ % 

(i> Per Ryijer, C. J. Re* ». Mar- (a) Re* *. Marwood, ante»6i,(a). 

wood, Burr. S. p. 386. See also the But Rex *. Sawbridgeirorth, » bew. 
opnion of Lawrextee. J, in Rest ■w C*», x6i. Buxr. S. C 1# contra 
Manley, 5 £an,44> 


The. 
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Conveyance 
to a married 
daughter 
” iniunsf 
del itti n ot 
natural Jiive 
and fliftL- 
tion,' le- 
tn ing the 
at tiidtne of 
H bed. 


CJbnvq ■*pce 
to I soa«m> 
law. 


'Peoffmct I 
m cousideia- 
tioti ot love 
and affec¬ 
tion, ind 
los,to a 
eon 111 law, 
and his 
hcifd, &C. 


SeUlmcnt 

The paii^er and ircnn 

to Manv(]«id|^(t|]id t]ie order onappealedfron^. p 
were aftef^^s comnuttcd jfco. Bridcweli for jrotuiinin^ to 
K. 'without ^ certidcate. Sc^qfiier dma after, the fa¬ 
ther bei^^posscssed of a cotfoj^e-house^ gaiiden «o4 pfot 
Qfgrouhd.fo K. for the residue of a term of :^nty»mne 
years, determinable upon tlie lifoof J. & (the cousidera- 
tion-money for the purchase wheredf amoftmted te but 
20S;}; in consideration of hi& naiut'al lorn 0*4 to 

Ills said daughter, did give atic'i grant the pceuyu^es (eitoept 
^^stmidiiig of a bed in one room, and a way* ti^ tmd from 
the same) to his dau^tery being then the wifo of the 
pauper, and afterwards in ti’ust for her daughter during 
his inteicst tliereiiu Thii> gave a suftldent estate to the 
paiiper to entitle him to a settlemenU (r) 

Koitlier does it make any diflerence, that the estate is 
conveyed from natural love and afi^Uon by the wife’s 
fatlier to her husband* 

The fefther of the pauper’s wife, being seased in fee d 
a plot of ground, twenty yards stjuare, ^ ^he value of a 
guinea, by Indenture Jof ieolfment between him, J. D. 
(the pauper, and Mary his wjfe, in cohsidcratioii ol the 
marilagc, tkm lately had and tlic said 

fil Rex V, Mafwooil, Mftte, <3, “ take a Jeas^^o tenftnieiit 

(l> RcX’<t'. Ing^oHyS. P Oiraijt of “ of Ui« vilua of icl, or $hiaH execute 
A cotvge, V iloe 4I, jw annum, by pau- ** si>i®e aijtiu tl ofiite.” Btit the Com t 
pel's father in-luw t> the wife for life, have madte the same coiistiuction upon 
remainder ro the uae of her daughter, tliat act as upon 1} & 14 Car II See 
confers a scttl merit, whcie the rest- Rex v, Stancheld, Burr> S. Q. S05. 
deuce If under a certificacc. Burr b. C. Ihe opwldd of l«ani Aflfutafield* 

Miny caseft cited here were de 4;. Cold Asatmt,''] 3 h)i|k^ 4 ' 5 °' 
^ibrmmed under the Certificate Act, $1 po«t. Rok fs.JC 7 ;^nf 3 Ternt'^Re)}. 
t* xlJ VSf<>ni.c SI tb«>wordsot which syx. But the t^alihurst dhd 

are very strong, a »a. “ that no person fiullei, J. Rex vwWtublingtoors 'IVim 
** shall procure a <i^ttlenitnt in any pa- Rep. 2t4X. seems OpfKra as t« TOlun« 
** i(sb,u>to which he has been cert!- tary gtadtsi But nost«chap.xxvuu 
" heated, unle'^s he sksU really, »pd mcu ^ 


J.I>a 
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J. D. M* his and for the regard and natural af- 
fedfon which he had tJ9 th^s and of ten shillings in hand 
paid, dkj give, grai^t, aH^, infeoff, and confirm itoto 
the said J. D., his heiifi and assigns, all that plot of 
ground, &c. to hold to me said J. D. atid M. his wife, 
their heirs and assigns, to the only proper uSe and behoof 
of the said J. D. and M. Ms wife, tiieir heirs and assigns 
for ever. No consideration of i os. was paid to the gran¬ 
tor, nor was tjijsre any promise or agreement whatsoever, 
before the marriage, to convey the premises. It was. ar- 
^ed that D. took no estate by operation of law in 
right of his wife, and if he took any, it was by grant to 
Iiimsclf, which, being within the statute (i), conferred no 
settlement. Ihe grint conveyed nothing to the wife, 
because the premises of tlie deod limits the estate td the 
huMnd and his heirs, and it is settled that die habendum 
cannot lessen an estate eKpressIy given by the premises (2). - 
The habendum therefore which attempts tO give a joint 
estate to the husband and w'ifo, is repugnant and void; 
and if it be void, the subsequent use limited upon it must 
be void likewise. Then, as the wife took no legal estate, 
the feoffment to the husband c^ld enure only to the 
grantor and his heirs, for nafeufal love and affection to 
the son-in-law, One not of the grantor’s blood, could not, 
after martiage, raise a consideration to the grantee, it 
conveyed no interest to him, therefore, for want of con¬ 
sideration, 

' ^ % 

' . i 

llien as to Uie argument, that l>y a subsequent limiVcr 
don of the use a moiety passed to the wife, this might 
have been true, had tlic use been well limited, as if it had 
been habundum to tlie husband Jliid his heirs to the u!3e 
of the wife and their heirs; for there must be some¬ 
body to stand seised to the use for an instant; and the 
person tp stand sdsed, and those to whom the use is given, 

(i) 9 Geo. T, c. 7. ('2) Baldwin’s case, a Term Rep. 23, 

vot. ii. • * I . can- 


to hold to 
him and li:3 
wife, fjcl 
their heirs. 
&c. to their 
use, SeC, 
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cannot be the same, which wou|d be die case under die 
cc^struction contended for ; and a case i^st 

in which natural love and affection may be si^cicnt to 
support a covenant to stand seised^tQ uses, it can ^nly be 
when the cannot otherwise have any efiec^ whereas 
there is here a good resulting use to the grantor and his 
heirs. But the c»urt were of opinion, that J. D. gained a 
settlement; for, ist, although the habendmn cannot con¬ 
trol thejiremises qf a deed, the subsequen^^ii^l^, which are 
♦ declared may; and if the habendum is rejec^d altogether, 
^rplusage, the true meaning (uid legal effect of the 
limitation will be, a conveyance to the husband and his 
heirs, to the use of the husband and wife, and their heirs, 
who therefore took a joint estate in fee. But, 2d, The 
motii^ consideration inserted is only the fbrm‘ of the con- 
' veyance (i); and supposing that the wife took no estate, 

it is a good conveyance as a gift to the husband, ahd not 
within the statute which means only a purchase for 
money, or some other such valuable consideration, and 
cannot possibly apply to a conveyance like the present 
which is the transfer of a family estate, from one branch 
of the family to another, in which the particular facts, as 
well as the general nature of the transaction, negative all 
idea of fraud. (2) 

Considera- So also, if the Consideration is of a mixed nature, being 
Se^na- partly for a sum of money (inadequate to the worth of the 
r’jr-«v estate) and partly for natural love and allcction, it is not a 
pecuniary purchase within the act. 

fi) BuUer, J. « t douljt much or even enter Into such inquiries, 
wbctlier the court ouglir to take would be dangerous to titles in gene* 
notice of the fact, thit no money was val, and hardly any c<^ve3nmce in the 
' We know that. in. all family kingdom madetotrusteieis would stand.” 

Settlements, the nomlnar coiisidevatiun Rex A^too Underhill, Cald. 423. 
is insetted in order to make the deed (2) Rex -v. Charlton, Cald. 4x6. 
vaM, though in f.ict it is never paid. % Bott, '493. PL5HI 
To admit evidcsnce against the rereipf. 


A father 
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Of the Estate necessary to corifer a Settlement* 

A father being possessed of a cottage and premises, in Conveyance 
consideration of natural love and affection, and of lol. consideral 
paid him by the son, granted, enfeoffed, and confirmed 
the said cottage to his son in The son^ after residing and affec- 
thei*e several years, sold the premises to J. S. for ypl, 

Tlie court were of opinion, that this, being a donation 
from a father to a son, was not within the statute. For 

t 

they were bound to take notice, that the conveyance was 
in consideratSoiTof liaturalJ^ove and affection, as well as 
lol., and cQuldnot suppose that lol. was the real value of 
the estate j as die case itself states, that it was afterwards 
sold for 50I. (i) 


But if a monied cot^ideration, although ever so small, wh^ th* 
is the sole foundation of the grant, it is to be. considered SSely 
as a purchase within the statute, and not as a voluntary no 
gift. As where the lord of a manor granted a piece of is gained, be 
tlie waste of the value of thirty or forty shillings at a 
‘‘ fine one shilling, heriot one shilling, quit-rent one in value, 
shilling;” it was held a purchase within the statute, 
although part of the reservation was annual, and part reservation 

.. ^ - in a grant 

contingent. {2) by lord of a 

manbr for a piece of the waste, « is. fine, &c," 


It seems, further, that where the consideration is not Proof of 
set forth in the conveyance, the proof lies on the party 
claiming the settlement, to shew the grant voluntai’y, at forth 
least where it is to avoid a certificate. (3) . . 


m convey¬ 
ance, lies on 


To bring the case within die statute, the party must be To bo with 
a purchaser in the legal sense, L e» the original acquirer 
of the estate.' A\^ere therft has been an ^d lease of a 
cottage many years in the family, and the tenant possess- 


paity must 
be the first 
aetpirer. 


(i) Rex V. Ufeon, 3 Term Rep. 

■aji. It avoided a ceitificjte. 


(a) p.ex ’!>, Warblinjton, i Term 
Rep. SI4C. , 

(3) Rex^/. \Varb1in5fonj ante. (a). 


V 2 
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Surrender dif 
an' old IrasOj 
and grant of 
a niv/ one. 


Estate liy 
devise con¬ 
fers settle- 
meot.. 


Divisenf « 
Isesebold. 


Devise of a 
leasehold to 
five cfail* 
dren, rriak* 
rng four 
ion* joint 
esetiirors. 


QjT ^eHlment J^ate* 

ing ^ in right of ht$ wife, ttod the otheife by pOr- 
chase from her Jbxi^er, gmrreodell^ the whole io the lady 
of the manoiTj, w^ho in oonsideratitm thereof, atid thirty 
shillings,. him a new one fdr xita0ty»nme.;,years at 

the old rent S ' this is not a ptirehase; whhin the meaning 
of the statute, and does not prevent a. s^tlement being 
acijuired by re^ence. (I) 

An interest acquired by cort^ a.i^ttlej^ent 
Aa-^We a father devised a house and pte^paisei^ worth 
forty idiillings a year to hb daughter (whp. W 
for life, and after her d^ease, to her son, paying 5I. to 
his sister, and died. The daughter’s husband gained a 
setd^ent by rcsu^ence tliereon during his fife’s life. (2} 

So where a father being possessed of a cottage, da* 
xnised to him for ninety-nine years, at five shilling per 
anftum (being the full and most improved radc rent}> de¬ 
vised it to his son, and made him sole er:ecutor, and the 
son proved ^e, wiU. It procured a settlement; for though 
a leasehold,, it was the pauper’s own estate, as he came 
into it under his fathme’s will (3^. . So where a mother 
who rented a farm devised it to her five children, making 
the pauper and her threejother sons executors, and died. 
The pauper alone proved the will, ^d entered upon the 
farm as her egecutor, Und mtnaged.it for twelve dr thir¬ 
teen Weeks: he gamed a Yates J. “ If 

persons voluntarily come info parishes to settle ih teiie- 
mciits under the value of lol. a-year, the act of 13 & 
14 Car. IL c.'r2. prevents fhehr f WtQfement by 

tlieir intruding intq. parishes as strolli^ and vagabonds, 

\ * - ■* 1 

(j) Rfet V. T.irraWfc I.auncest<i^ (3) 7. 

Ttin. Oeo. IH'. C^ld. aoy. Seiitliit. The devise of.thiiai;id other estst^fT was 

Per Lor^-Mawfield/C-J.' ,* cn cooditit^ that the eon shwld pay 

{a)' Rex fihettstone, Biirf. S. p. or secuceto his moih'er act toward* 
46^3. ^ her maintenance, and it did fiot oppear 

that he had cither paid or secured it. 

and 
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«id wil^ mthe |>reatnblc of 

the»8tatiite: but ^ on a lettismont of ever so 

little vcAue devolve upon a person by act of law, it is quite 
a cfu^, aj9d^y"tliO witbin 

or purview^ or .the of statute.’^ (i) ' 


So also an executor who is possess^ of ah estate from Executor 
year to year qnd^ u T<^ill> gains a settlement by entry 
and resid^c^ifidtoiigh hO has not proved the will. ‘ For held by t^ss- 
first, the 'esthle is suffidtaitly pcrrhahcnt, the exechtor yeaTtoJ^ar. 
having liltehEist ’his tfestator had, i.e, ’die right to P^oofoftha 
continue on the estate another j^ear, unless six months cutor uime- 
notice is given (2). Second, with respect to the objec- 7 re hCV 
twii arising fhdn'die want of the probate, there is ar cAse fetaemcm. 
in I^er (3) which gives a decisive answer to that: a* ter- " 
iBor devised has tmm to anothesrwhom he made hiS exe-, 
cutor, and died: the device,entered, and died without 
any probateand it was held, that the term was legally 
in die executor by his entry, and an exwutibn of die de¬ 
vise without any probate. (4) ’ , ^ 

S ( < w 


So also a sufficient estate is gaiifed in a term of years, 
by taking out letters of administradon. 


% 


A cottage, of die val,ue of thirty ^Ulings aTyear demised 
for ninety-nine years, at one shUli]!^ rent, was ^signed in 
trust by the tenant; after the. death of tlic cestui quo irusti 
his wife became entitle to the. te^m as administratrix; 
she denused part of the cottage by lease, and married a 


An estate ia 
adaiinistra-' 
tor taking' 
011®-letters 
of adminis# 
tmtioD^ 

AdnMnist?;tt'-. 
trix to ces^ 

tuiquetru4 ' 

of a lease. 


(x) Re««.'Utt0xeter, Burr. S. C. (4) I^ex v. Stone, " 6 Term Rep, 
,j 3 ?» Rex «. Wobuiftt, Burr. S. C, a95. Se* akf^t.Rex- v. Metherse.al, 
jSj. post. 79. 4506 ante, 42. . 4 Term Rop^ 258. ante, 34. (x); 

(a). Cites Doe v. Porter, 8 Term and ' see Rex v. Oakley, jo liast, 
Rep. 13. <;ase of- a gwardun ia socage, 

( 3 ) Dyer, 367, a. ' ■ ' yost, 8b. - - 


r 3 


second 
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Zit A* ac' 
quired by 
marriage. 


second husband^ resided upon HiO ptenuse^ #!(d 
thereby gained a 8ettlem«iit(i) ’ 

It .appii^'^frbni this, and others of tb^^r^mg^eases^ 
that the hty^d may acquire a settlement by posses^m 
of an ekate, -wdiich comes to him by marriage, in i%ht 
of his wi^ . As where an estate descends (a), or. is given 
to her by her father either before (3) or aft^ marriage (4). 
A cottage was g?ven to a woman 1 ^ a person 

whi^wasthe owner 4)f it upwards of. thirty years. The 
' Woman afteiNards marri^, and her litfiband'gaM^ a 
settlement by residimee there.. ($y 


Wom»tt ^ ; ^ where a woihan purchased a leasehold tenement 

^r dl. and afterwards married, and her husband, resided 
SjiSr* premises, and died. This is a settlement to ISbe 

huAwtd is husband by intermarriage; for upon marriage, the wife’s 
- SeArc^ estate vest^ in him by law, arid although she <k)uld not 
hm. gain a si^lement by her purchase upon 9 Geo. I. c. 7. 

yet ha* husb^d having acquired one by it, the widow 
thereby dmved a setdement through hiin. (6) 


2 ?**^*^? But if the estate was originally purchased by the hiis* 

tiand pur- band for less than 3 oh mid settled after m^arritige in trust 
<h«es under ^ the wife’s Separate use, he cannot gain a settlement 

301. after .it „ 

warnage, by reason of the eqmtable estate vested in his wife. For 
t!Ihi?wife’l' conveyance bring vbluntUiy act of thepuTchaser, 

aeparate use. 


(z) Mursley v, Grapdboroug^, all tbese cases hy the btuban^ .and 
j Str.97. '** tld^gh-hiin confehvd ffltt 

(2) ilshhrittle v. Wyley, ante, • for. she cannot aequire a settlement 

(4). ' , . ^ during his life-time liy -raideqee on 

(3) Supra. his-ettJtte, or pth^'iA>. $ee Rexv. 

(4) Rex «. Marwc|od,ante,63. (i). Aythorp Rooding, Burr. S. C. 412. 

(5) IL«t SI. Brungwyn,2Bott,4i3. and ante, j8. . .J^e also Rex. v. 
PI, 502. They resided 17 years. South Lynn, j TTen** Re,p.^64. ante, 

(6) Rex V. llmington, Burr. S. C. 5,5. (3). Rex <v. iPainswjg^, ante, 

366. The settlement is acquired in 61. (5).' 


cannot 
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CBimot cpn^ a greater on Jum tban he had bcr 
fore,(i) 0 ^ • ♦ 


* , t . j 

^ faiaj are joint pureh^lSii^.of an so if duy ? 

t^tateforalf^aWi-thaii ^Q|^.ihe survivor j| a purch^r 
Tvithin 9 Geo. L xs. 7.3 and does, not acquire a settlement, under 30I. 
far they take by entireti^ and not moieties, so that 
the whole ij^eiifst vests in the survivor as a purchaser, 1^ ^ettiemem. 
right of su)svitj|»^ip. (a) • 

'• I , r 

']PapJus pixgff^ta^ is un- Right of' ■ 

necessary to the gaining' a settlem^:; if the party bas,52«Kary 
tlie right of possession, which he can maintain in a pos- ^ 
8esso0,^c^i4.^ sufi^cient, although he has not %€pm- of possession 
p|ete indefeasible titl% or, as it is^called in the old Itoks, 

J^is et sem^ conjumtia. (2), . , 

Thq^ice^n ^if this seems to bo, not cmly that the right 
to occupy renders the party irremovable,. but also ^vat be deter- 
length of possession hprimafiteie evidence of title, and 
the court will not permit the title; to the estate to be de^ movei. 
termined in an ^rder of removal*^) 


'Ihe right, of poi^ession may^^be acquired in several 
ways, yAs wjbj^ dm title is by d^lsi^Mn, a descent is 
cast; the l]^r^iQr whom ^ est^^h^ destmided acquires 
a settlemcpl^ ^th,oug^ the gained possession by 

a tort, A. built a eottOge upon die lord’s waste, he lived 
on it thirty years and died,, when it descended to,his session, 
dau^^i^y.f^u lived on. it witK her husband for three 


(tj-Senil^:'Kex «.'TtirriuH: Latin- resi 4 in| under a certificate,, did not 
cewon^iiil. s East, aa6. acquire e aettbi^epr. 

post. 75. , - ' ' (3) See'a Elack, Com. ipy.et seq. 

(a)' Re» «»i)un^ureli,Burr.'S.'C, , ' (4) A^hturltde v. WyUy, i Str. 
■ 553 *held that tlje par tits 608.. Ues'-t'. Butteiton, 6 Term 

Rep. JS 4 . 

F 4 quarters 




SetftfftnerU 


queti-ters of 1a The liusbaixd gained 'H settlem^. 

For after an enjo^htn^^t of thirty ye$TSf during which the 
lord, claimed lio^hgg A. had an imdoubted title against 
all the bilt^ lilm, and even' ^aink bjm it may be 

doubtfiil, after so long a possession, In’^ectment he 
might either make or defend a title by twenty years pos¬ 
session, (i) 


aoyori ,oc-^ 

enf^tioQ 
givip» title, 
however the 
party came 
into posset-‘ 
non. 


'' ^ a I • f 

An undisturbed possession fpr twenty years is in itself 
sufiEkdent to acquire’a settlement, and fhe mode how .the 
occupier ciune iiito possession is not material (2), whether 
by right or by wrong. (3) 

I ' - ' 


years 

possession by 
One of five 
children of 
an intestjue 
lessee. 



’ W. F. being possessed of a tenement and two aeWs of 
laxmibr the residue of a term of ninety-nine years, deter- , 
ininable on the death of himself and his daughter Mary, 
died intestate, leaving the pauper’s wife Mary and,five 
other childr^. ' The pauper took possession, and occu¬ 
pied the premises above twenty years.. He gained a set¬ 
tlement, although it did not appear tliat any administra¬ 
tion. had been taken out. For ist, the pauper had ac¬ 
quired a positive right , by twenty years possession, u^mn 
which be might ha,vfi brought an ejectment. 2d, There 
is a presumptiosi, that the pauper and his wife had agreed 
with the other children for their shares. (4) 


:,?osse?sion 
Dinetc^en 
tears and a 
half by an 
itttruilet oft 
the waste,* 
and the. le- 
mainder of 
twenty by 
liit i^rtga- 
S^ee. 


The pauper built a ctii^ge,qn 'the waste of the manor, 
not having a lease of the ground, or licence to build it; 
he lived there nineteen years and a half \yithout interrup¬ 
tion, but paying neither rates nor faxes.- He was .flien 
turned out of possession by ^ectment brought by a person 
to whom he had paortgaged the premises, who continued 
m posse^on imtft the entire time of possession ^as more 


(i) Ashb'rittlew.'VVyJey, ante,^1.(4). (3) Per Writnet, J. ibl 

(41) Pe; Denniscij, J- Rex v. Gold (4) Rex V.. Cold Alltton, Bonr. 
Ashton, Burr. 5 . C. 45J1. S. C. 444. 


than 
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t4 

tb9p4o year% aftca; i^hicb^he and the mort,^ee sold it. 

This was hdd a possession ctf more ^on 'tw<mty years, 
and confcrr,ed a settlement. For the pauper was ih pos-, 
session nineteen .years and, a half; ^d die .mortgagee's 
possession.must be also consi^der^ as his. (i) 

' A cottage was built on the waste by the pauper's father Poswssion 

above seventy years back; the pauper resided thereupon 

his father's jdi^th, and paid an acknowjedgnient of two nai occapa- 

shillings andSixpence to the lord of the manor for the 

last thirty years, , but i| did not appear that the father had 

paid any. He gained a settlement. (2) ' the^iandiod. 

And it sceras^that the Court doefe hot Require that strict Conveyance 
statutory title by adverse possession of twenty years, from pwee- 

is necessary hi questions of title in ejectment. But they jjJJ® 
win presume a conveyance to. legalize the possession in than 10 
cases of long and unmternipte'd enjoyment, unless the y®“®* > 

contrary appears. 

R. O. having purchased a pieoe of land in gave Grant of 
his son-in-law J. H. the pauper's hither, a phrt of it, biit J.onv^*In«* 
it did not appear that he evea* eiiecutcd any conveyance grantee 
thereof. J. H, bnilt^ a house on wluch cost him above hoSSe.&c, 
lool.; resided on itfinirteeh or fifteen years without pay- awiocwpies 
ing rent or ackhowled^eat to '^R. O., when he quitt^ ^ 
it, and received the reiit. until dea.th, three years af* 
ter.' R. C)Iin .(the hftSfefe of J. H., leaving an¬ 
other daughter and graiid-ch^ren by a son predeceased. 

I^rd K^yon, C. J.—As twJ^nty years 'have neairly 
dkipsed since the mne ivhen th^ land was ^ven to the 
pauper's hither, and as no claim has ever since been made, 
either on the pauper-oi* his father, the of Ashbrittle 

». Wyley (3) 19 an' authority to shewj '^^that the Court 

. * ' * . » 

(ij Rex w. BUton» Burr, S. C. (tf) Reip •». Garway, Burr. S. C, 

6ji.'% Bott. 4$2. BLyor, , ' 653. 

(3) Arne, 71- (4). 


ought- 
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ought not ^ pietmit the title to tlie estate to be deter¬ 
mined on an order of removal. Tbe strict rules to be ob^ 
.served on the trial of ejectment, ought not to be applied 
to setti^ent .'bases. After subh a length of tiifie as 
this, pdrhkps' a conveyance may be presumed to be exe^. 
cuted. Aiid in Rex v. Cold Ashton (i}, where there ^ 
had been a possession for nearly twenty years, Wilmot J. 
said, there ouglit not to be a nicety of computation in 
a setriement c»s©, but the Court may presaine a con¬ 
veyance. And even if no conveyance were executed 
to the pauper’s father, and a claim were now made 
by Oakden’s heir at law, '^he would perhaps be toid 
in a court of equity, that as O. stood by while the 
pauper’s father built on this land, and treated it as 
hfe own, he could only resume the possession on certain 
terms.” (a) 

Setdment A setdemcnt may be gained by the possession of an 
equSie'ln- cquitablc int^est, subject to the same rules as a legal 
tercst. estate. 


The tme 

question 

whether 

premise 9* 

substantialh' 

the pauper’s 

property. 


Mortgagor 
may gain a 
setUetneiu, 


In judging jupon these questions, the court has always 
gone on the substantial right and trutli of the case, 
independent of the form of the conveyance. If the 
estate be substantially the pauper's pi’bperty, whetlier 
the title be legal or equitable, whatever the exterior 
form of fx>nvcyancing, is sufficient; and therefore 
in -the case of a mortgage^ either a mortgagor or a 
mortgagee may acquire a settlement {3); the mort¬ 
gagor may, for the mortgagee,' whatever the form be, 
has no more than a chattel: the mortgagor is the 


(j) Ante, 7i. (i). 

(a) R«t V. Butterton, 6 Term Kep. 

iJ4. 


(3) This has^no reference, to the 
question cf value under 9 Geo. I. c. 7.- 


real 
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real owner, and has in equity the property of the 
land.”(i) ' ' - . 

. I ^ ‘ A ' I • _ ^ * 

And if the. ol^ect be merely to secure money, it is in whatever 
substance the same thing, whether the convej'ance be hc"Se7* 
in the form of an absolute disposition in trust, or of a *«- 

* • cure money. 

mortgage. 

The pauper’s wife, previous tomarpage, purchased Conveyance 
the lease of a cottage for ninety-nine years determinable 
on lives, it was afterwards conveyed by her, and heir first •'y 

, ,' - ■. 1 1 » 1 1 1 1 “ mortgage 

husband, to a trustee in trust, that he should by sale a»d after 
or mortgage raise lol. for the benefit of the parish, by 
whom thefamily had been before relieved to that amount, 
together with interest and charges; and after payment 
thereof in trust to re-assign the premises. The parties 
always continued in possession, and it did not appear 
whether the money was ever paid, or what the value of 
the cottage was. The first husband dying, the pauper 
married die widow, who continued in possession; and 
held that he gained a settlement by residing forty days. 

For this is a conveyance for the purpose of securing mo¬ 
nies, and whether it be in form of a tmst, like the pre¬ 
sent, or of a mortgage, it is substilntially, the same thing; 
for this is virtually no more thah a mortgage, and must 
be governed by the same rules. (2) 

Samuel Daniel was seised of h copyhold estate for life. Possession 
to which, by the custom of the manor, the widow was Jon* Sr • 
entitled to her free bench. He had^ a grand-daughter which 
married to ThOmt^s Oifibrd. ' S. jp. being about to marry abmTto* 


. (i) Per Lord Mansfield, C. J. (2) Rex v^£di^nj;ton, i East, 2S8. 
Rex.v. ScMichaePs,Bath,Cald no. ante,x.;.and see the distinction be- 
Doug.629. ante, 42. (r). SeetikoRex tween this case atfii Rex v. Tarrant 
Cathetington, 3 Term Rep. 771. Launtettbn, ante, 71. (i). 
port. 86. (2). .Rex V. Eddington, 

I East, 288. post. 2. > 

; ' Mary 
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marrv Iiis Mary Tacke*v she executed a bond to T. G. in looL 
The condition recited the intended marriage, and that if 
secure him ]vx. T. survived lier intended husband, he dying seised of 
enjovill'ent the premise^ shc would bc entitled to her free bench, 
of premises, and that M. T. iiad agreed she would permit T. G. and 

Jfi wluch fr'llC ^ * 

would be en- Susannah his wife, (grand-daughter of S. D.) tlieir ex- 
o * ^ eculors, &c. to hold and enjoy, and for their own benefit 
survivir.?: her to receive and, take tire rents, issues and profits, of all 
h:Sid! said copyhojd premises, except thciiv^t end-of the 

dwelling house, which M. T. ixjserved for her own use, 
aird thirty-two gallons of cyder, to be made from the 
fruit in the orchard, at the expence of T. G. and his 
wife, who were also to repair the said west end of the 
dwelling-house; and M. T. also agreed, that if she mar¬ 
ried again, whereby T. G. and liis wife would be de¬ 
prived of the premises, she would pay T. G. 5ol. S. D. 
died five years after his marriage, leaving M. T. his 
widow, who gave up possession of the premises to T. G. 
and his wife, according to the stipulation in. the bond, 
and they continued in it till their deaths, when T. G. 
who survived his wife, devised the premises to be sold 
for payment of his debts, and the surplus to be divided 
among his children, the paupers. T. G. gained a settle¬ 
ment by his residence on the estate. For this was an 
agreement for a valuable, conrideration, of which a court 
of equity would have compelled the performance, and 
the widow was so satisfied^, i^e was bound by the bond, 
that, on the death of her hiisband, she delivered up pos- 
sei^iion according to her contract, 'lliis man then, so in 
possession, had a good title against all the world but the 
widow. Nay, the widow herself was so far boand by the 
bond, that shq could not recover in ejectment, (r) 

- B. der 

(l) Rex V. Lopen, % Term Rep. tjhie possessor frpm his beneilciat occu- 
577 * But sjuacre of this last position; pation, yet if it appear that the legal - 
for, although the conveyance of the estate is outstanding in another person, 
legal estate may be p.-esumed to be in the pany not clothed w'ith it, cannot 

' recover 
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B. devised a flirm to trusteed in fee,’to dispose of the Possession 
rents, issues, and profits, as to 40s. a-year, to the poor of , 

the to>viiship; and the residue to be paid to a school-s^hoo^fnastfir 
master to be nominated by them, to teach the poor prami^s ha 
children of the towti to read the bible. C. D. Jkeiress-at- eautlcd 
law of tlie surviving trustee, and J. D. her husband, by 
an agreement in writing, reciting that the husband in 
right of his wife was possessed of and entitled to a school- 
house, yard, garden, and premises at M., Vhich they had 
agreed to let to W. G. for the purposes therein men¬ 
tion^, thereby agreed that the said W. S. sliall have 
tlie possession', use, and occupation of the said school- 
house, yard, garden, and premises, for the purpose of 
teaching the poor children of the said parish of ,M. to^ 
read in the bible, in pursuance of the will, devise, and 
bequest of .B, deceased; and in consideration of W. S. 
agreeing to teach the said children, he is to reside on the 
premises rent free, and to be paid by J. D. and C. D., or 
the survivor, i ol. for the first year, and 15!. for every year 
that be sliall afterwards continue to teach the said chil¬ 
dren as aforesaid; with power to the trustees, upon reason¬ 
able complaint, to suspemd the salary, and in case of 
his death to turn from off the premises his executors, ad¬ 
ministrators, or assigns, and to,apj>oznt another person 
to the rifuition of scbodlmaster. ' The aimual value of 
the schooj-house, yard, and g^den, was 5I. and the 
remaining premises were B. at 52I. los, per 

annum. The sessions considered tbe appointment fraudu¬ 
lent, and in no respect consistent ^th the will; but the. 
epurt thpi^ht th^t th<^ memit by. this finding, not that 

recoverjn a court of and! can- Rep. ti8. Dt» v. Dixon, ib. »- 
not distinguish betweeti aft ejectment Doe ex dem. Hoddesden ‘u. Staple, 
brought by a trustee against a cestui % Term Rep,^S 4 , - Doe v. Wroor, 
que trust, aqd an ejectment brought 5 Bast, 13*. Weakeiy v, Rogers, 
by any other persoft." Per Dord ib, 138. n. a, and the sases there cited. 

Kenyon C. J. Roc v. Read, 8 Term. 

* j » 


it 
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It Wats a colourable appointment under whicli he was not 
to discharge die duties of schoolmaster, but that it was 
an appointm^t upon such terns as tended to deprive 
him of a ^t^ak part of the emoluments attached to his 
situation. The fraud was not in him, but in those wfio 
attempted to withhold them. He was to the extent of 
all but 40s. a-year the ccstay qrte trust of the farm, and 
had the trustees kept in their own hands sufiicient to 
raise that sum*and put him in possession of the re¬ 
mainder, they could not dispossess hini ■while he con¬ 
tinued schoolmaster, unless he misused the property, or 
what they retained proved insufficient to raise the 40s. 
a-year. W. S. was allowed to have possession of die 
house, yard, and garden, and the trustees retained 
gi'eatly more than was sufficient to answ'cr the 408. a- 
ycar. W. S. had this possession, therefore, not by 
purchase so as to be within 9 Geo. I, c. 7., nor by rent¬ 
ing so as to be within 13 & 14 Cai*. II. c. 12., but in the 
character of a ccsttt^ que trust residing upon what was 
for the*tkne substantially his O'wii, and as the trustees 
could not have removed him; a residence for 40 days 
gave him a settlemeiit in the parish. (1) 

Estate dc- devised a copyhold and freehold estate to trus- 

M;.ed in trust . ^ ^ , 

to be sold, tees, to be sold, and the money arising from the sale to be 

eqiially divided between R. Bi the pauper, and the three 

Possession daughters of W- B. shan^ and share alike. R. B. entered 

tee w"ith con- ^pon the copyhold upon E. B.’s death. By agreement 

sent of the between the legatees, the daughters took the ready money 

of the testatrix, and R. B. the'freehold. , In pursuance 

of this agreement, the freehold was conveyed to him by 

tile trustees, and the daughters by the same deed released 

their interest, not <aily in the freehold, but. also in the 

copyhold premises. No further conveyance of the latter 

(i) Rex V. Owersby 1 e Moor, tj East, 356. 


I 


was 
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Of the E&tate neeies^ury to eof^er a Settlement, 

/ 

was made to but at a court liuldeu ^^ 3 ^ tlwj manor,' 
be was admitted in fee to this messuage, as cousin and 
hdr at law to die testatrix. He occupied Iwtb for 11 or 
12 years tmtU his death ; - it was held, that he had such 
ah eq[uitable interest jm the estate, as ivith residence con¬ 
ferred a settlement , A devisee of the surplus arising from 
the sale, of lauds aft^ payment of debts and legacies, has 
an equitable interest in the lands themselves, it being in 
his option tO; pay the debts and de^cies and keep the 
l£uid.(r) ,> 


A. X. entitled to a loi^ term of years in a ebttage, de** 
vised as follows: ‘‘ I give and bequeath to my kinsman 
A, P. and his uU and whatsoever I shall die pos¬ 
sessed of, paying certain legacies herein mentioned; 
also, it is my will and pleasure that my kinsman W. P. 
tlie elder, his wifo and children, shall have free liberty 
and power, during their natural lives, ‘to dwell, in tlie 
same house tliey now Kve' in” (which was the cottage 
above mentioned). This devisee gave such an estate to 
W. P. as discharged his certificate under which he dwelt 
in the parish where the cottage was, and gave him a 
settlement. (2) 


Testator in¬ 
serted this ' 
clause: 

“ It is my 
will that 
W. P.,his 
wife and 
children, 
shall 'have 
free liberty, 
duriiiz their 
lives, to 
dwell in the 
same house 
they iiO'V 
live in.” 


' A cottage, held for a of years, was conveyed in Title asad- 
trust to thei^eof.the husband; he died, and his wife - 

became entitled to the term as administratrix; she mar- trust. 


. (i) Rex ' WiveMugham, Doug, fkhe valite of jeli, ajid it was Atgued by 

7 ^ 7 ',. Cald. xi|. Roper w., Ra 4 -, tite c<kiu$e].agaius{'the settlentent, 

cliffe, 9 Mod. x 6 j. 181. 10 M<)d. that tlje conveyance from die trustees 

431. X Bro. Par. Cas. 450. 'Foonc and other legatees, was a purchase. 

'll.'Blount, Cowp. 467. R:ex w, Nat- See also Rea m-. Tarrant Launceston, 

land, Burr. S. C. 793. S. P. cor. ante, 7X, (x), y- 

Gould, J. and rccogniaed "as law by (a) Rex v. Woburn, Bun. S.C. 

I.ord Mansfield, ft, ■ The case was * 785. Perhaps ibis ca<c should be 

put upon the pauper’s title under the clashed more properly isnJer the iieao 

will, bt.cfluse the premises were under , of'legal e.sfate'. 

* ' ^ 

• ried' 
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ried Again, itad ber second husband acquiiAd a setdatncnt 
by residence, (i) 


Husband of 
guardian in 
socage re- 
sklipg on 
x^ard’s es¬ 
tate. 


V 

' T.H. ’3^ years before, inclosed a piece of waste land 
and budt a, cottage thereon, whicli he dcci^ied till his 
death* In 17^5, he and his son mortgaged the premises 
for a.term of 500 years, to secure aol. which remained 
unsatisfied. The son marricHl, and his father afterwards 
dying intestatc,«he, as the heir at law, continued there for 
six months, when he likewise died., leaving a widow and 
four daughters, three of whom were under 14 at the time 
of the removal. The widow continued to reside on the 
premises with her daughters more than 40 days before 
the eldest attained the age of *4? and two years after¬ 
wards married the pauper, and witli him and the chil¬ 
dren continued to reside there upwards of 40 days pro- 
vious to her removal, the estate then being of less an¬ 
nual value than lol. The Court w ere of opinion that a 
settlement was gained. For the mother, who was guar¬ 
dian in socage to ber daughters, had a right to elect 
whether she would let the estate, or occupy it for their 
benefit and use; mid unless she lot it, the law, which im¬ 
poses the duty of a guardian upon her, would necessarily 
protect her in the« personal occupation and superintend- 
ance of it. The only difference which can be pointed out 
b^ween the cases of an e:sLecutoror administrator and 
a guardian in socage in. this respect is, that the one is 
accountable for the profits by statute and the other at 
common law; and in order to make persons irreiiiov- 
dble on account of having property iii the parish, it is 
hot necessary to have a beneficial interest in it for them¬ 
selves, but it is sufficient diat they reside tliere for some 
beneficial purpose to another.(2) 


(i) TMfvrsky v, Grandborough, (») v. Oakley, ro Eat, 491. 
ante, 70.(1). 



Of the MsMt nmskvtr^ ioc^fer a Seidemetu. E i 

Thepauper’«^&t^erfnIFcha8ed a cottage imditod for less 
than 30L and difed, having devised by will this estate, being i] ? n i y 

under the annual value or lol. toatrugtee^toleytto farm j j 
duriiig die pauper** natoralHfe^ ahdpaytherehtsthcreofto m nu c 
her,d^tictingtheexpenoes$ and alter her death^ln trust for 
the use of his right heir. The pauper wfis h^d to gain 
a settlement by a reddenoe of more than 40 days after 
her ftther** death, the trusteo neter having intcriered. 

For this specie of setlltmient does not depend upon any 
term in a statutey but is an e:s.cepted case in the lav, 
standing upon the rale that a man dial! not be removed 
ftrom his own, while hls*trti*$ec permits him to occupy it, 
and from which nobody else has a right to remove him. 

The pauper i|ld not reside in the character of tenant, and 
whether the estate was legal pr ecpiitable, it was her own, 
and she could not be removed ftom it by an ordei of 
justices, (j) 

So, ako, residence by the hudband on an etptitabie Residen,* 
estate of the wife’s lias been expressly decided to give a 
settlement. A house was vested by marriage settlement e^iuinbi. 
in trustees to the separate use of the wile, with the usual *^**^'" 
clause, « that her receipt should be a dischaige to Uu* 
trustees for the rents and profits, ^nd tliat the rents should 
not be Subject to die husbandk debts, &c.” The hus- 
. bond and wife lived in the houg0, and^ thereby gain* d 
a settlement, fpr the wife had a right to reside on her 
property, and to communicateit^ her husband, (a) 

But as the foundation of the settlement is the party** tUer* 
interest in the premises, he musts have either a legal or 
eipiitable ^tl© to an interest in possession. (3) 

^ iniexe,tto 

‘ ‘ ^ give a $es» 

(1) tt<ix >v. Waver {3) SaetKa 0|<iQinnof LoidKtn- 

Quarter, Uast^ la?. yoq, U* h v. Chaiiqr, * Term 

(a) i.e Thenght ofresuJing,Rex R«;p, 

%. Offchurch, sTeim Hep, xit*. ^ 

VOL. n. As 
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Ffi’ d?« 
sccnJs to 
vite, and is 
not rediicsd 
into possos- 
sfon during 


To cflin set- 
tlemeut by 
curtesy, 
wife must 
be actually 
seised. 

A 

\ t 


Quarantine. 
Hiisbnnd 
ga^]s no set¬ 
tlement by 
wife’s right 
to dower, 
unless 
signed. 


Ajsi €iMite^M.fee desceiijled to a raajt’iedi'-W’piiiftiSs ivho 
diad without or her husbaud ^akii^ an entry 

on the pre^iseS) or receiving the rents or profits* 
husbandno settlement by reedden^e ’ after her 
death, foV^Jbe;heiress did not reduce the estate into po«- 
sessipn: in order to make the husband tehiuit by 

cuft^i^there must be a seisin in fact in,the wiie. (i) 


A grandson went tl|^h his marriage to r^Ule upon a 
coUage belonging to lifs grandfather, who agreed to make 
it over to him^ and an agreement to th^ pnrpose was of* 
feted iri .evidence, but c^d not be received, for want of 
a stahip. The pauper fitted up the cottage and resided 
on it as his own, with uninterrupted pds^sioh for 13 
years, without paying an^,’|^t, or any thing being ever 
claimed of hini by any persorfin respect of it. The grand¬ 
father died a year after the pauper came into possession, 
leaving the pauper's motlicr his heir at law. The hus¬ 
band did no^ upon her death, , .become tenant hy the 
curtesy ? because, in order to m^e hini so, there must 
be a seisin, in &ct, 1^ the wife (2'; and as she did not 
reduce the estate into possession, it descended to her son, 
who being seised iii fee, gained a settlement by residence 
on the premised-{3), 


So also whfrre J. A. being seised of a house Jmd brchaiil. 
in Stock, died, leaving a >yidbw .and one sdnV Thewi-' 
dow', after his death, put the house in repair, and en¬ 
tered upuri it with the orchard. Severn years after she in* 
tpl^i^rriedwith W.’S* who was settled in Painswek, but 
re^i^d in the house in feck with his wife and two chit- 
dton of the marriage till his death, which ^ppened two 
ye^s j^nvard4V his decease ,,conti- 


(f) Rla " V. ,Ojr«at J^wrt^on, 
f Tern amc,6*,\4). 

{a) Co. a. 


($) Rei, j7. Qmt Fawiwgtioti, 
6TerttiIlep^’P79."; , 


12 


lined 



Qf the Estate tiecessitlf^ to confer a Set^nint, 8 ' 

nu^ to live ther€‘for $ix years and betteh* The Court 
were of ojHnion, that the widow gained a settlement for 
hersejif in Stock, by residence during her quardndne after 
her first husband's death. But they held, that as no . 
dower was actually assigned, the mere right to it, cou¬ 
pled with rcBidence, did not give a settlement fo the 
second husband there, and that she could not rommuui- 
cate that which she bad so previously gained, to him and 
her children by him. ^ i} 


SI 


Uponthe same principle, possession of a cliattel interest, t’»sse 
by a person who is one of tho&o entitled to administra- faiJd’m jT 
tion of the inte-tate's eflects, is not sufficient, unless *nini-,trjition, 
letters are tdken out during continuimce of the in- 

K ves nj 
stt leintiM 


terost. (a) 


Tlie pauper’s fadicr, who was possessed of the residue Po^sevsmn 
of a term of years in a cottage of the yearly vadue of 
thirty hhilliugs, died without a will, leaving the pauper, !>n,u id 
and anotlior sou, who was totdl living, and took lus ih^ti’i- 
butive share, and part of hi& father’s estate and effects m '•i n 
goods. The pauper continued m possession of thchouse * 

for five or six years, until the term expired; after wluch, 
and after making an order for his removal to anodici 
parish, he took out letters of administration; but was 
held not to have acquired a settlement. For pc/Probyn J. 
though if he had taken out adndnistraiioii during the 
interest, ho had a vested right, yet taking out adminis¬ 
tration after the term expiriS, co4d never give him igi 
interest in the expired term, in which he had hone dwr- 


(c) 'Barr jS;< 3. pOss^Sifett teutft uniter a will 

783* ■ ’ * ‘ ■ , before probate. Wjcause proof of tht 

(») This 4Wferf^j^^lhb case of an will is unnec«ts9li7'to veat U 10 iniercst 
executor, for he a Mttlemeiit in him. ' ' ' ^ 



Of SiitkntftU Mstafe* 

ing its subsisl«»ce ( 0 * He* was in the posiemon merely 
as a t(‘nant at wiUj he wa^ removeable by the parii>h>an<f 
kts ffi*At have htvn isaithmd fmndatim^ if ttditdni^ 
ttation had been gremfed to any one eM\ Chappie J« —<• 
** There wtNB'no time dtaing tlie continuance of the lease 
when the pauper was irrcwioveabJe; anti without remain¬ 
ing JiMty (laj s irremoveablo, a settlement could not be 
gfuned by him. And he observed, that there was no 
agrebment at ail betWi^eu the brothers that the pauper 
ffcould take tlie leas^^ Iwis distributive share, or at least 
no such agreement appeal^. It is only stated, that the 
other brother did take his share in the goods, and John 
(Ihe pauper) did live in the cottage; but it does not ap¬ 
pear that this haj opened'' in pursuance of any preceding 
agreement that it should be so.” (2) 

Also where a person was solely entitled to the admi- 
nisti’atiou dm^ante mtnore letate^ but the intestate’s chil¬ 
dren, being muiois, had a joint interest in the tenn, it 
lias been deciderl tiiat adiTtimstration must be taken out 
to procure a settlement. 

(s) Rex V. Wi^worthy, Burr. S.C. mnitarattoit having been taken out, 
109. See also Ret v. Cold Ashton, after the'or<htr of removal, the les- 
Burr. S. C. 444. «n*d, 7*. (4)- R «« , 4 ons could not have quashed the 01- 
said to have been holden, that the next der, though administration bad been 
of kin must vest his right to a tetrm, ' afterwards ta^en out, SPor they could 
by taking ot# admiaistration to the n^t .quash a good order of removal by 
affairs of the intestate. South Syd«n> a matter which happened ex post facto, 
ham V. Lamerton, Cas. Sett; dt Rem. * 3 . P^.per. JUwd Etlenboruugh, C. J. 
10.3. SeetheopiniooofLotdRienyon, Rex v. HOrsley, 8 East, 41 r* Slid in 
C.,J., Rex,®. Offthurch, jTerm Rdp. Rex <1/. Nortk Curry, where the 'wi- 
But the case.wettt off upon an> dow,'entitled to adniinist^ation, sold 
other point. See the other reports of th6' term, pending an appeal against an 
the caie, x Str.,57. order for her remoi^al^ and afterwards 

^588. t Sess. Cas. r&a. Nd.tty.'’ See look out lettets of administration, she 
Rex V. Horlley. 8 East, 4x1; was held not to acquire a settlement, 

\z) Rex w. Widworthy, ante, (i), although the term in the premises was 
tnih the'rases yhere dted.- Page, J. onfexpired. See post. 85.(4), and see 
put this case on the ground, that ad. Rex w. Hwaley, ppit, 86. (x). 

A cot- 
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Of the Estate neetiSietty to confer aBet^t^ient, 

A cottagfc and garden, of the ycan^y rolue of tiventy 
shillings, was in consideration of 14!. 148. demised 
S. W. the pauper’s hnSband, flu: uinety-nine years, de¬ 
terminable upon three lives, at twd' shillings renjt. He 
died intestate, leaving liis widow and four infant children 
miiwivors. She resided above six month*', and then sold 
the premises. Between two and th ree monihsaitcr which, 
she took out administration to the elfocts of her husband. 
JLord Manslield—“ In the§e cases we should avoid nicety 
of distinction. lHiis: is not materially difFercnt from the 
case of AVklwortlny (i). As the children were entitled 
to two-thirds, the widow is ntot properly, and in tlie sen'>e 
of the cases, the sole next of kin.” Ashhurst J.—“ At 
most, more has not been said by the court, even in the 
case of onif* solely entitled in every sense, than that such 
C.ISC wonhl deserve'Consideration."’ {2) 

But a sole nc^st of kin has such an equitable interest in 
an inteitale’s leasehold property* as will confer a se+tle- 
nie-.t before administralion granted. 

W. }\ died intestate, posw^sed of a leasehold luiuse in 
11. ol' 40s. per annum^ leaving a widow and the pauper, 
his only child by a tbmicr wife. The widow died a 
month ailerwards, and the paujicr,* who had occupied 
the house by her father’s permission, continued to reside 
in it until the death of her mother-in-law. She then left 
the house, and let it to a tenant, who occupied it for Uiree 
years, and paid her rent, the pauper still residing with 
her familv in H. The court having takcu time to con- 
sitlcr, li(*ld, that she being, after thf death of her mother- 
in-law, the sole next of kin, and thereby cxdusiTCly eii 

th 

(l) Ante, n, (1). 365, S. P. But lee the cj’irnfm of 

(l) Rex >0. North Curry, Cald, Lmd Kenyon,C-J Rex v.Otfchurch, 
137. Rex Chew Magna, Cald. 3 Term Rep, 114 ante, {>4(1) 

e 3 titled 
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Of Bettlement 

** \ 

dil6d ro tls^: ft)&tftmi8tr|£don K»f her p«?^<»cKSftl estate, 

g''in<^ a aettiem^t; by raiding, aftdr the \vidoyip**» deslb, 

Hi tbt wbei'e Ibo intt 4.itt'V|ea«iehoUt propoiftyJay- 

V(ft it ai any dme after feW became 

$«>Ic neK;t df to clothe her&olf’jtSxcWivfely Wth the 
< haj'acter at»d legal right of admiiiifctration. Tltjs ex- 
clufS^e right (o ac(|uirc a legal title to the property, 
coiSpJed %ith the fltdbijti' eujouneni in the mean-time 
tbtv>ugl» the oeeupatlon ,a tenant, gives so much 
fohnir <.»f right to mide'^ere die properlj is •^limited, 
'<^Uuait being remonjd^ to txempt mch residence 
iVom boing rojw(f,cri d ais a^v.igrant intrusion into a pa¬ 
rish hi which the ijarty hiift notJuag of fns 'sufbiti the 
pui V Jtw iuid t opt' of the poor Jau s. (i) 

f 

t Tliepanpir was rnthlod to the equity of icd*‘iTtpuan 

ot -in-end bouses tniJitg'jgwi by hts father, oi which the 
i-UxMi m «u>ilgAgie had n^ovou'd pos?ession iiJ an ejeUment 
i^* '*^>* ^ biougiit agaimt the pauper, fit' aftenvauh obtained 
o ti ^t inhabit one of the houses which was uiitcnantcdj 

i .1 f mt> f< I thi^impo e qf avrtimikin^ wme rfpuit which >ic pro* 
to do upon the t*stiiU\ with an intention to <>011 the 

ir 1 s t * 

-o Utc- »> ji*d pay od the moirgage. He resided three months, 
.old d*d notlung, eiiher tOtnnrdif the repairs, oi the silo. 
4ieg.‘»md no seitkuieni. for he had neither jtLs tn te nor 
6tl rem. {^} 


A fortv. ft 
r > tJl MOi 

to »?i{ y 
nii't F, jrd 

ro ]>.y wi H 
0 , 

S two 
worteages; 


The panp^r lieiog posf.tbs»ed of two fteehald estdte<f, 
convey fd iliaa to trusU'es to beKildr and ih#' niouey a us¬ 
ing fioni the wii#* to be applied, fnstm disrliarge of iwo 
mt^rtgagcfi on the premihCh, ne\t lo his oibcr credito^^ 
rateoblj', and the surplus 2/ to him, hi« executois. 


(i) Km «. HoJ’df'y,«r-* 9 ij 405 Rep "'ji:, ■> al>oR«x v Houghton* 

Ktt V. Cithwmg 3 ‘Itrm lu-fiptHtg, 1 ta 1,447. 


nlmi- 



Of the io mfn HA^npuna.. 




\ V 


♦ 

?j^tnIiii 5 tmfo|^» and Attcrwardii ^ gut ^ 

5iui^ vf uii»? t>f tl«' !K>ua4')s, Ills 'Wifi' lakiag tlie kt y kom a ^ ‘ 

P'^rfeon i*ni|))riv*d to cU‘au it. but without ftrul against the ■’ > < 
tru«*ro'‘'y coii^iit. I'he case turtht^r ibuuil^ that the v.ilue l.y L a 
of the house was l(*as tlian the tunomit of iji^o ihwtgag<’» 

HI U 'Hie pauper gfuned no K*ttiena m bv this ro- ttip 11 <7 

sidciicc, Hir be hatl no inttu’est in the ejtalc. ‘* 1 K**^%dde m « ” 
aw imwitdiate oonveyiUK'e to trnsteca, juof a mortgage, to <i<‘nc<' 

H*n ami jiuy off two ntot*tgage% md o|her debts; and 
when tht'. ooine'vanre 'was ftiode^ it was doiditfai whether 
there would h} any surplus. The deed sap, that.lie 
shall have the .su^’plws, f tmy .* he had tmJy a chance oi 
a residue, and liad not a right to continue a moment iu 
possession.” (I). 


Neilhol* tlors it make any diftercnce that thepau|»er ih 
snIG'T.'d to rcinahi iu possc^-sion by tht‘ ini'-toc, if his in** 
tCiCfet lie .dtogt du-r centingout and mictutain. 

« 

lln'pmipir purchased a leasehold tencTneiit for niueiy’* A pjr 
nine yi.iv'., d('ttrininahie upon throe live'*, fpr Ws thim 
30I. f Je aftiTWacdsi in eon-adcration of lol, advanewl i'^ n. >'* tl 
by W. D. and Ibi other valuable considerations, convey* d V' 
the wliolc interest in trust to IX to let the preipi'-t*'?, and 
Old of th<* rants and ]»rofits t** repay himself iht* lol., and " 

then to apply the rents .aid profits to th(> separate use of * 
the pauper’s with during lier iifej afterward® lo the pan- U» « ftf if” 
per’s o.vn use forlite, if he surrifed her; and .itterwunK ^V‘* ' ' 
among (heir children. Tllie IriisU'c suliered lite paupci <""* » 
lo rt'sidc in the house above fod^ days, autil becocpdng • t ^; 
cborgeable, h© was removed. It wai» argueih isf, that ' 

ti , , i)LJ-nuOieo, 

.ntiurngh the pauper could not -gam a s.-tticmeut in 1 JI ’ S . it f s 110 

own right, his pm chase being laider :^cl., 5 cl he took * 

new estate in the premise?! by act of law, by ^juv* ^'icnnesi 

.u itce. 


(1) R**! V, i't, MitliaoVs featr, Houf <J*p. ant#, 41 (s' wmctuWy 



(}f^S^Ukmml ini 

w 

ot V hjch ho acqujJTod a ^ottJeroooi, oitlier asT a xjBxtxig^giiiii 
Hi posijcsidoflj or by virtuo i)i‘ hi> wifo’b equitable interests 
But lull otherwise, for this was not a foidjeiiico as mort¬ 
gagor. Hem^naa ho mortgiigo. but a^i. absolute fonvey- 
anco in diachi^ge of a debt, which mtt cpfisfff^ Woiilcicver 
b« paid; audifpaidf would only rais© Uietrust 
rsute.^ It jft'as th<*r©jk>re such ti doubtful cimtiiigcmt iu- 
iorcst, as ooHlcrruI no soMlcnu’iil by tj»c residence.(i) 

And it is noi only necessary tint the interest should be 
certain; but it inusl likcfw'ac be ve&ted in pos-^esRioju An 
cbiote in nniianuior or reversion tlot*s not contbr a s^'tlle- 
juent any more titan one lu eonUngency or cvpectatioa j 
for the paify ha*' nothing or^ld** own to hupt'rintcndj whudi 
is the reason vvhy he is ipudc!^*d irremoNo»ib’o. 


' * t 4 U‘ 
n I 
X ■* Ml 
r » 1* 


K. ;i«i»- 3 

ii Cv 

W B r>. 

<? r "!» -t 

1 t 11* 

2 1C 
i i i 

l;' » Hi' 

H If s 

1 . 


O. ^l. beinn sei-od of a coU.iao in fee b\ mdenlun* of 

€. / w Sr 

lea^* and relea o, in consideration of jdh then ui luen- 
tioiitd, to lx* paid, gtanted und convey e<l the coltag< 
in ftr lo the paa}»ei\ Ins son-in-iaw. The least* contained 
thi following proviso: IVovided, that it sliuU and may 

bp lawinl foi the said < h M. U> Utc, inhabit, dntll itj» 

* 

at'd ma/a,', tiK s'ud cottage or ^mement. withtlie appur- 
teaance., as he herefofbr*' hath done, and JioV^ dots, for 
■>*»<! *h»ing (ht term Cfl'lns natural life, jftec.” The pnu- 
j. ej* and hi" wifr lesidul v. ith G, M. for three monlhs, 
until they weir ivmovexh Tr vva. held, that tJie woid 
fraqn} usrtl in the tonveynnee. shewed* that it was the 
iiifentiori lori'^i ivo :i life estate'to G. M., hnd not nii rely 
a hbeiry mhahii the < ottogedunng his The pau* 
pel therefore had only e^iatc* in remainder, which was 
not icomc uito pt>sses&ion at the time of the itmoval, and 
comexpieutb ho had not that whn h wa^ nm s^Hiy to ton* 
fer on hhn a settlr'Uioiit, naimdy a yXi sent ijitetest.( 2 ) 


(i Rs}« *A Tdii'fui L..iiiPciston, (’) * »<- K^iiagioti, 4 1 cis'i 

'll. 4if;^a HI. ^ KaU ; n4 P'l' *ii' 

*‘f*■ F "TC *1,, a» r# ? i '1 


But 



the E^6[t$ijiece9$a)iy i 6 vortfer <i B-iftt ' le ./, 

Btttifvcslml in p<«»>efe<?ion, it is }mTn»1H^nal whether p^.t- 
the i)titer<‘st is def^^asiWe by a con^iitionu Unas, a itiori- 
gagf^ip in pcssc»j^ion inay gain a aottit'ftjont, allhongli b<? ft- loi 
bolils the estate ^subject to mlennjntionu, u]pofl payment of 
the Slim lent(x) 


It is sufijtwnt liltcwise if the interest continues during fuP i<* t if 
a regaidence of Ibity <lays* 3ie7o d”” 

<■ frvi ti 


Oil the i-itl* November.^ tito panper resided in « » 
Dhikcintrc a fmjhoid esfcitc Httoated there descendeil tu a < * i To 
hm wife and her two sisters, frotn their gj aiidlalher, c.s t 'v^ 
t o-partners, Ontbe t4th Decemb^'r Ibllowing, thepatipcr i - ’ r,i 
cntercKi into an agreement in writing to sell his wifo's 
slure to the lni‘t> nul of one of hi- sl-iers; but the eds vi 

wtie not oxecuttd irmiJ the end of I ebrnary, or tk*gni- 
iiing of Muicfi tbJh)Wing, ^ f lo g'dned a seltlenient le- 
Mdence inlhepniish duiing that lime, in a coltsg M-^hith 
he rented. h'<»r tlu contract by whieii lie b<Mincl h?ia~ 
scJfto sell vs as exeentory, unsl the conveyance* was not 
rxi'cutcd until long aXlor the tbrtydays eeieoxpiwl, till 
when, theUlU* rvnuiioed in the pauper.' j) 


And if ihe estate i- \ ‘st<*dn the pr‘*?ni&es need not be in Pp*” <-'* 
the owners actual occupation, \r.?usl 

^ i-'t tu ion. 

As where an infant of dit' «‘ixytars and a hill ti ii 

became seised in fee of a freehold estate, and resided in *”* 

the parish with Ins graudmothdr, it was held that he 
tould not bo lemoved.) 3) 

A ]ianper was endtletl tn three copyhold and ^ freehold k s.t’» k** 
liouve, as heir at law to his cousin. Th‘ agreed to let tin , 
iioeliold hoxt&e, which was in JSedgdield parish, to W. 'it *««•»*'' »*» 

(i) Ante,71- 147. aStr.jiij*. tiairfeton 

(4) Ri*!f tr, Duistonr, t I ajt. 496 Le Spring, x lU^t, a4'’. ^e<• aUoKex 
Sec i»u , 6i. V, X>or*t<»ne, at 1“, f z) S.P. 

(^) Rex -S'. HdilleW, Burr, S. C. 

3I, 
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’ > f. t) 3 I. per tseii*am^ tfeo pm^r andei*taking t^ sinli? 4 ctlkr, 

»t m m make soinip W, u-cccwdingiy <iift;erodi outd ot'- 

*■' * tupird the preTnist?< as a hou^e, A«d the pauiper 

t roasfcitk aftti ^uch po^scswaoii by went to S. tor the feok pm- 
‘ ot ainkii:^ the ccUar, anil making the repatrfl agreed 

vpon, dmiiilg tJie ^ho|c ot which tune he redded m 
a lodgci in house. II< wass hdd to gain a 
mtnt upon the piuJtd|di^ Itiat lesid^uee m the parish in 
which the party has a fip(#ehold estate ronlejs a settlo 
ment, whether he re$kh?ii on the < state or not, or whether 
or not he is in the oocrmpatitui that of Foi a man, 
though nut hi the oceopai^n ot his own ctitute^ may haie 
many rcasr»ns foi wishing to hv^ in the neighUiuihooit ot il, 
ind is entnJed to t!»e puvilii^e ot mp rmteiuhng it.(i> 

The l.n*- it thosflnK wht^tt the land hot I Uustmij a lease- 
hohl Jilt i jest m the ^ ituih.es. 

A pau)jc? biuuj r orthd to aha^thoid hou»e, is her 
1 sot' riiM of km. dtiiiistd ft it a t<mm, who p t.d 
* ; .iru, MieJt«'uh J t jsi ^ht join the'•amt uoj h w.th 
ht) .uul was held to havt thtubv actfjuncd a «.t- 

fjt (z) 

” ® \ a moitgigoi 'ind rnoitgagie, it is ihc 

!ir r pri'v who IS hi possc<-siun that gams the s«tthuenl, 
^ ^ lausi it is the ijcsnossjon which deudes »s lietween them 

i ) I,)ht ro i ’le o« iipation or poi HfUicy of the piotMs.{3) 

‘ Is tvk* nnnmUue’ whither the paih In ahene 

y , I ‘ hcial will list jn ihi ; a lacic lriis(et aiijuue a 

" j^etlkmenf, for nob»>dy can lake the csiatt hoiu him, and 

Tv* t J't’ 

It IS huficiciit that 1 m? Jc'skle in the parihh toit^ da)*', and 
be reu.med nofis h (4; 

Hew UoujriM m 1 r**” 3 » (*) A ’ i u»^^, J Hr- / <5 >»•, 

t r .'^147 ^ Tuiu ] 5i9y ^n♦p 'Ip 0 

<i Reji v j 6 •. ' 40J Pi Ir B iv J Rex t 

. \ tuU»7^ JO 111,491 


\ non 



Of the BMe M Seftlemepi, 

Upon the same piineipk a i» sorage ac- AUo 1 ftiu 

quires a settl^ent, and also a subsequent husband m her 
right.(j) 

It h&e been likmidse hdd that an attainted felon, dis^ au i '^ii 
charged by an'order of the secretary of state imder tlie 
sign manual, which directetl his nanje to l>e hisorfcd in 
the next general pardon, having #erwafds piadiascd 
a copyhold lor more than 30I. to'Wldch he was admitted 
upon surrender formally mWlOA ftnd whereon ho resadod 
and ruuved the issues andpCtSsBts ^r more than nine 
)oais without imp»^aebm«tjt of his title, thereby acquired 
a settlement, winch he comrmmicated to the unemanci- 
pated part <»f his lamily* (2) 

As to Oh* number aud of the tenants, it Nt 

form** iK> consul(‘ratu*u in tlioquosOon of bctilement; they 
may b<* tenaiuis in ctv-parenmiy, joinWeiianii, or tenants 
in common. A tenant in common, of an e${au* of luhe- *** 
rnanee, may acquite a settlement ('?); us a]s,o one of 
three co-parccncrs by residence in the parish^); and m 
their interest is t‘qual, It swms they may all gam "Cttlt- 
rnents ■j'. One of four t ventors wai* sjcitkd by resi- 
dcni e in tlie parish wik're the pminsrs w^re siuM/ed, out 
of which their intcicst aociucd. ho also the uwmr or a 
Icasi'hokl interest acquirtH,! a settlement, although the 
grantor reserved u s)e<q>ingq)laop^6), or although the 
graute** ikinised oil the premises to another, eveepung a 
fouUh part. (7) 


(1) Rvih . OiUv>i i3 12m,49i, 
R'jk v HJdilfeubim i;£isi> 
46 j, utU ie« Uie vihu at laogrh, po«t. 
mu 

(^1 Hex n. St.Nyott’i, Burr. S.C. 

13 ». 


(4) Hex V jDo»<'{-hi’, 11 vt, 

It) fc«e Hex't.Dc'f roioj’io*, ^4 
^ 6 ) Rn,^.\Urvt»t}d^gMif ' fA 
Rexif Uttineter, rwr i 'v 
( 7 ) Mwtslcy«" .Orandb >jo •*. 1 me, 
6 jr.( 3 > 


Neither * 
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QjT Settlement Purekasff 

Neither does it make any difFercnce, if there is iso 
fraud, that the pi|uper receives reUcf from another parisis, 
during his residency, (i) 


-..^SJCT. II. 

Qf Seftlement h^ F^t^a^e under 9 Geo. I, c. 7. 


Tnfe 9 Geo. I. c. 7. ;is ,confined to cases of estates ac- 
«|tiircfl bj purchase, for winch a consideration, amounting 
to 30I., must be bonapie^^ (2)1 If does not enable per¬ 
sons to acquire a scttleiai^b;:, but prohibits them from 
gaining one by oii estates purchased undesr certain circiim' 
stance^. This statute may be considered undt.r three 
heads, ist, To wiiat estates it extends. 2<l, Htm the 
value or consideration is to, be compuf ed. 3d, What 
amounts to a bond Jidc payrnenl of the consideration. 


I St, It has been already shewn, that the act extends 
only to cases where the party acquires an estate or 
interest in lauds or tenements for a pecuniary con¬ 
sideration. (3) 


The , nature and quality of the estate is of no significa¬ 
tion. It may be freehold, copyhold,' or leasehold. 'JTie 
consideration is usually paid at the time when the interest 
is acquired; but it may be made in the shape of an an¬ 
nual rcservatien, the judges seeming inclined to consider 
such case vritlun the statute, ^ at loaiit for the purpose of 
excluding the par^ from a settlement. 

(1) Awe «. ,Uftoa, 3 Tcrnj’ltepi- (a) See th* words 'of sett, v, 
251. . , snie, 63. 

(■?} Ante, 63. 


W.B. 



n 


under 9 Geo. L c. 7 . 


W. B. was certificated in the parish of Havcnt. On Grant by 
20th Oaober 1748, J. M. lord of tlje in^or of H. 
granted by copy of court-roll “ to B. and his heirsj 
one parcel of tlie waste ground, called the Gravel-pit, 
parcel of the manor, and within the parish of H/* then 
of the value of thirty or forty shillings. W. B. by virtue worth .100!.; 
of the grant entered on the premises, (which did not *hase Within 
appear to have been previously" granted by copy of court act, and 

roll,) built a house, and mortgaged the premises for tool seuiement. 
T)ie mortgagee sold the pr<^^ ifi i7<53'; and on the 
death of W. B., his heir at law sold 4 he equity of 
redemption to the purchaser. ' It appeared, by the evi¬ 
dence of the steward of the m^or, that M. the lord was 
in the habit of making grants of stfth parcels of ihe waste, 
but never without a pecuniary consideration. No evi¬ 
dence was given, whether any pecuniary‘consideration 
was given for this grant, but it appeared, by a copy of 
the court-roll, read by consent in the court of king’s 
bench, that W. B. was admitted in the year 1748,. on the 
lord’s grant, to one parcel of land, called the Gravel 
l,,ancl,and in ihe copy of his admission were these words— 
fine one shilling, heriot one shilling, quit-rent one 
shilling;” and in the margin of all the copies was 
inserted, “ fine one shilling.” The court decided, that 
it was a purchase withm the statute, and that^ W. B. 
acquired no settlement. Per Ashhurst, J. — A pur^ 
chase is the acquisition of something for an equivalerir,. 

It is a guid. pro quo. If there be a valuable considera¬ 
tion, it is a purchase in the legal sense, and it makes no 
difierence whether it come in the form of a present 
payment, or in any other way. Here there appears 
to be a quid pro quo.^ from the state^ of the case, and 
from the entries in the lord’s court, which have be< 3 r» 
read; for there w'as a fine upon admission, and there 
was a valuable reservation of a heriot and rent; and that 
i« a sufficient foundation for a purchase; and there 

having 
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Girant of a 
nevr lease, 
on jtaytncnr 
tof two 
Sulaeas, 


The act re- 
quirea 30I. 
to be paid; 
rhe value of 
CiUte im¬ 
material. 
Gives no 
settkineiit 
if made of 
more value 
by subse- 
:|uent im¬ 
provements. 
Otherwise 
where he' 
;mpreves, 
sells, and 
then re¬ 
purchases. 


having been nedlisideration^ it cannot be c^eda Voitm- 

tarj'gift.” (i)#'v ‘ , # ' ' . 

- « 

So, where the dean and chapter had granted a lease for 
Iive.s to ^ pauperis grandfather, and dfter the esipiration 
of the lea^^e dean and chapter, on the patjpef s appK« 
cation, on by him ^ of tmo guineas^ 

granted a ne^ bf fe premises in (Question at a new 
rent of is. to his heirs and aligns, 

for three lives, Lioi^jp^^rpugh, C. J. observed, that 
“ there would be deciding that this was a 

purchase under 30I. Wiliundhe statute.” (2) 

I 

2. The act makes tlfe'^•iierion of the settlment 30!. 
bana Juk paid, without>^^^<^ to the real value of the 
int^est “ It takes theMhe of the purchase from the" 
purchase-money actually paid.” therefore, an estate 
is purchased for less than 30!., and the purchaser renders 
it of greater value by subsequent improvements, he does 
not acquire a settlement (3). But if the original consi¬ 
deration be less than 30I,, aiid the purchaser improve the 
premises, and afterwards sell them, and then repurchase 
them for more than 30L, it will confer a settlement, and 
avoid a certiftcate. (4) ' ' , 

The pauper had a leaseboild of 5I. per annum value, for 
the term of fifty years, for which he paid only sixpence 
reserved rent, and lived on it tw^ty-five years, and then 


(k) Rpx 1/, \yarBlmgton, l Term Re* v. Benjoe, 3 Bott, jtj. n. a, is 
- Rep. a^i. '' . contra. 

(a) Re* Martiey, 5 East, 4a (4) Rex v. Stansfield, Burr. S, 
But see the case cf a surrender of an' ftoj. But the cate Is not preci^ly 
dd lease, Snid subsequent grant, Re* in point, because the lessor granted 
, «r, O^srjtalw, Launceston, Cald. 209. a fwjsh lease to tKe as sign edj‘previous 

aater6S;.i^) to his re-assignment to the original 

(3) Re'k V, Uuncburd>j Burr- $» C. lestee. The ctrcumstatrcei however, 
^53, * Black Rep. 396 —598. But seems of little importance. 

sold 
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9 Geo. I. c. 7 . 


sold tlie remainder of his term; it was considered as a 
clear case, that he was settled in the parish where his 
estate lay. (i) 


But it is sufficient^ if a consideration of 30I. is paid hy 
the purcha^r, without reference to the subsequent distri¬ 
bution of the purchase-money. A copyhold tenement, 
the price of which, with the hne^ and lees- paid to the 
court, amounted to 30I,, giv^^^ia, sisttleipent (2). And al¬ 
though the deed of conv^aheef^xp^^s die consideration 
to be less than 30I., jmitoI eVid«Ji<^is admissible to prove 
more was actually paid. ' 

3. The consideration of 3pV^u1»t bi? bond fide paid to 
the vendt>r? but if he rec(dves„'i^,inifch, it is immaterial 
whether the purchaser pay it ot|t'of his own funds,, or 
borrow it on credit (4), or whether the consideration is a 
debt due to him from the vendor {5), or though part of 
the money is given to him, if done without fraud (d), it 
is sulficieut to satisfy tite words of the statute. 

J. S. mortgaged, to the pauper, foi’ 15!, widx interest, 

a leasehold interest, determinable on lives, which cost 40I. 

d. S. died intestate, not having paid the money, and 

owing tliirty shillings interest thereupon. He was also 
< 


(i) R«x St. Mary, Wliitechitpel, 
Burr. S. (p. 55. But nothing more 
appeanc in ihe Cdse tlian titc pauptir 
had a leasehold Interest. The nicule 
of acquiring it, whether by purchase, 
or f.pet.'ition of law, is not set out. ft 
also appears, that the pauper was pos¬ 
sessed of this lease j^irior to 9 Geo. 1 . 
c- 7 - ' ' 

(a) 3 )i;-Paul’s, Warden i», Kewp- 
ton, Fol. 138,' 

(3) Rea. w, SGam«jonden,.3 Term 
Rep. 37 j. ' ■ V 


(4) Per Lord Kenyon, C. J. Re* v, 
Chailley, 6 Term Rep. 755. post, 
97. (s),cites Rex K. Tedford, .post. 
96. 

(5) V. Stockland, Burr. S. C. 

169. , 

(6) St. Paul's, Walden <0, Kemp- 
ton, ante, (a\ There 403. were faid 
by the officers of tho parish in wKsch 
the puroliaiter was settled, but the ses" 
sions did not find it to be dons frau¬ 
dulently. . 


30I,, in¬ 
cluding fees, 
was paid for 
a copyhold, 
and gave si 
settlement. 
Parol evi¬ 
dence re¬ 
ceived of the 
considerii- 
tion. 


Purchaser 
may borrow 
the money, 
&c. 


mori - 

gjges I 

tto 

B. for 151., 
and dies in¬ 
testate. ow- 


indebted - 



in-B <Uo indcbf^ to by bond and i^m|»le cont^t 

ow dnrVs^ ]^per agi^withd^tt widow, that 

mtton, il she woidd raoojUuao odministraido!!, she ah&tdd h#ve 
ott rte\rt jbusbaii 5#8 Mhich wtte a^ttdsed »t aos. 

mise« He 7 'hi« dj^ accordmidy, he tooh out kttm cf 

ti^ent, 1 > to S, aa ms pxmctpai eromtor, aond 

»*cOTJdf.v ®'***^^^ |*reiiii>»e% ithi<di ‘#6^c dien ti^ipralBed 

tion < t more at aj;l. Ha was 'jjiKj^fVariis odbred 3*0!. Ibi* them, and 
t*woj<'t dw^tdiere The court ^tste uuammotis, 

that he bad ga»|M$d 3 ]he consideration he 

has jtaid, I0ia66e4s ^ o^ 3ol» and he le- 

mainodupon the forty dap. (l) 

f ' * 

O. parch*. G. contracted for a httm^ and curtilage for ^ipl. which 
! «d convoyed to him, and ac< ordmgly, O, paid 

maud *”'4 remaining 90L b> G.’s 

month afttr urdcT. A month aftff'mrdK G. moitgaged the premises 
Sin^mort ^ * thousand year% under a proviso, to be v oid, 

eage for tiic on payment of the money in a year. G. coiitinucd m 
JpjJhaJe* possession four yearsi when B, entered, by virtue oi 
S>y C which the mortgage, and a rdcase of the equity of redemp- 
tt^nent.*^" ^ CasowiHhin the act, soav to prevent 

G.^s settlement; “for a ccniwjdcration of 39I. was bond 
Jide paid to the vendor, and it would be pretty hard to 
say that the justices had a power upon this act to in- 
qoire, whether the purchiteer borrowed the money, or 
not.’* {%\ * 

A por- The pauper agreed to purchase of R. H. a copyhold 
fo» niea^uagc in Chadley, wliicli R. H, had before mortgaged 
^ swjt're the sum of f 9I. and to pay for the interest 
j 3 v» he €>f K. H. therein toL In purSimncc of tins agreement, 
t? stnfjfendcrecl the premise^^^th 

payiteflj Ifoyttpubcr 1786, to him, hbbjcct to t}ie Conditional sntvi 

(t^ mw * Stockland, JBuri S^C. *fhe Justice* at scsiion* heS Snindit 

haudukut But the cupn of K. B, 
ta) ®** ViTedford Burr S.C. 57' werecleaiJy of a contirarjr opiniohf 

render 
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Undp' 9 Geo, I. c, 7* , 

render wjjich had been made to C. to ^urc the 50I. In 
May 1790, the pai^er borrowed 50I. of J. H. on the se¬ 
curity of the copyhold, in order to pay ojff C., whicli he 
did accordin^y, and the conditional surrender to C. was 
discharged the 8th of May. On the same day he made^ 
conditional surrender to J. H-. to secure the 50I., and on 
4th November 1795, sold the estate for 8 qL Lord Ken¬ 
yon, C. J.—“ I am not able, to distinguish this case from 
Rex Tedford (i It has been argued, that this was 
only an assignment of the original mortgage from the 
to the second mortgagee, and tliat the mortgage interest 
never was in tlie pauper; and to be sure, if that interest 
never was in die pauper, it would' be difficult to say that 
it conferred a fiettlement upon him. Then it is said, that 
though the mortgage interest did pass through the pauper, 
it was merely the mode of transferring a copyhold interest 
from one perison to anothei', and that this interest did not 
ve^t in the pauper. But the latter the proposition 
is not true; the estate did not pass hnhiediately from the 
first to the second mortgage: tlicre was an intervah 
though a short one, in which the estate was vested in 
the pauper, and he conveyed it to .die second mortgagee. 
An attempt, however, was niade to di^inguish this case 
from Rexr. Tedtbrd, by saying that there the legal estate 
was in the pauper for a longer period tlian indie present 
case; but that cannot furnish any real ground of distitic- 
lion. If this, had been a freehold estate, every judgment 
signed against the pauper, and properly docketed, would 
have attached on this estate.’^ (2) 

But, although it is immaterial whether the purchaser 
bormw die money or not, yet the sum of 30I. must not 
only be actually paid, but must also be handjlde paid by 
lum. 

(i) Ante,96. (a), 


.'uid than' 
suj rende}"^, 
tli'j preni!','** 
to fcacura f he 
money If*!!* 
by B., Jmd ■ 
afterv/jiriU 
.td!s the 
estate for 
8 ol The 
{turrhsss is 
not within" 
the«act. 


The ftii*- 
chata money 
be Sion » 
tide paid. • 


toL. n. 


(i) Rex V, ebaUUy,® Term Rep. 7J5. 
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Of Settlement by Purc)me. 


A. pui- 
chascs for 
39l- I?*- 
6d. pre¬ 
mises mort¬ 
gaged to E. 
for 5;!.; he 
pays 71.17s. 
6d., and two 
years’ in¬ 
terest 10 B., 
and in two 
years de» 
livers up 


The pauper W. contracted with 1 . for the purchase of 
a copyhold tenement, which had been previously mort¬ 
gaged to B. for 32I. with inicrest, and which was then 
unpaid. Tlie contract was, that W. should pay thirty- 
nine pounds seventeen shillings and sixpence for the tene¬ 
ment, which was to include the thirty-two pounds due to 
the mortgagee. He palti seven pounds seventeen shillingfi 
and sixpence in pursuance of the contract, and w^as duly 
admitted to tlie premises on the surremlcr of I. subject to 


mortgage surrender to'B. He entered, and con- 
paying the tinued ill possession four years, during which time he 
tixb years’ interest to B. He then delivered up the 

purchase for possession to B. never having paid the mortgage money. 
otherwistV The court were of opinion, that this was only a purchase 


he had given for 7I. 17s. 6d. as he purchased oniy the interest ot the 

a per- ' ' , . ^ . 

sonaisecii- mortgagor, subject to the mortgage. 1 he estate bemg 
afterwards ii^o^tgaged for 3 2I. if the mortgagee got into possession, 
mortgaged, he might have gained a settlement upon it; if so, he was 
a purchaser for 32I., and the pauper only purchased, 


subject to the charge. If the pauper, previous to the 
contract for the purchase, had given the mortgagee a 
personal security for the mortgage money, then he 
would in fact have bought an estate for 30I., though pan 
of the purchase money w^ould have been borrowed on 


mortgage; then the words of the statute would have 
been satisfied, and the pauper would have gained 2 
settlement, (i) 


SECT. III. 

Of the Residence. 


Criterion of No onc can be removed from the place in which their 
settlement, jg Situated Within the first 40 days of residence. 


(1) Per Ashhurst, J. Kei v. Mattingley, Grose, 3 , assent, a Term Rep. it. 

Bat 
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Residence on the Estate. 

But if he quits it voluntarily, and becomes indigent, he 
cannot be removed thither unless he has resided 40 days- 
The mere circumstance of being irremovable trom a 
place is not a conclu’ve criterion of a settlement there. 

Ill many situations beside that already stated persons 
cannot be removed, jilthough they have not acquired 
settlements. Tlie true criterion of settlement in any 
district maintaining its own poor is, whether the parly 
be removable thither on the ground ob requiring paro¬ 
chial relief. 

This depends, in ali cases of acquired settlements, 
that is, vviicre I’csidence is necessary, “ upon the statute 
“ of 13 & 14 Car. II. c. 12* which directs the sending 
a pauper to the place where he was last legally settled 
for the space of 40 days.” (l) 

Ill order therefore to acquire a settlement by estate, 4ud.iys’re. 
the pally must reside 40 days in the parish in w'hich his 
estate lies, and while his interest continues. 

Residence for twenty-eight days has been held insuf- Ro.iJence 
licient. (2) 

But the days need not be continued; it is enough if Need not be 
lie reside 40 in the whole. A pauper who was seised of 
All estate of freehold and inheritance, in common with 


(i) Per nee, C. J. Rex -v, St. 
Nyott’s, JJurr. S. 0,132. The sn- 
tute 13 & 14 Car, II. c. 12- does not 
expressly mention lesidence as owner 
of ail estate. This species of scttle- 
incRt must tlierefoie cither depend 
upon being an exception to the inodes 
of acquiring settlements specified in the 
act, or upon applying the term “ So- 
journe*'*' to persons luwfnlly inhsbtr- 


ing a privish and who cannot be re- 
moived from it. 

(2) Rex -X. West ShefTord, Burr. 
S. C. 307, See also Wookey r. Hi.2~ 
ten Blewet. An older rstneving s 
person to an estate which had de¬ 
scended to him, but where ho had jic'*- 
rcsided, was quashed, i Scr. 476. 
See ante, 5 j etseq. 


H ^ 


his 



too 


Of Residence on the Estate* 

his mother and sisters, and lodged sometimes on his own 
estate, and sometimes in other places in the parish crfF 
and on for three years, but never for the space of 40 
days in the parish at any one time, thereby gained e 
settlement, (i) 

Residence And it makes no difference whether he reside on his 

on the esute , . , 

umecessaty. own estate, or at another persons, or m an ale¬ 
house. (2) 

But the residbnfee must be while the estate continues 
vested in the person claiming a settlement. A pauper 
being entitled to administration of an intestate’s effects, 
as one of his next of kin, resided for three years in a 
leasehold house which belong^ to the intestate, but took 
out administration only eighteen days before her re¬ 
moval. lord EUenboroiigh, C. J. in delivering the 
court’s opinion, observed, that the pauper <muld not 
gain a settlement by taking out administration at that 
, time. The grant of letters of administration may have 
the effect of vesting the leasehold property in the ad¬ 
ministratrix, by relation from the intestate’s death, so as 
to enable her to bring actions for aU matters affecting the, 
intestate’s property, and to make her liable to account 
f jr the rents and profits fi'om Uiat time, yet such re¬ 
lation cannot operate to the impossible extent of render¬ 
ing her not removable at a time past, when, as far as 
the letter's of administration were con<ierned, she was 
removable for the want of them. (3) 


(i) Rex«. Si.Nyoct's,Burr. S. C. sole next of kin, end gained a settle. 
132, Rcx.:;.Sowton,Burr. S.C. 125. ment. See ante, 86. (i). But the 
(%) Supra, (i), and also Rex ti. judgment as to this point went on the 
Dorstone, ante, 89.(2). Rex v. supposition that administration was ne. 
Horsley, infra, (3). ccssary to entitle a sole neat of kin to 

(3) Rex V. Horsley, 8 East, 410. a settlement. 

In this case the pauper y/M entitled as 


12 


It 
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Of the Proofs necessary to estdhlish^ 8^x, 

It appears from the foregoing decisions, that the inha¬ 
bitancy rfeiiuircd, depends upon the same principles which 
govern it in other kinds of settlement, and may perhaps 
be safely considered as regulated by such determinations 
as have taken place respecting them. 


SECT. IV. . 

Of the Proofs neccssaiy to establisk a Settlement hy Estate. 

It is necessary to prove, 1st, That the party had either 
a legal or equitable interest. in possession in lands or te¬ 
nements, situate within the parish or town where it is 
sought to settle him; 2d, A residence of 40 days. 

1st, Proof of the party's title to an estate is one of the 
most important and extensiye subjects of the law. The 
general rules for the admission of written and parol evi¬ 
dence have been already examined. But to set forth and 
arrange the various cases of title to which they are appli¬ 
cable, would be a task of much labour, and comparatively 
of small use to an essay like the present. 

It will he sufficient to remark, therefore, that the most 
usual method of deriving titles in cases likely to occur in 
questions of settlement, are, ist, By descent, as heir to 
the person last seised of a freehold estate, ad*. By copy 
of court roll, when it is a copyhold. 3d, By mar¬ 
riage (i). 4th, By will. 5th, As executor. 6th, As 
administrator. 7th, By direct conveyance to the party 
for whom the settlement ts claimed (2). 8th, By long 
peaceable possession. 


(a) Ante, 

H 3 


l*t, 


Proof*. 


I. Proof ef 
title* 


Usual me¬ 
thods of de- 
living title 
in cases of 
settlement. 


(t) Ante, 258. ct seq. 
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Of the Prot^s necessanj to establish 


proof of 
file by 
descent. 


Heiur&iy 
evidence of 
pedigree. 


I St, To establish by title a descent where the estate is a 
fee simple, it is necessary to prove, that the imeestor died 
seised of the premises, and that the claimant is the next 
heir according to the rules of succession, as by law esta¬ 
blished. A?Phat any of the family who are dead have 
been heard to say, or general reputation in the family, 
entries in family books, monumental inscriptions, recitals 
in deeds, bills filed in chancery by an ancestor, &c. are 
allowed to prove' a de^nt. (i) 


Proof of And as the party must not only prove himself related, 
thSe nearer succession to the ancestor, if there 

in Wood. has been some other person of nearer blood, he must be 
shewn tp be dead, without issue. In such case, if the 
fact cannot be directly provisd, it will be sufficient to shew 
that he has not been heard of for seven years, in order to 
put the opposite party on proof that he still exists or has 
issue. (2) 


"Where the estate is in tail, whether general or special, 
the claimant must be proved next heir according to the 
limitation described in the conveyance. 


Title to 2d, A title to a copyhold estate is generally proved by 
copy of producing the court-rolls. But, an examined copy, if 
tnart roll. swoTH to be a true one, is equally admissible (3). If the 


(i) Bull. L.N. P. 233. lb. 494. 
Taylor «. Cole, 7 Term Rep. a, 

(z) Rowe V. Hasland, i Black. 
Rep. 404. See also Rex 7/. MartJcy, 
J liast, 40.; a person absent 30 years, 
and .not since heard of by her relations, 
may be presumed dead. A minor ap¬ 
prenticed to the sea service went to 
seat and ha^ not afterwards been heard 
of. The court was of opinion, that 
according to X9Car.]I. which respect 
leases on lives, and also x Jac. I. c. 11. 


respecting bigamy, the presumption 
of the duration of life with respect 
to persons of whom no account can 
be given, ends at the expiration of 
7 years from the time when they 
were last known to be living; and 
there is fair ground to j>resnniie their 
death at the expiration of that period, 
whenever the precise term of their 
death becomes material. Doe «. les¬ 
son, 6 East, 8c. 

(3) Eull.L.N.P.a47. 


party 



a Settlement by Estate, 
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party has not been admitted tenant, his relationship to 
the person who last died tenant of the premises must be 
proved. Here it will be necessary, not only to shew the 
claimant’s relationship, but the ancestor’s admission. If Local cg*- 
the lands go according to any local custom which differs ie™uUt^de- 
from the rules of descent, as established by common law, scent, 
that custom must be proved. Customs that the lands 
shall go to the youngest nephew (i), or the eldest daugh¬ 
ter (2), or that they shall not be partible between heirs How 
female^ are of this kind (3). These customs may be proved, 
proved, by producing an ancient customary of the manor, 
which has been handed ’down with the court-rolls (3), 
or some entry in the court-rolls defining the mode of 
descent in the manor (4), or by entries of persons claiming 
in that character having beSen admitted tenants (5). But Customs 
such customs are to be construed strictly, and the com- 
mon-law rules of descent shall prevail, where the custo¬ 
mary mode is not fully established. Thus instances from 
the rolls of a manor, that the eldest daughter and eldest 
sister have succeeded to the copyhold, do not extend the 
custom to an eldest niece; but the lands shall go in pre¬ 
ference to the male heir, according to the rules of the 
common law. (6) 

3d, If the title is under a will, and the party claims a proof of 
freehold estate, not only the testator’s death, but the will will 
itself must be produced and proved. (7) to freeholds 


If the interest is only leasehold, nothing but die pro- To lease- 
bate of the will or letters of administration, with the will ^ 


(1) Doe V. Mason, 3 Wils. 63. 

(a) Deno v. Spray, i T«nn Rep. 
466. although no entry appeared in 
the rolls that any person cook accord- , 
iiig to it- 

(3) Dciiii Spray, ante, (i). 

H 


(4) Roe ex. dem. Beehec v. Parker, 
5 Term Rep. a6. 

(5) Doe V. Masonf ante, (i). 

(6j Den ex. dem, Goodwin v. 
Spray, ante, (%}. 

(7) .Asto which,fee a/.te,Vol.i. 531. 
4 annexed. 
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Of the Pro^s necessat'^ to establish 

annexed) are legal evidence of the will^ as in all question# 
respecting persi^alty (i). 

Claim by An executOFs claiming a leasehold as such, should pro- 
k 7 seh"id'° ducc the probate of the will. But as a term for years 
pr*^f o/ vests in liim without probate, qtum'e, whether proof of 

the A ill the will, and entry upon the premises by the executor, 

aufEc eiit. sufficient, as in cases of real property, espe¬ 

cially supposing the party to have died without taking 
out probate (2). 

4ih, As administrator. 

Proof of Xhc ecclesiastical court never grants an exemplification 
niijiistration. letters of administration, but only a certificate that 
administration was granted, w hich is of course good evi¬ 
dence of tliat fact (3). So would the book of the eccle¬ 
siastical court, wherein was entered the order for granting 
. administration (4), notwilhstandiiig a subsequent grant of 
administration to another person, the first not being re¬ 
called. For the letters of administration are only a copy 
of the court’s original minutes, drawn np in a more for¬ 
mal manner. (5) 

(i) Per I.ord Kenyon (\J. Rex Cites Sniartle Williami as cited by 
If. Netherseal, 4 'Perm Rep. Hardwkke C. 

ante, 34. (i). But t!)at a copy of the (3) Garret i-. Lister, i Lev. ay. 
probate u evidence, at least against the Count of Manchester’s case cited, 
executor, see Smartle if. Williams, ibid, and see Bull. L. N. P. It 

post, (a). is laid down in Lewis <y. Brap, Bull, 

(a) See Rex V. Stone, 6Term Rep. L.N. P.108, that the book or copy 
there the pauper proved of it cannot be given in evidence, uti-- 
the will three days previous to the re- less it he proved that the adininistra- 
raoval, as to the effect of which see Rex tion under seal of the court is lost. 
V. Horsley, ante, ICO. (3). It is laid But this determination suemb over- 
down in Bull. L. N. P. 2^46. that a ruled by the reasoning of the coint in 
copy of Ae probate of the will is evi- Eldeu v. Keddel, post. (5). 
dence of S. being executoi; but a copy (4) Ib. 

•f the-will would not be evidence. (5) Elden •t'. Keddel, 8 Bast, 187. 

• But 



a Settlement by Estate. 

But the same strictness of proof is not jeejuired to as- The -itiict. 
certain a title to an estate in cases of settlement, as would reqjfSIn^ 
be necessary in an action of ejectment (rof which the 
object is to change the possession and affect the right, in clsTt 
The difficulties are lessened by the admissibility of the 
pauper’s own evidence; and in the case of third parties, 
such as contending parishes, peaceable possession is strong ' 
.evidence of title, as it shews an acquiescence by those who 
are most interested to dispute the enjoyiment, if the par¬ 
ties’ right coiild admit of being questioned. 

(l) See the opiiiion of Lonl Ken- mot, C. J, Rex v CoM Aihtor, a’> 13 , 
yon, C J. Rex v.Bucteiton, 4 Term 74.(4;. 

Rep. 554. ante, 74 (a), and of 'Wil. ’ - - 
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CHAPTER XXV. 

Cy' Settlement hy Payment of Public Taxes of the 

. Parish* 

'^HIS species of settlement depends upon 3 W. III. 

c. II. s. 6 . which enacts, that if any person who 
shall come to inhabit in any town or parish shall be 
charged, and pay his shm^ towards the public taxes or 
levies of the said town or \pai*ish, then he shall be ad¬ 
judged and deemed to haiHj a'legal settlement. 

' *■ < * 

The subject will be best explained by considering, 

I, The kind of taxes or levies intended by the statute, 
and in respect of what they must be payable. 2. What 
constitutes a rating. 3. What amounts to a paying. 

4. What is a sufficient inhabitancy. 

1. Of the kind of taxes, and inrespeptof what pay¬ 
able. 

In general a settlement may be gained, not only by 
payment of such taxes as are strictly parochial, such as 
the poor’s rate (1), but also of any other public tax 
which is charged and payable within a parochial limit (2). 
Such are a church rate (3), the land tax (4), and other 

(1) Openthaw r.;. Gorton, Burr. (4) Oakhamptoii v. Kenton, Burr. 

5. C.5«a* and mai)y other cases. S.Cj. Rex v. Chidingfold. Ib. 

(2) .Per Holt, C. J. Rex v Blood, 415. 

Comb. 410. j 

(%) Rex v. St. Becc, 9 East, 203, 

of 
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of the king’s taxes (i). But the party must pay in the 
quality of a ^parishioner. Payment towards a county 
bridge therefore, gives no settlement, for the person pays 
as an inhabitant of the county, and not of the parish or 
town where he lives (2). Also the statute does not l e- 
qinre that the payment should be for an entire year; ii' 
one who is rated pays his share for a less time, as for a 
quarter of a year, it is sufficient. (3) 


Payment of the following taxes confers no settlement, Tates «- 
in consequence of express provisions made by statute:— 

The scavengers’ rate and assessments for the repairs of 
the highway, by 9 Geo. 1 . C..7, s, 6 .; duties on houses 
worth 5I. yearly rent and upwards, by 18 Geo. III. 
c. 26.; duties on houses and windows, by 21 Geo. II. 
c. 10.; or . any of the assessed taxes, by 43 Geo, III. 
c. 161. s. 59. 


Prior to 35 Geo. III. c. 101. the account on wffiich a 
tax became payable was of no importance in a question 
of settlement. A person rated to the land tax (4) for 
his salary (5), or a tenant assessed to the poor’s rate for a 
tenement, however small iin value, might acquire a set^ 
dement. (6) 

But it was thereby enacted, “ that frotn and aftet' the 35 g. hi. 
passing of this act, no person or persons whatsoever, ‘^'*°** 
*txiho shaU come into any parjskf temmship^ or place, shall 
gain a settlement in such parish, &c. by being charged 

(1) Anon. Comb. aSz. (5) Rex v. Oakhampton, Biur. 

(4) • Cases of Sett. 1. S. C. 5. 

(3) R-c* t'« Braraley, Burr. .S. C. (6) St. Mary Le Moor v. Heavy- 

5 ' 5 * tree, a Salk. 478. althoog;h a pur- 

(4) Rex V. Chidingfold, Burr S, C. thase for less than 30I, Rex •w. Worth, 

41J. and see Rex v. Axmouth, 8 Eaft, Burr. S. Ck 90, 

383- 

with, 
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with, and paying his or their share towards the public 
taxes or levies of the said parisli, &c. for and in respect 
of any tenement not being of the j^early value of lol,” 

As most parochial taxes are payable by reason of the 
occupation of a tenement situated within the parish, this 
statute has confined the acquisition of settlements, by rat¬ 
ing, within naiTOW bounds; because where a tepement is 
of the yearly value of lol. an assessment is inunaterial, 
since the occupation confers a settlement on the tenant* 
whether he is rated or not. 

t 

To whom it Ill constming this statute, some doubt was made 
whether it extended to persons dwelling in the parish at. 
the time it passed, the words seeming to relate only to 
those who, after the passing of the act,” shall come 
into any parish, &c. But the court were clearly of opi¬ 
nion, that the legislature meant that its operation sh<»uld 
be general; and that no person, after the passing of the 
act, should gain a settlement by being rated and paying, 
&c. whether he became an inhabitant after the act passed, 
or resided there at the time, (i) 


SECT. II. 

Of' the 

« 

It is necessary that the, person claiming a settlement 
should be actually rated. An inhabitant who contributes 
to support the poor of a parish or vill where no rate is 

<l) The words “who shall come Rex w, Islington, i East, 483. Re* 
into aOjr parish” mean, who 'hall in- v. Alverthorpe, ih< n. b. 
habit there. Per Lord Kenyon, C. Jf. 

made. 


Rating ne* 
ccssary. . 
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made, cannot acquire a settlement (i) by these means. 

So if a person who ought to have been rated, pay a rate, 
without beiug assessed, in fact, he gains no settlement. 

A father ivho had a small estate, agreed that his son 
should hold , it for a year, and maintain the father in¬ 
stead of paying rent. Both lived on the premises for a 
year, and the son, who paid the tax, was not rated in his 
own name, but in his father’s name. He gained no set¬ 
tlement; for in order to do so he must be both rated jmd 
pay (2); and it makes lio difference that payment is de¬ 
manded by the ovei-seers of the palish, from the occu¬ 
pier, whose name is omitted. (3) I 

But though the rate be in form, or, in the manner of Where rat* 
making it, not strictly legal, but void, yet if the party be ' 
rated and pay to such rate, he shall gain a settlement. 

For it would be hard, when there is in effect a rating by 
the consent of the whole parish, that one of the parish 
should come and say that it was a void rate, being their 
own making, and acquiesced under, and the money paid 
accordingly (4). So where a churcli rate was made upon 
householders only, instead of the parishioners at large, a 
party who was rated, and paid under it, obtained a 
settlement. For it was a |)ubljc tax, charged and paid 
within the parish, and not less so from being laid too 
narrowly (5). But the party’s name must be included in 
the rate before he pays it, for if it be inserted afterwards 
he does not acquire a settlement. (6) 

As to what shall be a sufficient description of the per- perso 1. 
son in the rate, to amount to^a rating; it is unnecessary 

(t) Rex V, Friendsbury, Burr. S. Mary, Newington, 19 Vin. Abr. 386. 

C. 644. Rex u. Lancaster, ib- 384. 

(a) Rex V, Lower Walton, Burr. (5) Rex v. St- Bees,9 East, 203. 

S. C-too. See also Rex v, Brani- ,(6j Rex v. Edgba&ton, 6 Term 
ahavr, ib. 98. Rep, 540. See also Rex v. St.Olave’s, 

(j) Rex w. Sarratt, ib. 73. post. Ill, (2). 

(4) St, Giles, Cripplegate, and Sr. 


that 



tio 


Whether 
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rated. 
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that the occupier be expressly jiamed in the rate, if he 
be otherwise sn^^ciently described therein, ‘ so as to sliew 
that the pan^ knows that he is an inh^itant. (i) 

A petson lived at a place called Roscoe^s Tenement, 
and paid taxes in that parisli by the name of “ the oc¬ 
cupier of Rbscoe’s (2}.” One Hind purchased a tene¬ 
ment fi>r X2I., and was rated to the land tax for it as 

occupier of the late widow Hooper^s, now John Hind’s 
tenement {3)and to the poor’s rate, “ occupier of late 
James Hooper’s, now Hind’s f these were suIBcient de¬ 
scriptions of the tenant in the rate. Also a rating, 
“ Thomas Clifford or tenant,” was held a sufficient rating 
of a succeeding tenant. (4) 

The question whether a man be rated or not, depends 
upon the fact, whetlier it appears sufficiently from cir¬ 
cumstances, that the parish officers have taken notice 
of him as an inhabitant (5). llie insertion of the name 
of the premises thereffire is a sufficient description of the 
tenant, if he be called upon and pay the rate. Thus, 
“ late Lowbridge’s house or “ Bowden’s (7), is well 
enough: also a rate on “ the widow Preston,” she being 
known to be dead, was held a good rate upon her son, 
who occupied the premises and paid the rates. (8) 

The name of a pauper that was residing under a cer¬ 
tificate was inserted in a church rate, and no sum set 

, (t) See Rex v. Fainsworth, Burr. (6) Rex v, Walsall, CiW. 35. 

S. C.465. (7) Rex V. Openshaw, Burr. S. C. 

(2) Rex V. Brickhill, 8. Mod. 38, $%%. 

(3) Rex V. Uffeuime, Burr. S, C. (8) Rex w.Heckmondmcke, Cald. 

430. X03, But King’s Fair v. King’s 

(4} Rex V. Painswick, Burr. S. C. Swinford, Salk. 523. 2 Bott, 3 Edit. 
^5. See Rex V. Llangammarch, post. 228. conua. 
ir3.(t). 

(5} Per Astoni J. Rex w. Walsall, 

Cild, 37. 

13 against 
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against his name, but marked “ to bring security/* and 
the total of the rate was cast up without any charge*upon 
him. The next year the churchwarden being told by the 
pauper that he had got a certificate, demanded the rate, 
being is. 6d# from him, when the pauper, having paid, 
the overseer figured the sum of is. 6d. in the rate (i). 
This was held not to be an informal or irregular rate, 
bat no rate.* Tlie alteration by inserting the sum was 
not made until the following year, by the churchwarden 
of the followng year, without any authority from the 
parish, or consideration had by them concerning the 

ability of tlie person rated. (2) 

' \ , 

But the occupier is to be considered as assessed to die 
poor’s rate when his name is insertedj if the amount of his 
assessment can be collected 'from other parts of the rate. 
Thus, where the rate professed to be at 2s. in the pound, 
and the tenant’s rent was inserted in the rate, it was held 
a good assessment, for lus proportion was thereby ascer¬ 
tained. If tfiercfore the rate be received from him under 
siich circumstances, he acquires a settlement. (3) 

It frequently happens that both the names of the land¬ 
lord and occupier appear on the rate. In this case, if it 
be stated in the rate itself that the landlord is the person 
rated, as by inserting at the head of the column in which 
his name stands, landlords rated,” the tenant cannot 
be considered as the person assessed, although he pay the 
rate (4). But if neither be assessed in terms by the rate, 

(1) SeeRexv.Ed^bastoi],ante,109. tained doubts as to rating him, having 

(6). prefixed to his name “ Quierj cenifi- 

( 2 ) Rcx.i'. St. 01 ave*s,Burr.S.C. cate.‘* 

787. (4) Rex -v. Carshalton, Burr. S. C. 

(3) Rex. V. Corhampton, Doug. 809. Rex v, St. John’s Southwark, 
621. Caid. 108. in which case the pa- Cald« 

ttsh officers appeared to have enter* 

the 


Sum need 
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Land tax, the question, who is rated ? is one of feet, and mlist be 
(BoU.ected from oAer evidence. (i) , 

The poor rate is clearly an occupier’s tax, and so is also 
the land tax, as between the tenant and tlie public, fer all 
the rem^Cs are against him. If therefore the names of 
both landlord and tenant are inserted in the land tax rat^ 
the law will presume that it was intended that the tenant 
should be rated, where tiie rate itself is silent as to this par¬ 
ticular, and there is no collateral evidence to supply the 
defect. For it is the tenant who ought to be charged, as 
being the person against whom the officer of government 
takes his remedy in the first instance, although the land¬ 
lord is directed by the act to allow the sum levied out of 
the rent { 2). Where, therefore, the names of landlord 
and tenant were inserted in the rate, without declaring 
on which' the assessment was imposed, tlie tenant w as held 
to be rated, although it appeared in evidence {hat tlie 
landlord had been formerly rated, and that the tenant, 
after paying the rate four years, had his name taken oil’ 
at his own request, by reason of Iiis poverty, (3) 

But this presumption may be rebutted by collateral cir¬ 
cumstances. The name of both landlord and tenant ap¬ 
peared on the land tax rate (4), but the receipt given to 
the tenant was for “ so much assessed on the landlord,” 
^t was held that this receipt related back to the time of 
the rate, and that the landlord was the person rated (5). 
The naiie of the farm Waynllwyd was inserted in the 
poor rate, without reference to the landlord or tenant. 

(l) Per Buller; J. Rex v. Sr. Law- (3) Rex v. Endon, C'ald. 173. 

rence]^ ,Wmehe'*-er, Cald, 385. Rex (4) This rate contained a column, 

V. Endon, ib. 374, entitled, •what astetted and where 

' (2) Rex lu Mitcham, Cald. 276. situated, *’ under which and opposite 
where the court were of opinion that to the pauper’s name was inserted 
the occupier was reted on the further tenant'' 'BoW&r, J. held the receipt 
ground, that the rate professed in the to be strong evidence, that the tenant 
title to be made on the ‘inhabitants, paid the rats as agent to the landlord. 
Rex V, St. Lawrence Winchester, (5) Rex v, St. James’s, Bury St. 
Cald, 379. Edmund’s, Cald. 385. 


The 
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The landlord paid the taxes by the lenmit’s desire, who 
allowed them to him again. But it appeared that the 
overseers of the poor, who received the tax from the 
landlord, knew nothing of the pauper, nor whether he 
resided at the form at the time. It was held that he was 
not rated so as to acquire a settlement. For rating the 
house is not sufficient, when the presumption that the pa¬ 
rish could not but know who was the occupier is nega¬ 
tived by express proof of the fact. (i) 


SECT. III. 

Of the Payment. , 

It is necessary that the person rated should pay the tax, Pers m 
or he cannot acquire a settlement (2). But he will gain 
one by being rated and pajdngj although he is wroiigtiiUy 
assessed for premises which another occupied; for these 
facts amount to a public recognition by tlie parish of the 
loan’s inhabitancy among them. The pauper w'ent to 
live with his mother, as part of her family, at S. where 
she had a house and small parcel of land >wkich she occu¬ 
pied herself. Whilst he lived %vith his mother he was in¬ 
cluded in a house and church rate for tlio })arisli of S. 
being charged as occupier of the land bdlonging to hi'^ 
mother. He paid such assessments, altliough he did not, 
during any part of the year, occupy the whole or aviy part 
of that land, or any other house or land in that parish. 

The Court were very clear that he gained a settlement. (3) 

Where payment of the rate is made by the tenant AithoEiji 
rated, it may confer a settlement notwithstanding he is 

(i) Rex w.Llangaramarch, aTerm don, Shm.6ac', TeUnmi '.Boston, 

Rep. 645. See Rex v. Painswick, a S.dk. 543. 

ante, xio. (4). (-5) R'jx Si-ipKwi, Buiv S. C. 

(a) See Rex v, St. Nicholas Abing* 649. 

tOL. II. I afterwards 
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afterwards repaid by another person. Tims it has beett 
held sufficient if the tenant actually pay the land tax ot' 
his preniises, aithougli it nas afterwards allowed by the 
Jiuidlord; for the parish has nothing to do vvitli their 
pri\ate agreements (j}. A tenant was duly rated to the 
jKH)r tax, but his laiulltird was under agreement to pay 
all taxes for him but the poor tax. The landlord di¬ 
rected the overseer to call upon the tenant for a qiim'ter’s 
tax, and to tell Iwm tlvat his landlord ordered him to pay 
it, and would allow it out of ‘his rent. The tenant ac- 
eerdingly ptiid, and notwithstanding lie was afterwards 
repaid by the landlord, he gained a settlement (2). So 
also a cusvom-hoiise officer, who is rated to the land tax, 
and pays it, will acquire a settlement, although the 
amount is either actually given him before hand, or al¬ 
lowed him afterwards by the collector of the customs. (3) 

Payment on And it IS enouf;h if the moiiev bo in tact paid by him, 

accounts, through the mtcncntion of an agent. The tenant ot 
certain premises, for which he vras duly rated to the 
land-tax, absconded; whereupon the landlord desired 
the collector to distrain on tlic tenant’s goods, “ other- 
V ise he should lose tlie money.” ' The collector went to 
the house for that puipose, but a friend of Uic tenant’s 
paid the tax, in consequence of an application from his 
daughter. The Court were clearly of opinion that this 
was money raised for the tenmit’s use, for which an action 
might be maintained against him. The money was ad¬ 
vanced by a friend, in order to protect him from a dis¬ 
tress, under which his goods would otherwise immediately 
have been taken. (4) 


■(i) Rex v. Bramlty, Ilui'r. S. C. 
75. Rex *•. CMdingfald, ib. 415. 
Kex 4/. Ftilbatn, ib. 4^8. 

{%) Rex V, Upemlin^v, Burr. S. C. 


(3) Rex V. Ojkhiimpton, Buir. 
Rex Axmiiutli, 8 East, 

J?.P. 

v4) Rex V, BridgewArer, 8 Term 
1 I 


But 
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But it is necessary tiiat tlie rate should be eitlier paid Tenant 
ill tact by the tenant liiinscll; or at least constructively by P®y 
the Juinds of his aijeiJt- An excisem^ was rated to the 
laud tax for his salary, but never paid the rate, it being 
'jiuid Inj the collector of excise, and not deducted out of the 
pauper’s salary. He gained no settlement, for he neither 
paiti mediately nor immediately (i). It is sufficient like¬ 
wise if the money be paid bona-fide by tlio pauper, al¬ 
though it may have been receiveil by ihij overseer through 
a mistake, and is aftervvartls retained by him. (2) 


SECT. IV. 

Of the InJmhitancy* 

It is equally necessary that the person claiming a set- party must 
tlemciit shall be an inhabitant of the palish, as that he 
should be rated and pay. If he reside in one iiarish, and 
is rated in aiiotlier, he gains no settlement in either, 
under the provision of 3 W. and M. c. ii. s. 6.; for 
tliat statute says, that any person who shall iiihabii in any 
town or parish, and be charged with and pay his share 
towards the public taxes of the said town or parish, shall 
thereby obtain a settlement (3), It seems also that he 
must be an inhabitant for the space of 40 days. For the 
rating is substituted for public notice (4), in wliich last 
case, as well as in all other kinds of settling, a residence 
of 40 days is required, by 13 & 14 Car. 11 . c. i2. (5) 

(i) Rex V. Weoblcy, 2 Ea»l, 68. 6 Term Rep. 586. 

Rex V. Corliampton, Doug. (4) Per Lawrence, J. ib. 

621. Caltii.108. (5) SeeRexv.LSt.Nicho]as,Abin^> 

(3) Rex V. St. Michael’s at 1 'huni, don, Skin. 630. 
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SECT* V. 

Of the Proofs. 

It is necessary, in order to establish a settlement by 
these means, to prove, i. The rating. 2. ITie payment. 
3. The inhabitancy. 

No difficulty can arise in establishing any of these par¬ 
ticulars, except the rating, as they may be proved by the 
pauper, or other parol testimony. 

The best evidence to prove the rating, is the rate itself. 
Notice must be served therefore upon the parish officers 
to produce it at the hearing of the appeal. Parol testi¬ 
mony is inadmissible to prove the pauper’s assessment (i), 
without proving such a notice, or giving some evidence 
that the rate is lost or destroyed. 

(i) Rex V. Coppul, a East, 25. and v. Issey, Burt-. S. C, 8a6. which seems 
see ante, voL i. J40. Yet see Rex cemua. 
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CHAPTER XXVI. 

OfSetUemeat hy Acknowledgment of the Parish. 

_ • 

"pHE several kinds of settlements, explained in the 

preceding chapters, are acquired by act of the party. 
But a parish or town, having the management of its own 
poor, may confer one, by acknowledging that a particular 
pereon has acquired a settlement there, which, in most 
cases, estops them from afterwards controverting the fact, 
either as to the party himself or those who claim set¬ 
tlements through him. (i) 

But this acknowledgment must, to affect the parish, be 
made by . certain prescribed modes; for the parish officers 
have no power to settle a person in their parish by other 
acts or declarations (2). No person gains a settlement in 
a parish by having acted as a parishioner, and been treated 
as such in every other respect, beside being rated or receiv¬ 
ing parish relief, J. C. kept a public house in die parish of 
A. for 36 years (3), He served as a juror upon court 
leets within it, and was appointed to work towards die 
repair of the highways, and kept watcli and ward there. 
Somedme after he came, he was seated in the church by 
the churchwardens as a parishioner ; and during his resi¬ 
dence, the churchwardens and overseers distributed to 
him, among other parishioners, certain yearly gifts 
and charities which were to be giveit minually to the 


(^) ^ Jiotv far it is coHclusive, field, C. J. Re* v. Weston St. Law- 
seepme. rence, Burr. S. 0.581 

(») See the opinion of Lord Mans- (3) The value did not .appear. 

J 3 parishioners 


Settlement 
by acknow¬ 
ledgment. 
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parishioners and inhabitants of A. only. He was held 
not to be settled in A. (i) 

A parish may acknowledge a pauper to be settled with 
them in three ways, ist. By relief. 2d, By certificalc. 
3d, By neglecting to appeal against an order of remoTpl. 


SECT. JI. 

Of acknowledging a Settlement hy Relief 

Mere relief The bare fact of a pauper’s having been relieved in a 
Of settle- particular instance, is no proof ol“ his being settled whei c 
meiit. reljeved* He might be relieved as casual poor : 

and if in want of relief while in tlie parish, the parish 
officers were bound to give it, whetlicr settled there or 
elsew'here. (2) 

The pauper, w^ho was a widow, proved, that a consi¬ 
derable time after their marriage, her late husband went 
to live in Cliatham parish, away from his wife (3), and 
exercised the trade of a cordwaincr there. She did not 

(I'l Rck *u. Abbots Juangley, % direct evidstice of his having gained a 
JJott, 3 tdit. lij, PI. 163. Fitzg. settlement by any other means, to 
49. Bar K. B. %%$. But Foley, prove which, he was not directly 
110. reports ♦he decision contra, examined. 

The question made in tiie case was, (a) Per Lord Kenyon, C. I. Rex 
whether being treated as a paiishioner w. Cliadderioti, a Ea-st, ay. The re- 
1 amounted to constructive notice so as lief iras'applied for and obtained when 
ip entitle a pauper to a settlement by the pauper buried bis wife, 
residence umler i lac. 1 . c. xy. and (3) She resided in the same parish, 
as J. G, was alive and ex.;ttnined, these Sec 8 East, 499. n, (a), 
facts could not be considered as 


know 



O/'achvmledging a Settlement Inj 

know wliether he acquired a settlement in C.or elsewhere 
but knew that he received relief* from C» more than once, 
being at one time a fortnight, and at another foj- a longej' 
period, in the parisli workhouse, from illness; that he 
died in tJie workhouse, and was buried at the parish 
rxpence; but that, during all the time he was so reliercil, 
he resided in Chatham. The Court of K, B. were of 
opinion, that this was not sufficient evidence to prove 
the husband settled in C. 

o 

Lord JEllcnborough, C. J. On subjects of this sort it 
is important that there should be one uniform rule, as far 
as is consistent with law; and the rule having been laid 
down by Lord Kenyon, in the ICing v. Chadderton, that 
the bare fact of giving relief to a pauper witliin the parish 
was no evidence of liis settleinent there, because it might 
be given to him as casual poor, it is proper to abide by it. 
In that case indeed the relief was only administered once; 
.-ind it seems necessary to consider, whether its having 
been administered more than once, or several times, alters 
the case, and difters this in substance from the other; foi* 
each insUmce in itself might not be evidence of the settle¬ 
ment, and yet it might be difficult to say that several 
instances might not furnish the conclusion. At the some 
time, however, it is to be observed, that though the relief 
were given for any length of time, the inference may be, 
cither that the party receiving itwas a settled inhabitant, or 
that his settlement could not beIcnown. But that would 
bring it to an alternative case, on which the sessions might 
draw their own conclusion, and the difficulty w-oukl still 
exist. Upon the whole, therefore, it appears to me as 
the better rule to adopt, that it does not amount to evi¬ 
dence of the settlement, and there would be groat ijn- 
policy in admitting it to have any weight; for if the 
parish officers, by giving relief to a pauper, were to be 
making evidence against themselves, as to his settlement 

1 4 in 
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in their parish, it would make them perform their duty to 
casual poor with great reiuctancej and therefore it is more 
consonant to humanity and policy, and to the rule of law 
laid down by Lord Kenyon, to say at once that it is no 
evidence of the settlement, than to leave it as a matter of 
inference in each case.” The order of removal founded 
upon this evidence, and an order of sessions confirming 
were therefore quashed, (i) 

t 

Oibeiwise But whcre a parish relieves under circumstances which 
noTas casu"l supposition of its being given to the party as 

poor. casual poor, it is evidence that he is settled there. 


RcVief in ; 

foreign 

parish. 


vs. 


Tlie pauperis husband, thirty-eight years old, was born 
and always lived in A., but W. a township maintaining 
its own poor, had at variotis times, during forty years 
past, relieved the father of the pauper, and different 
members of his family, while tlmf resided in anothei' totvn- 
shij), by taking some into the wwkhouse, relieving some 
in other waj’S, providing coffins, and defraying thecxpence 
of the funerals of others. This was held sufficient evi¬ 
dence of the pauper's husband’s father being settled in A. 
Forpef' Lord Ellenborough, C. J. “ the relief was given 
by the township of W. to the father of the pauper’s hus- 
biind, and to the different members of his family; and 
this, while they w'ere residing in another township. ITiis 
was evidence of the father of the pauper’s husband’s set¬ 
tlement in W. at that time; and this is stated to have 
been done at different times during the last forty years; 
the particular periods are not material; for no other set¬ 
tlement has been established since. And all things are 
presumed to continue in the same state, unless something 
be shewn to the cohtraiy. ITicn, the only evidence 
set up against this is, that of the birth of the pauper’s 
husband in A., which is no more than primafacie evi- 


(i) Rex V, Chatham, 8 East, 498, 

*3 


dence 
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dence of settlement there.’* And, as contrasted with the 
evidence on the other side, is the weakest evidence of set- 

* y 

dement. (i) ‘ 

Tlie pauper’s grandfather came into S. with a cer¬ 
tificate from O. in 1727. On appeal against a removal 
to S. no evidence was given of the pauper, his father, or 
grandfather having gained a settlement in any other 
place since the dine of die certificate, but*it was proved 
that the pauper and his family had been relieved by S. 
when residing in tlie several townships of L. and W. 

The court w'erc of opinion that there was nodiing to rebut 
the presumption of a settlement in S. from the repealed 
acts of relief^ while the flapper and his family were 
residing out of the township, ahd there w'as no reason 
why S. should have relieved die pauper while residing in 
otficr parishes, if the officers had not known that he was 
settled with them. (2) 

It appears from these cases, that relief is only prima facie Relief ooly 
evidence of settlement ; as it amounts to no more than 
shewing the opinion of the parish diat the pauper was settloin^t. 
setded with them; (3) the parish may rebut it therefore, 
by proving that the person so relieved was settled at that 
time in some other place. " 

An estate in M. was conveyed to the pauper by his 
father, in consideration of-natural love and affection, 
and I oh, and he resided upon it. He afterwards re¬ 
ceived a certificate from U. and wais occasionally relieved 
by that parish during his residence at M. This certifi¬ 
cate was considered as conclusive upon U. as to his settle- 

(i) Rex V, Wakefield, 5 East, 3.^5. (3) Per Lord Ellenborongh, C. /• 

and see ante, vol.l. a86, Rex v. Maidstone, i; Kits*, 553- 

(a) Rex V. Stanley cum Wren- 
thorpe, 15 East, 350. 


ment 
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Effect of 
certificate. 


Z* As to 

parties* 

marriage. 


0 /aekfumledging a SeUlentmt by CcHifimtc. 

anent only up to the period when it was granted; and it 
was not oven made a point, that the subsequent relief 
carried it furtJier down, so as to defeat the settlenu'nt 
which the pauper would otherwise acquire by residence 
on lus estate at M. (i) 


SECT. HI. 

Of acknowledging a Settlement by Certifeate. 


The operation of a cei^jficate, in protecting parties 
from being removed, be shewn in anotlier place. 
The object at present, is to consider its effect upon the 
settlement of those persons to whom it refers. 

“ A certificate is a most solemn acknowledgment by 
the palish wlio gave it, that the parties who arc the sub¬ 
ject of it are their legally settled inhabitants; it is a sort 
of adjudication that they are so; and wlien the persons 
certificated, or their children, become actually chargeable, 
the parish, who gave the certificate, is bound to receive 
them. (2) 

It concludes the parish which gave it from controvert¬ 
ing any fact which is there set forth, a& against the jmrish 
to whom it is given. (3) 

Tlie parish CiUinot therefore dispute the marriage of 
persons whom it has thereby acknowledged to be man and 

(1) Rex V. Ufton, 3 Term Rep. (3) All Saints v. St.GiIes, a Salk, 
ttji. post. 124. (2). 53c. Rex V, Lubbenhatn, 4 Term 

(a) Per Lee' C. J. Rex v. Head- Rep. s8i. 
corn. Burr. S. C. 253. 


wife. 
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wife (i). They admit it legal in all its cbBseqiiences, 
and are bound to maintain the subsequent issue of the 
parties, as if one had really taken place. (2) 

It may also bind a parish to admit the legitimacy 4. i.egiti- 
of u spurious child, boi*n previously; and although the 
certificate is obtained by the desire of that pfirisli where 
the party was then resident, and where the child was 
bom, it is equally conclusive^ provided the latter is not 
guilty of fraud, and has not misled tlie parish, grant- if mi fraud, 
ing it by false infonnatioU respecting the chikUs legi¬ 
timacy. (3) 


A certificate also granted, pfevibus to the woman’s de- Certificate 
livery, will, if properly express^, bind a parish to receive, Srbr.uJd’s 
and provide for, a child W'hich is afterwards born illegiti- 
mate in the parish to which the undertaking is given (4); 
and by such acknowledgment, that he is an inijabitant, his 
family may derive settlements through him in the same 
manner, as tlrat of any other person lawfully titled in 
the parish. (5) 

A certificate is only conclusive of the facts it sets 
forth, and their legal consequences. If it acknow'ledge 

A. and B, as man and wife, the parish is bound to re¬ 
ceive and provide for all the subsequent issue of A. and 

B. , as their lawful cliildrcn, until they have acquired 


(«) Rex V Headcorn, supra, (i), 
and ante, vol. i. 270. 

(a) New Windsor v. White Wal¬ 
tham, 1 Str. 186. 

(3) Rex V. Tostock, Burr. S. C. 
737, 1 hough the justices should not 
have found fraud; yet, if the pauper, 
to whom the certificate was granted, 


desired the son to be included in it, 
the court would have understoorl it 
to be fraud. Per Lord Mansfield, 
ibid. Yet see Rex v. l.ubbc&iiam, 
post. 144. (4.) 

(4) Rex V. Ijislejr, Burr. S. C, 6 jo. 
and ante, vol. 1 .4 8 $. 

( 5 ) lb. 


^me 
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Conclusive 
up to what 
tunc. 




Conclutive« 
how far. 


* ^ 

Of dchmcmdedging a Settlement hy Certificate^ 

some other setdement (i). But tliey must be proved 
their issue. 

And it is conclusive only up to the period when granted. 
A pauper having gained a settlement by residence on his 
estate at M., afterward received a certificate from U., and 
was occasionally relieved by U. while he continued to re¬ 
side at M. It was held beyond all doubt, that though the 
certificate was conclusive at the time it was granted, it 
was afterwards Jone away by the pauper’s residence on 
his own property (2); jiiid the law is the same where one 
takes a tenement of the value of rcsl. a-year in a parish, 
and is afteiw'ards certificated there, he gains a^scttlcment, 
notwithstanding the certificate, provided he reside there 
afterwards forty days. (3) 

It is reasonable, that a certificate which operates as a 
kind of ■ estoppel, should protect the parish which acts 
immediately upon the faith of it, so far as not to permit 
the ceirtifying parish to dispute or falsify such facts as it 
contains. But, as an estoppel, it is not to be favoured, 
because its tendency is to prevent the investigation of 
truth; it is therefore conclusive evidence only, as between 
the parishes by whom it is granted, and that to whom 
it is given. It is indeed strong evidence against the 
certifying parivsh, in its dispute with any other place (4), 
but it is not so conclusive but they may disprove the 
facts alleged, if in possession of sufficient testimony to 
do so. 


(i) Sec New Windsor v. White 
Waltham, ante, laj. (a). 

(a) Rex <0. Ufton, 3 Term Rep. 
ajpj. ante, xaa. (1). 

(3^ Rex V. Findem, Cald. 426. 
Th^ paiiper had only resided a month 
in M. when he obtained a certificate 


from U. and see Rex v. Leek 
Wooton, 16 East, 118. 

(4) Per Holt, C. J. All Saints w 
St. Giles, a Salk. 530. Per BuUer, J. 
Rex to. Lubbenham, 4 Term Rep. 
a5i. Rut Moniton v. St. Mary Axe, 
a Salk. 535. is contra. 

Thus, 
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Thus, if A. give a certificate to B. acknowledging the 
pauper as their parishioner, they are bound to receive 
and maintain him as settled with them, whenever he be¬ 
comes chargeable to B.; but, if B. remove him back to 
A. and *A. find that he is actually settled in C., A* may 
send him thither (i). So, where a woman believing her 
husband, then abroad, to be dead, contracted a marriage 
de facto with P. who was settled at L. The first husband 
returned, after which the woman and P. obtain a cer- 

’ 9 '■ * 

tificate from L. to T. acknowledging them to be le¬ 
gally settled tliere, the wife not being described by 
name, L. cannot dispute the fact as against T. but as 
against any other parish, L. is not precluded from 
inquiring into the truth of the case, and shewing 
that the woman’s settlement is with her first hus¬ 
band. (2) 

A certificate, though not delivered to the parish into Certificate 

, . 1 . • 1 t j • Mndeliveicdu 

w'hich the pauper comes to inhabit under it, is an ac¬ 
knowledgment by the parish granting it, that the pauper 
was settled with them when it was given; yet it does not 
prevent the pauper from gaining a settlement in the cer¬ 
tificated parish after it w^as granted; but according to 
one case, it is conclusive evidence of the settlement, up to 
the time when it was granted. (3) 


(1) All Saints v. St. Giles, ante, 

124. ( 4 )- - ' ■' 

(2) Rex V. Lubbenhsm, ante, 124. 
( 4 ). 

(3) Rex V. Buckingham, Cald. 64. 
That it is prima facie evidence between 
the parish granting the certificate, and 
that to which it is directed, seems 
very clear; for it is an acknowledg¬ 
ment hy the former that the pauper 
t$ settled with them.. But as the Ut. 


ter is not thereby prevented from re* 
moving ilfie pauper, it seems hard that 
the certifying parish should be con¬ 
cluded by it in the same manner as if 
the parish to which it certifies had been 
compelled to receive him on the faith 
of the certificate. See the opinion of 
Wright, J. Rex w. St. Nicholas, Har« 
wich, Burr. S. C. xyi. and the distinc¬ 
tion taken by Lord Kenyon, C. /. 
Rex V. Wensiey ,5 Term Rep-154* 


SECT. 
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SECT. IV. 


Of acknowledging a Settlement by not appealing from an 

Orde)' of Memoval. 


FfRrct^ofac- 

knowledv 

Hients. 


Order cf rr« 

mor.il,!' lie.e 
] unit's re¬ 
sided und^r 
a ccrtifl.arc. 


« ^ ‘ j ^ ‘ 

The effect of an acknowledgment by acquiescence 
under an order of reiiioyalj is more extensive tbaii tlu^e 
already mentioned. An acknowl^ginent, by relief, is 
no more than prhna facie evidence oi settlement in all 
eases. If by certificate, it is conclusive against the pa- 
Irish which grants it, in questions between it and the 
parish to which it is delivered. But an order of re¬ 
moval, executed and una})pealed from, is conclusive on 
the parish upon which the order is made, against all 
the world (i). It is so where the paup^ers reside under 
a certificate. A. obtained a certificate from E. to B. 
A son of his, born under this certificate, went with his 
wife and family to reside in M. W'ho removed them by 
an order back again to B. lliis order, not having l)ccii 
appealed from, is conclusive that the husband is settled 
in B. even as between that parish and E. from which it 
received the certificate, (a) 


Order re- Under sucK circumslances, therefore, an order remov- 
husband aj-d ing two pcrs'Olis US man and w'ife, is final ami conclufivc 
of that fact, and setUes them as such in the parish to 


(i) Rex r. Oialboiry and ChifpiiJ? 4 or. Ilex i. Fillongley, a Term 
FarringdoOj 4 Sil’t. 48 !^. l^orlniUerJ. K^p. 7 ^ 9 - I<ord Kenyon, C. J. 

Rex'll lt!»nneJwonh, a Term Rep. Rtx w. ChilvenKotton, E Texan Rep. 
598 . Rtt'u.Corshanijii l.ast, 38 S. 178 . 

wd sec Rex v. King’s Norton, % Salk, (a) Rex v. Eding, Cald. 47a. 


which 
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' hif not appealing from an Otder of Bemoml. 

which they are removed (i). It is equally conclusive of a 
marriage where the woman is removed as maiTied, with¬ 
out her supj5osetl liusband (2). From hence it follows, 
that it is conclusive of the derivative settlement of afler- 
bom children; for their settlement rauft depend u[)on 
the validity of their parents’ marriage, and cannot be 
controverted without controverting the marriage, which 
has been already admitted. (3) 

And if tlie >voman . described in the order as the A* wife eqa- 

wdfe of A. it is conclusive of tlw husbandh .settlement (4), hl^s^and’s 
although it has not given her the addition of wife, pro- settlement, 
vided she is called in it by her supposed husband’s 
name (5). Likewise if she is/euioved as E. S. widow, it So of widow, 
is equally conclusive that hei' hu&hafidi if living, is settled 
in the parish. Because the order conveys a notice on 
the face of it, that the husband’s settlement might come 
in question under it; for being removed as a widow the 
presumption is, that she was removed to the place whera 
her husband was settled, if) 

But an order unappealed from is only conclusive of CoMludrs 
the settlement of persons mentioned in it, and their fa- 
iiiilLes. A man and his wife were removed from H.. to memioned. 
N.; they had a son at the time of the removal, who lived 
ill a dwelling house in N. wliich he rented separate and 
iiideiDendent of his father, and lie was not removed 
by, nor mentioned in the order, nor was he then any part 
(f hisfathet^s family, Ptr Curianht The order of removal 
uiiappealed from is conciufive as to the father and ino- 

(i) R-cx-y. Sikhe^ter, Bmr. S. C. (4) Rex, w. Hioxworch, Cald. 4X, 

.5 51 . ante vol. i. *70. Rex v. Biiiegar, i«. Lcigb, Doug. 45. Calil. $<} 

S. P . Ibid. & 7 East, 377. Rex w. Ealing, ante, 136, (a). 

(3^’ AntCjVol. i. !J7<3, Rex v. Towcester, Cald, 49?. 

(3) Rex w. Wodchester, Burr.S C. ( 6 ) Rex «. Rudgley, 8 Term Rej^** 

191. Rex St. Mary, immbeuh, 630. ante, *ol.i. 371. (a) 

4 Term Rep. 615, 

tlier, 
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thcr, but not as to the son, because he is not mentioned 
in it, and the sessions have expressly found that he was 
settJed^at H. (i) 


To be con- An order, to be conclusive, must be honajide obtained 
“ “"d pro^uted. 

cuted. 


An order 
abandoned 
concludes 
nothing. 


If a parish obtain an order of removal, and then aban¬ 
don it, consenting to take $lie pauper back, without giv¬ 
ing the paiisli to whom it - is directed the trouble of ap¬ 
pealing, it concludes nothing. A party may give up a 
judgment,intended for his own benefit. (2) 


To be con- But to be thus final and conclusive, it must not be ex 
cluave it mill. It must appear on the lace of the order, there- 

TOUStnot be" . i*, . . t- 

cs fade null, fore, to be made by tw-'o justices having a competent ju¬ 
risdiction (3). Yet, it seems, that it is not permitted to 
the parish, against whom it operates, to shew it void by 
circumstances, dehars the instrument itself, for they must, 
in such a case, appeal in the regular course of proceed- 
or they are concluded by it. An order of removal 
from A. to S. was executed, and not appealed from. S. 
discovering that the paupers were settled in C. removed 
them thither. C. appealed, and relied upon the original 
order, unappcaled from, as conclusive of the settlement 
in S. To repel which, S. proved, that this order, and 
the examination on which it was founded, were signed 
and tiiken by the two justices separately; and that one of 
them, although a magistrate for the county in which the 
/ order was made, took the examination, and signed the 
order at his own house, situate in another county. The 
Court, after taking time to consider, were of opiniifo, that 
this order was only voidable and not absolutely void, and 

(i) Rjbx *». Soothe warm, i Term 6j8. Re* v. Diddlebury, i* East, 

Rep#,353" 3J9- P- 

{*) Re* w. L 1 ai]rh)dd, Burr, S. C. {3) Rex v. Chilverscoton, 8 Term 

Rep. 178. ante, Ii6, (l). 

three- 
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■ • ,1'' 

tlierejforc as the jjarish of Svhad not ap]pe^cd,.|tgainst it, 
they were it. (i). 


• I , •» U*-lV* f y 

It must also be made to d place to which axemdval can And to n 
be made, and which has ojp&<^rs who may watch .over its 
interests, and appeal against such orders as aifect them 
widiout due foimdation. An order of removal directed 
to A. which is only a large village maintaining its poor 
in common with the rest M the parish, is a milUty, and 
cannorbecome. the std>j^1? ofap^ai so as to conclude 
any thing. (2) x 




.xr\\ 


But if it be directed to the parish at large, and served 
on a township within it which maintains its owm poor, 
that is sufficient. :v ^ ' '* 


If uirtetfi 
10 a ji.i.ish 
;,t la»r;o, and 
servcii bn 
ttrti iHliip, 
siidicienr. 


The parish of Kirkby Stephen consists of teii different 
townships, maintaining their own poor separatelyj,one of 
them is also called the township of Kirkby Stephen.'' An 
order was made for removing a pauper irom, N. to the 
parish of Kirkby Stephen. It was directed to the church¬ 
wardens, &c. of the parish of Kirkby Stephen, and the 
pauper’s settlement w-as adjudged td: be in that parish; 
but the order was delivered With the pauper to the town- 
sliip of. K^kby Stephcai, whifeh did not appeal. In a 
question cohceriilng the pauj)cr’s settlement upon a re¬ 
moval from the township of Kirkby Stephen to that of 
Whatton, in the. same parish, ifOrd Mansifield—'I’his 
case resembles very much that Ih Tiner^^of Bex t>. Step- 
ney (3). The township of tlic j^arisli which fs named iii 
the order, and to which the patiper is brought, ought to 
appeal. 'The justices, are not obliged, lior perhaps is it 
in their power to take notice of the xfimfoiis of parishes. 

1 ' » i « I 

(l) Rbx ni. St^old, 4 Term Rep. ^ Spitifiields Broitiipy, l)i . 

J96. ) . '■ ‘ Vin. 46^. - • 

(») Rex v. SvValbltffe, CaTd. Z48. 

VOL. ir. K Hie 
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The stjit., 13 & 14 Can II. whidt takes notice of the 
divisions of parishes, directs the removals of paupers, 
not to such divisions, but to such parishes. It would in¬ 
troduce estreme confusion and inconvenience, if town¬ 
ships might lie by in this manner. Tlierc does not exist 
such a place as the parish of Kirkby Stephen for the pur¬ 
pose of maintaining thepwr, and Kirkby Stephen could 
not get rid of this order but by appeal: an order unap¬ 
pealed from is undoubtedly fuiaL, (i) 


Cnnrliisiv'e 
up to what 


Such an order is conclusive of the settlement of those 
who are affected 'by it, up to the period at which the 
parish ought to have appealed (2), and is only to be 
superseded, by a settlement gained by some subsequent 
act. (3) ; ' 


Puts ati efrrf 
to contract 
of service. 


It has been considered as sufficiently powerfiil to put 
an to a contract of service. A yearly servant re¬ 
moved by such an order, from his master’s service with¬ 
out his consent, but who returned to him again, and 
served out a month, being the remainder of his year, was 
held deprived of his settlement, as there had been no ap¬ 
peal from the ordi^. (4) 


But where JJut a person who rented a lehement t^ ihe value of 
^upS^t Jot per annum, Soe some years, being removed by an 
tenement of order of removal, returimd the same day to his tenement, 


(1) Rex V. Kirkby'atephen, % Bott, 
^75* Ph736. ■ 

(a) See post. 131, (a), as to the* 
time. 

(3} See the opinion of Grose, J. 
Rex V. Kenilworth, a- Term R^. 
's9t* 

. (4) Rex V. Kenilworth, ante, (3). 
«nd Vbl. i. 388. and see the note, ib. 
But as the order was conclusive of the 


settlement, up to the time of ■reino> 
val, see Rex v. Fillongley, post. 131. 
•(1), perliajjs it would have made some 
diffbtence if he had served 40 days 
subsequent thereto. At least it would 
have raised the question whether'the 
old contract contuiued, and the order 
prevented the apices, from con¬ 
necting, ■ ''' 

«nd 
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and resided there, without coining to any new contract “jJ”’ 
with liis landlord, and without interruption for three conclusive, 
quarters of a year. An appeal against this order was 
entered, but never prosecuted. It was held conclusive of removal, 
his settlement only up to the time it was made; for there 
was nothing in the order to prevent his return, provided 
he did not come back in a state of vagrancy, which he 
did not do; for it was not in tlie power of the magistrates 
who made the order, nor,of the justices "at sessions on ap¬ 
peal, to put an end to the contract between the parties, 
respecting the taking of a tenement; when it is stated 
that he rented and resided on a tenement of r ol. per 
annufih that infers a contract, which, as it could not be 
dissolved by the justices’ adjudication, still remained; 
wherefore he gained a sttlementby residing 40 days. (i) 

In this case the order was said to be conclusive of tlie 
settlement, up to the period of the removal (2} ‘ 


SECT, V. 

Of the lEmdence necessary to establish this Speciet^,. 

I Settlement) 

The proof is plmn and direct ih all these cases^ Proofs what. 

id the ist, proof of such facts pf relief as shew tliat it i. By relief, 
was given to the party as settled,^ land not as casual poor, 
is sufficient. . / > 

In the 2d, proof of identity, 'aiid the due execution a.Certifi- 
and delivery of the certificate.(3) ' 

' I ' * • ^ ' I • 

(i) R«x V. -Pillongley, % Term, goes'beyond the time of making th* . 

Rep, 709.’ . order. 

(») Ib. -But quere whether it '(jj See post. tit. Certificate. 

K 2 


In 



5.1'hc or¬ 
der. 


Of recorcl- 
ing ciders of 
removal. 


Additional 

precaution. 


Qf the Etndence iwcessary to estahlish 

i 

In tlie 3d, thf) order miT^t bo proved to have been duly 
tnadc* Proof of the 'Tnaglstruto’$ liaiM'-writing is good 
p'itm-fdrir evidence ofthis(i). Some proof should be 
given that the Order has been put in cxc*catit)n, by I'e- 
raoval of the parties to wliom it relates; anri>. if there bo 
any doubt respecting their persons, they iTiUbt be identi¬ 
fied. But it seems unnecessary for the party relying upon 
the order to shew tliat it was not appeah^d from, for that 
is to be presumed, until the contrary is shewn. 

To avoid any difficulty which might arise as to this 
proof, it is stated by Holt, C. J. that “ihe most regular 
way for justices to proceed upon the 14 Car. II. in re¬ 
moving a poor person, is, to make a record of the , com¬ 
plaint and adjudication, and upon that, to make a war¬ 
rant under their hands and seals to the churchwardens (2), 
to convey the persons to the parish to which they ought 
to be sent, and deliver in tlie record pet' proprtas mantis 
into court next sessions, to be kept there amongst the re¬ 
cords to'charge the parish; and that the record may be 
well removed by a general certiorari to the justices of the 
peace.” (3) 

It seems from tliis as if a due execution of the warrant 
by the parish officers might be presumed, or at all events, 
that recording the order is a matter of sufficient legal no¬ 
toriety, to enable the parish to which tlie removal is di¬ 
rected to be made to come in and dispute -the fact, if it' 
should be otherwise. 

But Dr. Burn .suggests, as an additional precaution, 

that the justices who make the order have a right to sec 
it executed; and therefore they may inquire upon 04th, 

(i) Ante, Vol. i, 534.(8), 4 rc. and (a) Quwre if not the church-war- 
ace Barleycroft w, Coleovcrton, iStr. densandoior$eer5? 

54. As to what is ncce.wary to xen- (3) Ar.on. 1 Salk. 406. 
dc'X an order of removal valid, see post, 
chap, xxviii. 

. whether 
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whether the removal was duly made? and if it was, they 
may record the whole; which record being delivered at 
the next sessions, and the court likewise recordiug that 
no appeal was made, perhaps the parish may be con¬ 
cluded.” (I) 

(t) 3 Bum*s Jos*-, tit. RemovaJ, post, cTwp. xxvUr. 
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acquire set- 
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jects may. 

A prisorer 
witi.in the 
rules. 
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CHAPTEE XXVII. 

. By 'w?tom a Settlement my he adgmred, 

‘ ■ _* ' ' 

•JT has been already shown, 'that a wife ^nnot acquire 
. a settlement by any act of her own, during her hus¬ 
band’s life-time. But she may retain her maiden settle^ 
nient under particular circumstances,* (i) 

It m said, that a child cannot acquire a .settlement 
while under the age of seyeri yearn. (2) 

But 'with these exceptions a sktlement may be ac¬ 
quired by all the natural subjects of the king, bom in any 
part of his dominions annexed to the crown of Eng- 
land(3). 'A prisoner in custody of the warden of the 
Fleet was held to acquire, a settlement, by renting and 
residing upon a tenement of the annual value of lol. 
situate within the rules ofthat prison. (4) 

.■» 

A subject of any country at peace with the crown of 
England, or, as he is called in law-language, an tdien 
amy, may likewise acquire a settlement by occupying a 
tenement of the value of loLa-year. (5) , . 

■t 

(j) Awe, Vol. i. 158. ,58. (4). ■ Rex -o. Houghton Le Spring, 

(i) See Burn'6 Just. tit. Settle-' ante,58. (4). 
meet. Re* «. Samundhaai, t Bolt, (-3) .See the opinion of Lawrence, J; 

% 2 > PI. 40. But qttare whethw an Rex v Eastbourne, 4 East, io|. 
infant these, years labours under a (4) St. Margaret’s Westminster v. 
dbabOiiy of gaining a settlement in all St. Martin’s Ludgate, a Str. 924. 
cases. See Rex «. Has6eld, ante, (5] Rex ». Eastbourne, ante, (3). 

TO ' If 



'whom a SeitlmcM may he a£quir£d. 

If it be necessary that an alien should have a perma¬ 
nent interest in lands or tenements situated within the 

< 

realm, he cannot acqoire a settlement by estate, except 
in a few instances. , 

He cannot take a freehold estate in lands or tenements, 
either by descent or purchase (i A woman alien cannot 
be endowed, unless she marries by the kin^s licence (2). 
Neither can an alien husband be tenant by the curtesy (3). 
So likewise a foreigiier is in most instances prohibited 
from acquiring a leasehold interest. He cannot hold a 
lease for years, of tneatJows, pastures, or the like (4). 
But an alien merchant may rent a house, which it seems is 
more than any other foreigner can (5), And 32 H. VIII. 
c. 16. makes leases of dwelling-houses or shops, grant^ 
to any stranger artificer, void (6); a foreigner, "however, 
may hold a term, eitlier as executor (7), or admini¬ 
strator. (8) 

The Capacity to take a freehold or other interek in real 
property is given either by letters of denization, or by 
act of parliament, to naturalize the party. But as the 


(i) Black. chap. x. 37%. 

(z) Hargr. Co. I.it, 3t. a. n. 9. 

(3) 7 Co. 25. ^ 

( 4 ) X Woodes. Lect. 37Z. 

' (5) Ibid. Co. Lit. b. 

(6) See '' Piikingtpn 7/. Peach, 
z Show. X33. Hargr. Co. Lit. Z. n. 

7. I Woodes. Lect. 373. Rex v. 
Eastbourne, ante, z8i. (3). But if a 
-atatnte like this is to be construed with 
literal strictxiess, there are cases pf 
leasehold estates to which it does not 
extend, as it only includes houses and 
dwellings leased to artificers. Mer¬ 
chants, and other forelgHers may, 
therefore, take a lease, at indeed an 

K 4 


artificer may do of messuages not ne¬ 
cessary to carry on.his trade, suck as 
stables, cpach-houses, and other con- 

, -Ai ' * ^ 

venlent houses, to put his necessary 
goods in. See Jevens w, Harridge, 
I Saund. 6. May, > an artificer m.iy 
become entitled to a leasehold inte¬ 
rest in houses and dwellings, by means, 
not within the words of the act, as by. 
marriage or devise; he may also held 
without lease. Pilkingten v. Peach, 
Z Show. 135. 

(7) Upivcll's Caroon’s c«se, Cro. 
Car. 9. See also Wood*-s. I.ect. 377. , 

(8) See Carooii’s case, ante, (7). 

capacity 



.Incapacity 
a$ to free¬ 
holds. 


As (o lease¬ 
holds. 


How they 
may acquire 
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By umom a Se/flcmnt may he acquired* 

capacity or incapacity ol‘ an alien to acquire a settlement 
by estate seems to rest on llie same principle as that of a 
pc. Son attainted of treason or felony before lie is restored 
ill blood j ibe competency of both seems, supported to 
this extent, by the authority of a recent decision in the 
Court of King’s Bench, viz. that an attainted felon dis¬ 
charged imdt'r the sign inaniial, acquired a settlement 
for himself and his uncmancipated child, by purchasing 
a copyhold for more than 30I. upon siuTender fonmcUy 
made, and upon which he’ had subsequently resided, and 
received the issues and profits for nine years. (i) 


(x) Rex V 15 East, 

463. It was contended against the 
settlement, t. That in order to 
gain a settlement on a man’s own 
property, he most have some estate or 
interest vested in him. ^Rex v. Wid- 
wmhy Burr. S. C. 109. Rex. v. 
Cold Ashton, Ibi^. 450. Rex v. Pains- 
v;ick,_ Ibid. Rex v. No-th 

Curry, Cald, 157. and Rex v. Chew 
Magna, Ibid. 365/ a. That the sign 
manual, wnh the letter of the Secre¬ 
tary of State, did not restore tl e capa¬ 
city of an rittaijited person, 'Gulley’s 
case, I I.each, Cr. CaS. 113. ForuCr. 
l.aw. ^2. I Black Rep. 479. 3. 

’i'hat an attainted person cannot hold 
freehold, much less copyhold pmperty. 
Co.Lit.2. 6 , Dyer: a.h.'Trcby’snote 
in inarg. 3 'he King •w.. V.’endmaD, 
Cro. |ac. 8 't. Duke of YoVk v. Mats- ’’ 
ham, Hardr. 43 a- 7 * Benison v. 
Strode, T. Jones, 189. PoUeaf. 615. 
snd the doubt expressed by Lord 
Kenyon, in the case of B ex v, St. 
Mary in Cardigan, 6 Term Rep.117. 
was relied upon as of great weight In 
fayonr of the t'bjection. Sed per Lord 
J'.llenboroiieh, C. 3 .' “ It was only 
said by Lord Kcnytin, that whether 

*3 


By 

“ the man could acquire a settlement 
“ after the attainder, was another 
question from that which he was 
“ then called upon to decide; and so 
“ it was: but this was only declining 
“ to decide a larger question than he 
was then called upon to do The 
^ )x>int raised is of some doubt, and of 
more general importance than usu- 
“ ally arises on settlement cases, lit 
*' the form of it, a purchase was made, 
“ which satisfies the terms of th.e sta- 
“ tute 9 Geo. 1, c. 7. s. 5. that nO 
^ person shall acquire any settlement 
** in any parish, for or by virtue of 
“ any purchase of any estate or inte- 
“ rest in such parish, whereof the con- 
“ sideratioc for part purchase doth 
“ not amount to 30!. bona fide paid, 
“ for any longer time than such per- 
“ son shall inhabit in such estate, &c. 
“ Now this was in its form a purchase 
“ for more than 50I,, and he resided 
“ on it for more than 40 days, and he 
“ has not been removed from it. Who 
“ then was in a conditioti to remove 
“ liim for the 40 days? The lord, 
“ who has, by admitting, accepted him 
“ for iii.s tenant, even if he could after 
“ that admission object to him, has not 

objected 



a Settlement may he acquired, 

3 By 35 Geo. IIL c. loi. s. 4. no act done by any poor 
person continuing to reside in any parish, township, or 
place, under the suspension of an order for their re¬ 
moval, or of a vagrant pass for passing them, shall be ef¬ 
fectual, either in the whole or in part, for the purpose of 
giving him or her a settlement in the same, (i) 

‘ nbjected. If the lord had no notice “ peached. And whether or not the 
“ of the objection at the time of the “Crown crnil have impeached his 
“ adtniss'On, I do not n.ean to say» “ title., he has now held the estate uri- 
“ that he was afierwaids precluded “ der a title not defeased for above 
‘•from rnakine the objection; hut he “'fortj days.’' ’i’hc other Judges as- 
“ has not, in fact, objected; anti sented.—Older confirtned. 

“ the tenant h.as now coiuiiiued for (i) Quaire, if a woman should 
“ ii'tif* jears in possewion, and by marry an inhabitant settled in the pa- 
“ the stature of lirrlitaf ions, part of the rish, or an estate should, come to s 
“ rents, it "iueSj^-nd profits can no longer person so residing, byaetdf law, are 
“ be recovered ftom him. .So that if they j*revented from acquiring settle- 
‘ < he had a defeaziide estate for the merits l‘v reason of this clause; or are 
“filst 40 days, he has held the estate they excejHed from its operation os 
“ undefeated for more ihati that pc- not neuig “ acts done by the poor 
“ riod, which cannot row be tm- “ per.'on?" 
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CHAPTER XXVIIJ. 

Of the several Situations in vchich Persum are irremavaUe. 

'J'HE 13 & 14 Car. 11 . c. 12. enabled pariah officers to 
remove all persons not settled in their pai*i&li, and 
endeavouring to settle themselves, and likely to beiponie 
chargeable there, to the place of their last legal settle¬ 
ment (i}. Besides the exceptions expressly made lin the 
statute, some peculiar cases were considered, as not b>eing 
within its policy or purview, so as to render person's in 
such situations removable under the act. The huma¬ 
nity of the legislature had introduced several subsequc.nt 
exemptions iroin the general law, by rendering persoi ts 
irremovable until they became an actual charge to thei r 
place of residence, of which the principal are those created' 
by laws which respect ce‘rtificates. Finally, in the same 
anxious spirit to alleviate the misfortunes of die poor, an 
act w'as passed, 35 Geo. 3. c. 101., by which all persons 
are rendered irremovable until actually cliargeable to the 
pl^ce they inhabit, except under special circumstances, 
which will be noticed more particularly in considering 
the provisions of tliat statute. 

Prior to treating of the law of removals to the place 
of settlement, it stems proper to consider, as pr^mi- 
nary thereto, i. What persons are irremovable under 
13 & 14 Car. II. aldiough actually chargeable to the 
place they inhabit. 2. The laws respecting certfficates. 
3. The edbet and operation of 35 Geo. 3. c. loi. upon 
this particuUir subject. 


{1') Ante, vol. I. 249. 



OfP^$om irremch(Mi. in.cetiam Situations. 
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PART I. SECT: \r 

•v 

Of Pcrscms irrmffoahle under 13 4 * 14 Car. 2. although 

actually chargeable. 


The impediments ^yhich. may exist to prevent t^e j:e-.Persea* \r, 
mbval of those who apply for p^ish reHe^- 
kinds: i st, Wtegrethe resinoVal .would interli!^ 
relationship in which the patippf staands;j^J^at<ji^a‘thi]i’d 
person, and which the law %viU not suffer to^-5?tih^li’'-t 
rupted .without such person’s consent. ; 2 d, Wtt&jB She- Want of 

. .. 1 1- i.* * iuiiadiction. 

justices have no junsdiction. 


The connections which prevent removals are of three These con- 
kinds; 1st, Husband and wife.' 2d, Children within the 
age of nurture. 3d, A master and his apprentice or ^nd wife. 

, . 2d, Master 

servant. 'and appren- 

or SCI - 

vant. 

If a married woman intrudes into a parish, apart from 
her husband, she may be removed to the pl^e of his set->omen, 
tlement, if he has one;(i); and if he have none, she 
be sent to her maiden settlement. (2) 


But no order can separate husband and wife agmnst Cannot se^ 
their consent (3). Where a wife ftands in need of parish Ja. 7 d®Dd* 
relief, the husband becomes chargeable from his inability ‘vi|e. 
to maintain her, whom the law calls upon him to sup- 

(r) Re* «. Higher Walton, Burr. ,( 3 )^** Michael** in Bath v, Nunny, 

$.0,162. I Str. J54. Burr, S. C. 815. Re*. 

{%) Ante, Vol. i. zjg. w. Carlcton, Burr. S. C. 813. 
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port ( I ). If he reside with her, and has a settlement, 
they shall be removed thither; or if the woman is removed 
alone, and the husband is living, he may be sent after¬ 
wards to his family (2). But if the husband is a foreigner, 
and have no settlement, the wife cannot be removed with¬ 
out his consent, although she asks a temporary relief, be¬ 
cause the husband has no settlement to which he can be 
sent; and he and his wife shall not, against their will, 
suffer such a temporary divorce from each other. (3) 

v' , • ^ 

Unless by Yet in such a case, if the husband and wife consent to 
consent. removal with their children to her maiden settlement, 

an order to tliat effect is valid; because married persons 
of an inferior condition in life must frequently separate, 
fiwr the purpose of subsisting by their labour: there is 
neither public nor private injuiy in their doing so. (4) 


It must ap- As every thing is to be presumed in favour of an order, 

rSssfy by intended that they are thereby separated, 

the order nnfess thefect expressly appears on the face of the order 
mesthemf itsclf (5). A Separation IS not to be presumed therefore, 
n 5 s good, although the order states that the husband was examined 
at the time of making it; for he might be before the ma¬ 
gistrates, without residing in the parish (6). On the con¬ 
trary, where the wife is removed alone to the place of 
her last l^al settlement, it shall be intended to be that of 

(z) WahhSm V, Sparkes, Skin. 556. sed, aUaging his inability, it might per- 
Comb. %%i. gee the reasoning of the b.aps have been tantamount to a rehef 
judges in Res v, St. Mary Westport, of the grandfather.'’ 

3 Term Rep. Mr }. Ashhurst seems (2) Per Lord Mansfield, C. J. AL 

r.o extend the principle even to Uid ton v. Eltham. 

cue of a grandfather and grandson. (3) Rexir. Carleron,ante,i39. (3;. 

Here the relief was not given, (i. e. (4) Rex v. Kltham, jJ East, 113. 
ro.the son and grandson) on the appli. See also Rex «. Hooe, 4 East, 103. 
cationdf the grandfather; andin order {5) St. Michael's, Bath v. Nunny, 
to extend the consequences of this re- ante, 139. (3). 

- ftef to him, the parish should have first (6) Rex v, Eltham, ante, (4} 
called upon lum, when if he had refiw 


her. 



Of Persons irreiatewahle althmgh actually chargeable. 

her husband (i}, and that he is at the place where he is 
legally settled. (2) • 

2. Upon the same principle, children within the age of 
nurture, cannot be removed from their parents, whether 
legitimate ( 3} or otherwise. (4) ' 

Tlie rejnaining connection, which the law does not 
suffer to bo broken, is that of a master qn4 servant, or 
apprentices, for they stand iQion a similar footing: these 
contracts cannot be dissolved, or the parties separated 
against their consent ( 5). But if the master is unable to 
maintain them, and is bound to do so by the terms of his 
contract, it is, perhaps, a sufficient ground to deem 
liim chargeable, and to remove him aa sueh [ 6 ). A case 

occurs,. 


(1) Rex V Higher W-ihon, Burr. 
S. C. 132. ante, 139. {i), Rex <v^ 
Cheshunt, Doug. 46. Cjid. 

(2) Rex Ironactrn, Burr. S.O. 
IJ. 3 - 

(3) Rex t'. Cuckfiold, Bun*. S. C. 
390. that they mu'.t be removed with 
the mother to her settlement,. See 
Wangford v. Brandon, Carth. 449. 

(4) Rex V. Heinlington, Cald. 6. 
post. 

(5) Ante, Vol. i. 388. n. (i), Rex 
V. Ozlewortli, Burr. S. C. 303. Rex 
•V. Alveley, post. 143, n. (i). Quaere 
tamen, whether this extended further 
than where a pauper .was liable to be 
removed as likely to become chd];ge- 
able. For Xee, C. J. says, “ if a ser¬ 
vant should become chargeable to a 
parish, I thinb he may be removed.” 
Fittleworth v. Pulborough, a Const. 
173. PI. 336. 

(6) See Rex v. St. Mary Westport, 
3 Term Rep. 44. ante, 14a (i). Such 
cases are not likely to ofcur. But it 
seem^hard upon the parish, if they 


have neither power to remove the in» 
digent apprentice or servant from the 
master, nor the latter with tlic servant 
or apprentice, where he is unable to 
maintain tliem, or else to withhold re¬ 
lief .ihogether, if they refuse to put an 
end to their contract. Something, 
however, may depend upon the nature 
of the agreement between the master 
and hts servant, or apprentice. For a 
master is not in all cases jiound to hod 
them in necessaries, but may stipulate, 
that they shall find themselves. See 
Wennall v. Adaey, 3 Bos. and Pull. 
347 " »s w servants. Rex v. Pottsea,> 
ante, Yol. ii 463. Rex v. Walton 
en le Dale, Ibid, as to apprentices. 
It was oven doubtful, whether a 
mast^ could be compeUed to provide 
for a parish apprentice prior to 8 9 

W. UT. c. 30. s. 9. See the opinion 
of Lord Kenyon, C. J. Rex v. Leigh¬ 
ton, ante, Vol. 1 . 464.' But the mas. 
ter’s inability, where he is imder a le¬ 
gal obligation to provide for his appren-. 
tice, is a good ground to discharge the 

inden- 
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3. Chil¬ 
dren. 


3d, Master 
and appi en¬ 
tice, &c. 
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occurs, howeV€^ in Ae Iasi sectionV which shews that a 
servant, alt^i^j^'-^h^gcablc to the parish, in the legal 
sense ojf was held, not removable against her 

master’s ^nss^t, pending the contract of service, (i) 

, t* f*ir I 

r • li ' ' ' , ' " 


a servant be well settled in the parish, and the 
is removable, it is said that the former cannot be 
tjj^oved. with him, under 43 Eliz. (2) 

, t 

ad. Magi- r«i , . , . . . 11 

strrteisk^want The 2d casp in which magistrates are unable to re- 
Tnbve, arises from a deficiency of jurisdiction. 


residhf^iT" Persoiis residing upon their own estate, howso- 

theirovrti .evcT acquired, or whatever tlie value, though actually 
dife^gh"’” chargeable. For 13 & 14 Car. IL gave no power to 

within remove persons living upon their own estates, and the 
9 Geo. I. pQep, I, does i^ot enable die justices to remove them, 
bnt pnly^dedares, that “ no person shall be deemed to 
acquire a settlement in any parish^ by virtue of any es¬ 
tate or interest in such parish, whereof the considera¬ 
tion doth not amount to 30I. &c. Jbr any further w 


indentures, and also a contract of hiring 
where the justice has jurisdiction. It 
was ruled by Lord Kenyon, that if a 
servant, living under the roof of his 
master, faills sick,' the master is liable 
for tnedicioes provided for the servant. 
Scartnen «. Castell, i- Espin. Ni. Prt. 
Cas. 270. And Lord Eldon, C. J. 
seemed the same opinion, provided 
the servant’s illness has not been the 
consequence of his own miscon^ct or 
debajAchery. Simmons v. Wihnot,' 3 
Eqjin. Iffi. Pri. Cas. 9c; But it has 
been since ^tennined, that the master 
is not liable, i^n an implied promise, 
to pay ftsr mei^al assistance, afRirded 
to a aervautjtp whom he bad agreed te 


give yearly wages and victuals, who had 
broken his arm, and was carried to the 
servant's mother’s house, where he was 
cured; and tlie doctrine in Scarman v. 
Castell was questioned by the court. 
Wenuall V. Adney, 3 Bos. and Pull, 
247. It bad been likewise determined, 
that where a yearly servant broke his 
limb by a fall from the shafts of his 
master’s waggqn, the master was not 
liable to the parish for the ezpence of 
,supporting and curing him. Mewby v. 
Wiltshire, Cald. 527. ^ Espin. Ni, Pri. 
Cas. 732. See post, title, Mwntenance 
of casual Poor. 

(1) Rexv.Alveley,ante,-141. (5). 

(2) Comb. 478. J4 Vin. Abr.439. 

Umg&' 
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longer time than such yerson shall inhabit in such 
estate^ and shall tlien be liable to be removed, 

&c. (i) 


But a person is not irremovable from a mere local 
privilege or franchise, to which he is entitled as a frets 
mam (2} 


2d. A man^s wife and ^imily, resident upon his or ad. Family 
her estate ('3), or upon a tenement of the value of i ol. [enwent”of 
pel' annum, notwithstandijig the husband dwellscelse- lol-perann. 

^ ^ where' huS"* 

where, cannot be removed. For although tlie wife band dwell* 
cannot' acquire a settlement during hi& life (4),, yet «^**»he*f«* 
not only the husband, but his wife and family, are 
irremovable in such a situation, because they do not ^ 

“ come to settle in a tenement under the yearly value 
of ioL”(5) 


3d. Persons born in extra-parochial places, for which 3d, Petson* 
no overseers are appointed, cannot be sent thither as to 
their place of settlement; nor can the poor who reside pla«s- 
there be removed; for neither the 43 Eliz. nor 13 & 14 
Car. 11 . extend to these places, or give the justices 
any jurisdiction over them (6). But if die place is a vill 
or township, so as to admit of having overseers, the ma¬ 
gistrates should first appoint theto, aiid then make their 
order. (7) , ^ ' 


(x) Re* V. Martley, 5 East, 40. 
See Rex Duncburch, Burr. S. C. 
553- 

(a) • Re* «. Warkworth, East, 
53 Geo. III. Maule and Selw. M.S. 

( 3 ) PferLee, J, Berkhamstead v. 
St. Mary, Nerthchurch, a Bott. 33, 
PI. s6. and see Re* v. Aythorp 
Roodfogy Burr. S. C.‘ 41a. 


(4) See ante, vol. i. a58. n.f3). 

(5) Rex w, Leeds, Biut.S.C,5A4. 
2 ^tC, X43. PI. 187. 

(6) ’ Bridewell v, Clerkenwell, 

a Salk. 486. Dean v. Linton, % Salk. 
487, Re^ Tamworth, Cald. a8. 

(7) Ante, vol, i. *6. • 
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4th, Pefsons 4 tli. This rule Bqcms, upon the same principle, to apply 
Sim°m to the case of persons horn out of England or Wales, and 
not having gained a legal settlement there (i), as well 
as to all other casual poor. 

I 

A day-labourer settled iu I. was employed to drive a 
load of hay from thence to B. and return with a load of 
muck; in loading the muck, he fell, and broke his leg, 
arid it was held, “ that an order for removing him was ill; 
for no person is removable from the parish where he is, 
but by positive statute. The 13 & 14 Car. II. c. 12. (the 
statute which confers the powder of removing,) after re¬ 
citing, that poor people endeavour to settle themselves in 
those parishes where there is the best stock, &c.; and 
when they have consumed it, then«4^ another parish, &c. 
says, that it shall be lawful, on complaint of the parish 
officei*s, within 40 days q/i(T anij mch person coming so 
to settle as aforesaid^ in any tenement uynler the yearly 
value of 10/., for any two justices of the peace of the 
division where any person likely to be cluirgeable to the 
parish shall cotne 'to inhabit, by their warrant to remove 
him to the pla^ of his last legal scttlcjnent. The ex¬ 
pression “ coming to settle” denotes that the party cojnes 
miimo mot andi or mayiendi: it may be for a temporaiy^ 
ourpose, but still it must be understood that he comes 10 
settle there. How can it be said that the pauper went 
into this parish animomorandi at all ? He went into ti*e 
town witli a cart of hay, which he was to dispose of, and 
return with a load of muck. How then can it be said 
that he went there to settle ? (2) 

Tiie Court were likev,Is(j of opinion that the power of 
removal was not in anywise enlarged, so as to extend 
... 4 

(j) See Conrad’s case, GomU. 487. (»'i PeJ I-onl Eilenlioroiig*-, C. J. 

Poor’s Sett. 487. called Cowred’s case, Rex‘v. ?>(. James, in ilury Sr-Ed- 

a Bott, zi. PI. 37. wunds, 10 aj. 


to 



Of Pei'sons hremovabU iko^h actually chargeable, 14 

to this case, by 3 5 Gea III. c. 101.; for that act meant to 
provide, that persdns who by Uw were before removable if 
likely to become chargeable, should not be removed' till 
actually so; and to make provision for suspending die 
order of removal when made, in case of sickness iind in« 
firmity; and that the expences incurred in the care and 
maintenance of the persons between the order to remove 
and the actual removal of them, should be defrayed by 

tlie parish to which tliey should be found to belong. (i) 

. • 

A pauper renting a house and residing at I., froni Paupor re- 
which parish she occasionaliy received relier, upon ^ 
plying as usual for relief, was refused, and desired by fi^^tasional 
the officers to go into F., in which parish some of her .movable, 
husband’s relations had resided; and upon doing so,s^hc 
was, by the officers of F., refused relief, and sent bock 
to I., when it was again denied her, and she was desired 
to apply once more to F., but expressing her unwil« 
lingness to do so, one of the overseers took her to F. 
without any order of removal, the officers of which 
latter parish relieved her, and threatened to send her 
to prison if she returned to I. The-pauper was de¬ 
sirous of returning to her house at I., but owing to the 
threats of the officers of F., she remained there eight or 
ten days when she was removed from thence to B. It 
was contended that the pauper was nut a proper subject 
of the laws of removal because she did not go into F. to 
settid or inhabit, but was compelled to be tliere by a 
species of duress of the parish cifficers themselves. But 
the Court were of opinion that this temporary relief being 
necessary to prevent her from stkrviiig, she was liable to 
bo removed fi’om either F. or I. |o her proper palish.(a). 

(i) Per Ld.£Uenborough, C.I. Rex M. 49 Geo. III. in e case netrly nlxkft 
•w. St. J^mes, in Bury St, Edmund’s, in circumstances. 10 East’s note, In¬ 
to East,*5. and see post. sect. 8. and ilex, title Poor, Removal, 
ebap. 34. sect, r, a. and 4. The same (a) Rex *1/. Birmingham, Trie, 
point was ruled, in Rex v. Thatiham, ^xGeo.Ul, 14 East, ajx. 

VOL. !T. t PAiyr 
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Cdr.il. 
c. la. S.3. 


Object i)f 
S&9W.TII. 


Ajjplied ■ 
only tn the 
lid c uni fa> 
mily. 

Ann. 

18. applied 


PART II. SECT. I. 

0/ ihc 8tatuU resperiing CvtiificaLc^^ 

This statutfs itpoii whicii the law of certilicutcs <lc- 
pc'ncf are, 1st, 13 & I4 CjiiJI. c. 12. s. i. idiicli relate'^ 
principally to certificates given to pot)r'and iiit^le-bodied 
persons reniOA’ing occasionally from their places of in¬ 
habiting, to procure work; and is granted by the mi¬ 
nister of the parish, one, chiirchvvarden, ami one over¬ 
seer. 2d, 8 & 9 W. III. c. 30. 9 & 10 W. III. c. 11. 

12 Anne, c. 18. s. 2. and 3 Geo. 11 . c. 29. s. 8. 9. (i) 

The object of 8 & 9 Will. Ill, c. 30. was to enable 
the poor to remove with facility from their jilaces of sot- 
llemeiit, and become inhabitants of other parishes, dial 
they might gain a livelihood without being a burthen 
there. It makes those who reside under certihcales irre¬ 
movable, until actually chargeable, and in l eturii pro¬ 
hibits tliem from acquiring settlements while they dwell 
under its protection, “ unless he or they ^hall really, and 
hona Jide take a lease of a tenement of the value of icl. or 
shall execute some antiual office in sucli parish, 
legally placed in such office.” 

But this statute applied only to persons mentioned in 
the certificate, and those who could claim settlements 
from them as natural parts of their fiunily. The 12 Anne, 
C., 18 . s. 2. pa.S8cd, therefore, to prohibit apprentices and 


j) Kor these siaturt.’, .ve Use Appends, 


•seiwants 
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Q/* CertifioateL 


vr;rvaats of ccr 
as tuch»(I) 


tific^lfed persons from acquiring settlements to appren^ 

"* ticcs and 


servants. 


'Jlu; general principle of this law is> that the certifi- Protection 
cate's protection and party's inability to acquire i settle- cat<>rand in- 
ment arc co-extensive. As it obliges a parish to receive 

(7 1 ^Hin Set"* 

a person to wlioip the certificate is granted, together with cieniein, co¬ 
ins family, it lioUl? out in return an indemnity to the 
pansh receiving them, that neither he nor any qf his 
family that then is, or thereafter shall be, shall, while 
they continue such, bring any burthen upon it. (a) ' 

Tliose who reside under a certificate therefore caotoot 
acquire settlements, except by the methods prescribed in 
the 9 & TO W. III. c. II. (3). But if unpiibtected by 
itj they may do so in the same manner as any other per¬ 
son. For wherever a certificate is not conclusive upon 
the parish granting it to receive the party back again, 
it docs not prevent him from acquiring a settlement 
there. (4) 

t ' 

The subject, thel-eibrc, may be divided into the fol- Division u£ 
it>wing heads; ist, The form of the certificate, ad. To 
whom it extends. 3d, Its effect. 4th, Its contmuail^ 

•ind determination. 

I 

(i) See the opinion of Lprd Ken- of Lawrence, J. Rex v. .Motdeke, 
yon, C. J. Rex n. J-Iintlcy, 4 Term 6 £xst, 397. 

Rep, 371, and of Lord EUenborooj,h, f3f Post. 15?. 

C. J. Rex •». Mortlalce, 6 East, 397. (4) Per Lawrence, J. Rex *». Stop* 

post, (a), ringtdti, 7 Term Rep. 133. pok, 137. 

(a) See th^ opinion 'of Grote, i . (j). ■ 

Rex w, Hdmpton, 5 Term Rep. a66. 
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PART II. SECT.Tl. 

Of the Fonn of a Cetiijicati'. 

TitK churchwardens and overseers of a parish may 
grant certificates, not only to able-bodied persons to en¬ 
able them to acquire a livelihood, but likewise to the 
poor tmd impotent for particidar purposes; as to protect 
them during residence in their wtu-k-house erected in 
another parish, for maintenance (1): or in an hospital for 
cure (2). They cannot be compelled to grant one in any 
case (3). But when granted, the following forms are re¬ 
quired by statute. 

By 8 & 9 W. III. c. 30. 

1st, It must be under the hands and seals of the major 
part of the churchwardens and overseers of the parish, 
township, or place, if it has churchwardens; or under 
those of the overseers, if there are none. 2d, It must be 
attested by two or more credible witnesses. 3d. It must 
be allowed of, and subscribed by two or more justices, 
within whose jurisdiction the parish or place which grants 
it lies. 

One object of 3 Geo. II. c. 29. s. 8. was to facUitaU 
the mode of proving certificates (4), and it requires, in 

(i) Rex T*. St. Peter’s and St. where a motion for a mandamus to -a 
Paul’s in Bath, Cald. 2x3. parish to grant a cerrific.ite was re- 

(a) Dub. per Foster, J. St. George jerted, as a strange attempt. 

V. St.Olaves, Southwark, Burr. S. C. (4) Per Ashhurst, J. % Term Rep. 
205. 466. 

•a. St. Ives. Sess, Cas. 153, 


addition, 



Of the IPoi'm of a CeriiHcate, - i4y 

atldition, 4tli, that the witnesses, or one of them, who under 
attest the execution of the certificate, shall make oath c. 29. s. 8. 
before the justices who are to allow' it, that he or they 
S 41 W those parish officers, whose names and seals are 
affixed, severally sign and seal it. 5th, llie justices are 
also to certify that such oath was made before them; and 
every certificate so allowed, and the oath of the execu¬ 
tion so certified, shall be taken and allow'ed in all courts 
as fully proved, and shall be received in evidence, with¬ 
out further proof. 

I’lie certificate inust^ therefore, be signed and scaled Must be 

j /V* ■ i 1 I* • 1. /Y» Signed 3iid 

{>y a suliicieiit number oi parish officers. sealed by 

majority^ 

I St, Of signing certificates in parishes and townships 
baying churchwardens. 


The statute of King William had expressly given the 
})o\ver of granting certificates to the churchw'ardens and 
overseers jointly, or the major part of them; and in case 
there were no churchwardens, it gave die same power to 
the overseers alone, of whom there must have been at least • 
tw’o; but in no event did it give this authority to the 
churchwardens without'the. overseers, (i) 

The point, whetlier a majority, both of churchwardens 
and overseers, were necessary to sign a certificate,.had not 
been expressly decided. But it was held that unless it 
was signed jind sealed by a majority of the aggregate 
body, it was altogether void. (2)^ , * 


(i) Per Lawrence, J. Ilex oi. St. pott, i^o. (3). Yet see the ojMnion 
Margaret’s Leicesiej-, 8 East, 334. cf Loid Kenyon, C. J. Itex v. 

(it) It seems as if a majority Beest'oit, 3 'Perm Rep, 952. post 
of both were necessary; see the chap.xi^xtii, sect.3. and 51 fJeo-IIL 
opiiibn of Lord Ellenboroiigh, C. J. c. 80. post. 131. 

Rex w. St. Margarets Leicester, 

^ 3 


Tims 



! 


(y ^rr,i of a Certificaie* 


CtfrtiScajfr THus a eKecutedby two churcliwardoiis and 

chtticSi. over^rs- oS a parish, where there were six of tin.' 

wardens and former aiid fonr pi* the latter, was held void. (i) 

tv'^ ovei 

seers, wheie su dlurdiwarde'iss juid four oveiset-rs, v lid. 


Majority 
of officers 
de jure. 


It seemcfd, likewise, that certificates must under that 
act be signed by a majority of parish ofocers being such 
4 e jtire ; so tl\at where a parish liad four churchwaiden * 
agad eight overseers, the ccvtificatc was invalid, as It 
would be impossible to disfinguish which four of the 
eight overseers were legally aj^pointed. ( i) 


It was likewise adjudged that a certificate signed bi 
two cburciiwai’deiis, one of ^vhom w'as also appointed 
sole overseer in the same year, was a naility. For by 
Lord Fllcnborough, C.. 1 . the certiiicato act 8 & 9 W. III. 
c. 30. requires thj’t a certificate sluili be granted 
under the hands and seaL of the clnjrcLw'^ardeiis and 
overseers of thepiu’isb, or the major part of them. How 
then can we say that what is directed to be done by two 
overseers at least, joined to tlie churchwardens, or the 
'major part of them, am be done by ojic overseer and 
one churchwai-dcn only, or by two chui-cliwardens, one 
of whom acted in the double character of i hurchwarden 
and overseer. (3) 


jt G«o. IIT, 

C.8o« 


But many inconvenioilcics arose fi’om those determina¬ 
tions ,* such for instance were those whicli lespccted tlu> 


(i) Rex V. Tamwotth, buir. o.C, 
/yo. So a ctiitificare urder thi. 
and seals of one chunhwardei, ;ind 
one (»reiseei- of a pjiish, having two 
overseers and fonr chiiichuardens, 
was held void. Rex y. Margain, 
X Term Rep. 775. 


S<o Res V. Wymondham, 
il Terra Rrp. j^z. as explained by 
1, Rex t;. e'l'fr'rtjj a Knsr, 
175. The f.ict was nor snfiiciontly 
stated by the sessions, and the case 
was decided irpon another point. 

(3') Rex V. St. Margaret’s Leices¬ 


ter, S East, 33Z. 


biivtling 
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hinding of jmrish.apprentices (i) “ in small parishes 
where two persons only had been annually appointed 
to act in the capacity of churchwardens as well as 
overseers,” (2), to remedy which it was enacted by 
51 Geo. III. c. 80. that all indentures for the binding 
of parish apprenticesi and all certificates of the settle- 
merits of poor persons, which have been heretofore 
executed and signed by ^two persons only, acting oi' 
purporting to act in the capacity of chnrcjhw'ardens as 
welt as of overseers of the poor, and also all such inden¬ 
tures and certificates as shall thereafter be so signed, shall 
be consideral as good, valid, and cflectual as if the 
same had been executed and signed by disdnei persons 
as churchwardens, and distinct pei'sons as overseers of 
the poor according to 43 Eliz. c. 2.” 


2d, Of signing certificates where there are no church¬ 
wardens. 


'^rhe 8 & 9 \V. III. seems to require that a certificate 

, . , 8hip,mu!»tlie) 

granted by a towmship, maintaining its own poor, and not si^n.d hy 
having churchwardens, should be signed by all the over- 
seers. No decision has occurred on this subject, but.it has only 
been determined, that it must be made by two overseers at j^s^cned 

least; for the appointment of one overseer only is bad in ‘’y 1';^- 
law', by 13 & 14 Car. II. c. 12. (3); and if but one is 
appointed, a certificate sigited and sealed by him is 
void. (4) ' 


is void. 


A further question arose in the preceding case, whether, Quaere,vyhe- 
whero a township situate within a parish has no church- church-* 


(i) See Rex v. All Saints, Deiby, (4) Rex v. Clifton, % F.ist, if'ifl. 
13 East, 143. ante. It seems as if the l oint might have 

la) Preamble, 31 Geo.3- c.80. been made in Re\ Samborn, 
(3) Ante, vol. i. 44, 3 Terra Rep. 609., bur it was nor. 

L 4 wardens 
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wardens wiM*dens of its own, and maintains its poor separately, the 
churdiwardens of the parish at large ought to join with 
certificart? the ovme^ of the township in granting certificates ?^ 
The court did not decide the point; but two (i) of the 
three jjddges present intimated as the inclination of their 
opinion, i^at it was unusual, might be inconvenient, and 
seeing unnecessary for them to do so. (2) 

li^me of The certificafe should give to those who sign it, the 
* addition of churchwardens or overseers, 'according to 
their official situation in the parish. Yet if the officers of 
an hamlet, situate within a parish, and maintaining its 
own poor, describe themselves as officers of the parish at 
large, and acknowledge the persons mentioned to be 
legally settled within the parish, it is not such a defect 
as vitiates the instrument, but may be explained by parol 
evidence of the fact {3) 

V* 

Justices The justices have a discretional^ power to refuse or 
tioiMo alldw a certifid^; but unless they allow it by regularly 
bw ceriifi ^^6 blaaiks, and signing their names, it is not 

cate. witlun the act, and cannot conclude the parish (4). And 
♦eSion * " ^ justices appear to sign ouly as witnesses, without 
using words to signify their allowance, it is not suffi¬ 
cient (5 ). But the same person may under 8 & 9 W. III. 
c. 30. i^low as magistrates, and attest as witnesses, 
when it appears they take upon them to act in both 
capacities. (6) 


(j) Lawrence and Le Blanc, J, (4) Rex v. Wooton St. I.aurence, 

(S) Jtex V. Cltftpn, ante, 151. (4). Burr. S. C. 581. Rex v. Boston, 
Sot see a & 3 Ann. c. 8. 3. by Sir. 94. 
wJ)i^ this is cured, as also 17 Geo. 11 . (s) Rex •:>. Boston, ante, (4.) 

e. 38. sect 15. , (6) lb. 

(3) HdS 9. SamboTB, 3 Term'Rep. ’ 

<09, 


A cer- 
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A certificate was attested by A# B. a xtiarksmany and 
P. I. The justices certificate and allowance was as 
follows: “ We, &c. do hereby certify, that he, the said 
P. I. came before us, this day, and made oath that he was 
present with the other witness above mentioned, and did 
see the said churchwardens and overseers severally sign 
and seal the said certificate; and that his name is of his 
own proper hand-writing. And we do allow of the cer¬ 
tificate above written.” It .was argued, 'that this certi¬ 
ficate was insufficieiit; for 3 Geo. IL c, 29. s. 8. requires, 
that the attesting witnesses, or one of them, shall make 
oath before the justices wdio allow it, “ that such wit¬ 
ness or witnesses did see the execution of it; and that th^ 
names of such witnesses attesting the certificate Are of their 
ow'ii proper hand-writing.” Whereas here, the name or 
mark of A. B. was not proved to be his own hand-writing, 
for P. I. only proves, that his own name is of his own 
hand-Vriling. But the wfoole court were extremely clear, 
that there was sulficieut proof of A. B.*s attestation. P. 1 . 
swears, “ that he was present with B. and did see the 
churchwardens and ovei'seers severally sign and seal the 
said certificate.” And this is above thirty years ago (i), 
It would be veiy uprcasonable, that the parish, w'ho gave 
the certificate so long ago, should quibble it oft* in this 
majiner now. (2) / , 

It seems that 3 Geo. II. c, 29. ,was only passed for the 
purpose of facilitating the provii^ certificates, and was' 
not intended to lake away any mode of proof which 
existed prior to the statute 3). A certificate therefore 
under 8 & 9 W. III. is good, for that act certainly is not 
repealed by 3 Geo. II. (4) 

; t 

(i) See Rex v. Farriugdon, ppst. (3^1 Per AshhursK, J> Rex V. Far- 
(3)* riujjdon, a Term Rep. ’466. 

(a) Rex ,1/. Ashton Reyuca, Bitrr. (d) Pei Biillcr, h lb. 

S. C. 7 » 5 - 


‘3 j 

Attestation 
under 
3 Geo. 11. 
c. 


3 Oeo. n. 

c. 7Q. pa se.iy 

to f.iciiitJ’.e 
proof of 
ceitilicatef, 
and does not 
take Jiway 
a y pievious 
mode of 
proving-, new 
repeal ihc 
form under 
8&9W.ni„ 


Thus, 
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liras,' a certificate more than thirty years old, regu¬ 
larly allo^yed and signed by two justices, according to 
8 & 9 W. III. was held valid, without further evidence, 
although it did not certify the affidavit of the witnesses, 
in the form prescribed by 3 Geo. II. c. 29., because a cer¬ 
tificate of that age proved itself. (i) 

But tvherc a certificate of attestation is relied upon as 
proof of the original certificate, the forms required by 
3 Geo. II. c. 29. must be strictly followed. 


Tpsi'fi'cU 

uoUer 
3 <lfo. 1 
c. 29. 


ITie certificatG. in the preceding case, was stated in the 
margin to be allowed by us, being first proved to be- 
duiy executed as the statute in that case directs and ap¬ 
points.” It was signed by two justices, but this allow¬ 
ance did not in any other manner c<jrtify an affidavit 
made by one of the witnesses acconling to 3 Geo. II. 
c. 29. On the other leaf of the same sheet of jiaper W'as 
a writing purporting to be made by the sume two jus- 
ti&i, but not signed by tliem, certifying that such an 
affidavit was made. Two judges doubted whether tlie 
requisites of 3 Geo. II. c. 29, had becii sufficiently com¬ 
plied with {2). But the remaining judge (3) thought, 
that evci-y thing (as in the case of a justice’s order,) should 
be intended in favour of the attestation, and as the magi¬ 
strates had stated, ‘‘ that it was proved lo be duly exe¬ 
cuted, it must be supposed to be so.; because if the Ibr- 
malities required by the act were not complied with, the 
certificate -w'ould be false.”" 


Dirretion A certificate is not a transferrablo instrument I’rom 
parish to another (4). But it need not be directed 


Rex, V. I'Krrinsdon.jintc, 153. ('3'). (4) Per Lord Kenyon, C. J. Rex 

(2} Ashhurst and Grose, J. c. \K\ r„oiicih«im, poit, 155. (i). 

f.?'i Duller,/. 


to 
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To whom a Certificate esetmds, 

to any particulat parish ( i), for it takes effect only by 
delivery (2), and a mistake in I he direction docs not 
vitiate it. (3) 

The 8 & 9 W. III. require, ., that it be delivered to the Delivery, 
parish f>flkers of the certificatod parisli. in to pre¬ 
vent the party’s removal from thenc.*, or his ac{j[uiring a 
settleiru’iit there. (4) 

PART II. SECT. III. 

> 

7o whom a Certificate extends. 

A Ceutificate extends to three classes of'persons. Towiiomir 
rst. Those actually named in it; 2d,-Those who are part 
of the person’s family at the time it is granted;,^d, 

Tliose who become so while he continues to reside under 
it (5). ft extends therefore to all who are mentioircd ex- Famii}- 
pressly, althougli they "afterwards live aw'ay from their 
paj'ont, and forai the he.ad of another family (6). But 

unless 

(1) Rex 11. l.illington, .1 Eatt, ■ sevsj of the poor of the patisli of Har- 
4?8. where the direction was '• To , wich, near Dover-court, &c.” The 
the churchwardens, dcr, of the parish session found that the proper name of 
of H., or any other parish in the city t'le parish was St, Nicholas in Har- 
or county of Coventry." A dictum wkh,” and that there was no such pa¬ 
in Rex V. Wymondham, 6 Term rish as Harwich near Dov,er> court. 

JJ 3 ., seems contra, but see it (4) Rex Z’. Wensley, anr», (3). 
explained in the foregoing case ; (5) See the ’ opinion of Grose, J. 

and the opinioii of Chappie, i. Rex lies n. Storrington, 7 Term Rep. 

V. S't. Nicholas in H.ir\vich, post. (6) Rex i/. Ttstertoo, ^ Term 
O)' Rep. Per I.ord Kenyon, C, J. 

(2) Rrx 7;. Wienaley, 5 Term Rex *w. Darlington, 4 IVim Rep.'797, 

Rep. 154. ante, t25. (3). Ucxs>. Bath E.istou,8 Tc m Rep. 4 *6. 

(3) '*'• St. Nicholts in liar-' Bvrt these determin.itionc do noi crea-s 
W'ich, Burr. S. C. 171. The dir.ction anydistinction between children n.imcd 
was “ To the cimrchwardens and over* and tliofc who are not so, while th* y 

cou- 

I If 



To whom a Certificaie extends. 

f ' f 

unless where a person is thus described, it only includei 
such, as live under the same roof with the pater familias<, 
and form his hre-sidc (i), or in other words, constitute a 
part of.his falnOy or household. (2) 

Lxtcntkto Jt cxteiids therefore to all his children- whether born< 

after'boi)! , - 11 . . . 

children, before or alter the certificate is granted {3); to those by a 
second wife, taken while the paiiper resides under the 
certificate, after the death of u first, who had removed 
into the parish and rcsideti with him under it (4), as 
also to the second wife herseUi married under such cir¬ 
cumstances. (5) 


Certificate But as it is competent to the parties to limit the extent 
exclude a of a certificate, it may be fi'amed so as to exclude, as 

son. jjg |.Q person who would otherwise be con¬ 

sidered as protected by it. The pauper’s father, having 
resided some years in J., was removed with his tw'o 
yoimger children to P., and shortly after returned with 
a certificate from P. acknowledging him and his two 
younger ^ilclren settled there. The pauper w'ds neither 
Included in this order of removal, nor certificate; the pa¬ 
rish officers of S. having declared before tJie magistrates, 
previous to the removal to P., tliat as the pauper got his 
own living, they had pothing to do with him. The pau- 
jier was, at, the, time of granting the certificate, about 

to:itinun pan of the fAther’s familf re- (i) Per Kenyon, R^cx v. 

.‘.Uing under the certiHcjtej and fhere- Darlingtpn, supra, Ijj. ( 6 ). 
tore the child’s derivative settlement (a) <». Mortlakt, 6 East, 397, 

shall shift with the father’s whe- (3) Rex w, Sherborne, Burr. S. C. 
ther named or otherwise.' See Rex v. i8a. Rtsjf Bray, Burr. S. C. 529. 
l.eek WootoHj ifi East, tiB. dtul par- ^’4} Rex vt Sherborue, ante, (3)., 
ticularly the judgment of Le Blanc . .(5) Rex v.' tiamptori, 5 'I'erm 
J. Ibid. 124. Also Rex 7 J. Cold'Ash- Rep. 26($. HuilenJ. dissent, upon the 
ton, Burr. S. C. 444- R®* I5ed- {;round that thc' second wife was pro- 

hai4s Ibid. 3S’8«-theretelicd on. As to tectedby the certificate, only as part 
the cfFett of « certificate on the settle- of her hit-Miand’s faintly, ^nd that upon 
inent of illegitimate children, see his death, she was no Ipugcr a part of 
nue, vol. i. aBB. It. See post. 160, (3 . 


ftmrteen 
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faurteen years old, and aiter Ws father’s return, suppoi ted 
himself by his daily labour, and lodged and boarded 
with his father at S. paying him five shillings a week, 

About two years after the fadier’s return with the certifi* 
cate to S. the pauper was hired and served in S. fojPa 
year, and w'as held to gain a settlement in the parish there¬ 
by, as not being included in the certificate. For though 
generally speaking, if a certificate be granted to the head 
of a laniily, it extends to all tfie members of that family; 
yet it is competent to the parties diemsclv^ to narrow 
the extent of a certificate; and that in question 
seems to have been specially framed for the puipose of 
excluding the pauper ftom the operation' of it. It is not 
conceived in general terms, but after mentioning the fa¬ 
ther and motlier, it goes on to spwify the younger chil¬ 
dren, omitting the pauper who was the eldest; and it is 
a known maxim, thatr expressio uniur- est exclusto alteiim. 

It could not have concluded the parish granting the cer¬ 
tificate as to his settlement, because it was intended to ex¬ 
clude him from the certificate at the time it w as graiHed. 

It fpllows therefore that he gained a settlement there by 
hiring and service (I). 

But although the certificate extends to a son as part of 

, cxten'l ro a 

the father s family, witliout being named m it, yet wlierc son who be- 
he himself becomes tlie head dPa family, then the words 
of the statute, public policy, mm the convenience of man- "of to 
kind, require, that he should Icmger be considered as 
part of his fefiier’s fiunily, or he protected by the certi¬ 
ficate granted to the father (2). .Therefore, although a son 
lives with his father, yet if he mames and has children, 
a certificate does not extend t#the grandchildren, either 
BO as to rend^ .them irremovable^ or prevent their ac- 

(1) Rest StoiTingtOtt, 7 Tenn Per Ijord Kenyon, C. 

Rep. I 33 ‘ T', Darlington, ante, ijj. ^6). 
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the Effbct%f Cetiificaies, 

quiring a settleisSBiit (i), unless the son is expressl)i 
named in the certihcate.(2) 

The law-¥i^|iiecting certificates is extended by 12 Anne* 
c.^8. s. to apprentices and seiy^ants, whose masters re¬ 
side und^ ^em. (3) 


PAKT li. SECT. IV. 


Of the Effect tf Certificates, 

Persons who reside under a certificate cannot be re¬ 
moved untli actually chargeable ,4', although the certi¬ 
ficate departs fi*om the usual* form* and promises to re¬ 
ceive, die pauper and his family, when they shall be 
thereto t'eque^^ for it must be taken to mean, when 
they shall be legally requested upon the party^s becoming 
chargeable (5). ,• And if the certificate is destroyed by 
casuality, and the parish refuse to grant a new one, it does 
not render him removable previous to his being so. (6) 

f ' 

^ So also, as the certificate does not protect a person in 
his residence in a third parish (7), it cannot prevent him 
fi*dm acquiriiig a settlement there*. Thus, a son bom in 
the certificated parish, acqaji;es a settlegiient eithm* by 


(i) Rex ante, 257. 

(2). Rex p. Ileath, 5 Term Rep. ^83. 
Rex V. Mortlake, 6 Seat, 367. 


. Re^y. iRi^Sascoq, STerai Rep. 

446. V. Leek Wopipn, 

z6 Eas^'i^lkme* 155.161. 

(3) ^ posc. 15$. 


w«ddsan,.sa<iik. 

3p»' jf- o ’ ‘ ’ 

JSft 


Ql) Rex Westport. ’ 

(8) J^or the paupei« testimony is, 
under eiich circumstances, sufficientte 
estakli&lt the certificate, Rex v. Hay- 
dcr, a Bolt, 566. jPl.ySo., without 
argument'. 

(7) Ante, 147. 


hiring 



Of the J^ect <f Ceriij^eatesi 

hiring aTid fsorvico.{x ), or by t^iprenticeship (2) in » 
iiur^ 


It has; occuj'r^ to the, court to determine the efiect of 
certificates most frequently in the cnse of, apprentices, 
but the principle applies equally to all iKirts of the cer¬ 
tificated person’s family. Apprentices and hired ser¬ 
vants, who come into and resklc in the parish under a 
trertificate, are pn-vented, like all otimr persons, by 
8 & 9 W. Tit. from acquiring a settlement. (3) 

I 

But the 12 Anne was meant to apply to the.uncertifi- 
eated apprentices and servants of certificated persons, 
who, previous to that statute, might acqultea settlement 
by serving them, in the same manner as kiiy other inha¬ 
bitant. The principle of this act is, that fhe certifi¬ 
cate-man shall not be an instrument of burthening the 
parish in which he resides, under a <%rtificatc with an ap¬ 
prentice (4),” or hired servant; but thfit the adventitious 
parts of his family .may be excluded from settling tbeie^ 
as its natural members are by the act of William.* 

This statute varies from ,8 & 9 W. III. c. 30. in so 
far as it uses the words, “ persem coming to inhabit or 
reside,” ,yrhile the other has it, any petsewa who ‘‘ shall 
come into any parish there ^ inhabit reside. 
Hence it was contended, that tlife words of the 12 Aime 

' A * 

being in the di^unotivo, inclu(^ the servants and ap¬ 
prentices of all persons who come into the parish under 
a certificate, although, in cohsequen^o subsequent 


(1) Rex V. Hoi'slevt Burr. S. C. assi^d to * psA-rabion^; of another 
3b.J. pjirisfe, sod ^rv«d 

Rex V. Siltoii, Burr. S. C. 169. (3) See Akon v. £f#ethain, 2 Bott, 

Rex V. Petham, a Str. 1197. Acer- aSa- Pl.aSt. 
liricare man’s apprentice, whp was (4) Pet Aaron, Rornsejf v, ^ 

>]S»Iicbaei, Burr. $, C. 640. 

emanci- 
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j6d K)f the Fffect of Caiificaies. 

lemaiidpation, or other circumstances, their residence iu 
the parish is not protected by it. But the court were ol' 
opinion, upon comparing the words of the statute of 
Anne with the provisions of former act8(i), that the 
word or must receive a copulative construction, and that 
the statute meant only to designate persons who come 
into any parish lor the purpose of residing, and actually 
reside there, under a certificate. Where therefore one 
J. D. and wife‘removed into the parish of Great Marlow 
under a certificate, and wliiK’ he resided under it, his son 
W.D. was born. W. D. afterwards left liis ilithcr's 
family, marriotl, and occupied a separah^ house, wtu'ic 
he had a son T. D. lliis son, having been legularlv 
bound, and serving as an apprentice to his father, was 
held to acquire a settlement tliercby. h"or the hither 
W. D. by becoming the head of a ilistinct indqiendent 
family of his own, could no longer be considered as re¬ 
siding under the grandfather’s certificate, and therefore 
was a person with whom an apprentice could gain a 
settlement. (2) 

But wherever tlie master or mistress are prolccteil in 
their residence by the certificate, .(‘ithei* os the bead or 
as a constituent part of a family, their apprentice, or 
servant is prevented from acquiring a settlement in the 
parish by serving them in these capacities. 

A man and his wife came to reside in H. under a ccr- 
cate man’s tificate, where tlie wife died; the man married again aiid 
gahTno after which his second wife took an apprentice, 

settlement, who gained no settlement by service under the inden¬ 
tures, because the second wife, and consequently her ap¬ 
prentice, resided under her certificate. (3) 


(1) 8*9 W. Ilf. C-30. 9& 10 (a) Rex w. Mortlakc, 6 E.ist, 397. 

W.IIL c. ZI. {3) HamiJtou, ants, T36. (5). 

A widow 



iy the \ • t,6t 

A widow resided .imd^r a certdicale gmnt^ to her 
husband, in wiiich her done >wa8 named. Ho** ron born 
under the certihcat^ cputiailcd to liyp with his modter, 
after his fatherV dmth, in the Certificate ^pariah} but 
carried on tratleupori his own account A servant Itired 
by. him for his.businc^ does not acquire a settlement, for , 
the son not being- emancipated, continues part;; of his 
mothtrr’s family; and as .she is protected by tlie -tSertifi- 
cate, so is the. son as part of her fatnily. (i) , , ^ 

An apprentice Who serves a certificate, nxii^er under Or if serving 
an assignment does not thereby acquire a settlement, any 
more than if he had been bound ori^bally to hka '(2}. s 5 sn>»ent. 
And if oi'iginally bound to a certificated man, he does or iforigS- 
not, acquire one by "serving part of his apprenticeship, 
under a regular assignment, to an Uncertificated inliabi- assigned ly ^ 
tant of the parish (3). For live 12 Anne, stat. i. c. 18. 
having expressly provided that persons bound appjjen- of that 
tices to certificated men should not, ^ vii'tue of such **“‘***' 
ajyp enliceship, indentni e^ er hinditig^ gain a settlement 
in mch jtarhfi^ it is nCce^ary that the binding should ^ 
such as would be capable of conferring a settlement by 
^service under the original mast^lr in that place,, other* 
wise no settlement can be gained-fimre by virtue; thereof. 

For the legislature intended, diat no act whatever of thi? 
sort by a certificated man sl^uld help-to bind jlm' 
parish (4). Neither/can erne, ^rigmally bound into a 
certificated parish, gain a setdemenl-hy subsequent resi¬ 
dence tficre, while lik masU^r ^sfides in a tjijrd parish, 
providdl the certificate 's not ubindoned. (5 ) , » 

(1) ftex V. Ht'werby, 4 l.a 3 t, 476. [ff R«x •,>. flhtcWsy* 4TertH Rvp. 
ante, vuLi. 484^(4); ard sie rUe ,* 

opiniftn of Lawrence, J, Rtt v. Al (4) Per Lord Iven>on, C. J, lb. 
freton, Term Rep.471. .(4; Rex v, SpoiLnd, Biiir. S.v\ 

( 4 ) Romteyv. St, Michael, ante, 547. 
iJ 9 .( 4 > 
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• Of the Effect of C&Hf cates. 

But wlietN&vcr the majiter is not protected in bis i’esi« 
dmec the certificate, his apprentice or servant may 
\ a cquire settlements by,ser\'icc ip their respective capacities. 
An apprentice is, therefore, titled by residence in a parish 
to which the certificate docs not extend (i), or by serving- 
an un^rpficated person residing in such’ parish under an 
asd^^ent(2). So he imiy acquire one in the certifi¬ 
cated parish where the master Ints received a certificate, 
but^not delivwed it, if he reside 40 days pfevibiis to the 
'^Hivery(3); for the master foight have gamed one 
during that period (4). But if his master receives and 
deKvers a certificate before tlic service of 40 days is com- 
pJete, the apprentice cannot acquire a settlement after¬ 
wards, for he is under an absolute disability of gaining 
one. unless He is bound, and serve 4 © days to a man who 
did not come into or reside, dutihg that time, in the 
parish by means or licence oi a certificate. (5) 

I 

t 

But so soon as the certificate is discharged, either as 
to the master (d), ♦or specially as to the apprentice, ho 
may acquh^ a settleanent in thje same mmmer as any 
other person might. (7) 


(i) Rex V. Sluhopsidc, Burr. S. C. 
381. Rex n;''.Spotland,supra, i6l. (5). 

,(a) Rex Petbam, Biirr. S. C. 
IJ 4 . 

(3) Rex f-. Wensley, jf Term R«p. 

X54. ante,I53;.> (2_). . 

(4) Rdx o/.fcjjftthydon, Burr. S.C.. 

(5) St. Cuthbuit’s w. Westbury, 
Burr- S, C. 47 ^. - 

(6) w.-Bhrdham, C.dd. 500. 

in Derby, 1 Term 


Rep. »i8. when the certific.ite was 
discharged by the mastci's obtaining 
^'one to another parish. 

(7) Re* V. WeddJogtop, Burr. 
S, C. 76^.'' H^rethe indentures were 
discharged, and the apprentice went 
and served another master under other 
indentures in a'third parish for four 
years, after which'hp served two years 
under indentures in the certificated 
parish,nnd was alsohiredfpr and served 
a year there. See ante, 159. (1), (2), 
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OJthe Gontirmrnto Vetei-mination of a 

A CeptiHcite tuAj^ be discharged altsgcUier as fo the C^Sra^ 

entire family, or coiitiiiued as to part, and determined as pa^t. 
to the remainder. (i) 


This may be effefcted in various way& 


Ilow dis¬ 
charged. 


ist, By a removal of the pauper by the cWtificated pa- i^y 
rish, to that which‘‘granted the certificate (2),^ pr by a 
third parish, cither removing him thither (3), or to that 
to which the certificate vras given {4),^ if there is no ap¬ 
peal against the order. 

2d, By grantirig anew certificate to another parish. {5) 

2 d. Bv the paupe/s voluntary deserting the certificate j. Ab^tidcr. 
by removing from the parish to which it was ^r ^ , 
and taking up his residence either in the certifying parish, 
or elsewhere, without an intenlSon to return thither* ■ 

4 

This principle, is stated so Ibleariy by Lord Ktoyon, Abandon - 
in the last decided Pase upon the subject, ¥ reduce the 
point in future to a mere questbn of fact, to be decidec 

by the justices upon proof of tlie party’s intention* 

‘ < 

- (t) Rex,v. Heath, 5 Tprm Rep. '(4I Rex-w. Cadd. n 72 - 

583. Rex«i;.Ke«l. and s-eyelal caSt-s ( 5 > Per Loti R.ex 

there cited, post. 166.*' BirdlMtO* Cifld. 5C0. Rc-x f 

(4) Rex ■«/. Sudbovy, Bum S. C. Peter's In Derby, i 'iV dn Rep- at 

373 - . - . 

(3) Rex </. Birdhain, CalJ. 500. ^ ^ 

-.M2 
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y 714 ,. the pauper's father went to reside in ftt, 
l^dboei^^' ^der a certificate, and continued there until 
i 7 5 7i when he returned to the certifying parish with his 
famiiyi whet^the pauper was bom. • In two years he re- 
tuined with his tamiiy to SL 'Michael'S) and after resid¬ 
ing tl^e right years, went back with them to the certi- 
fyi^g*]|^arish.. Three years afterwards he. returned again 
" to St* l^ichaers, where the pauper was bound apprentice 
to hhU, and iiaving dwelt there with his femfly six years,- 
he resided for another year in different parishes, and then 
went back with his femily to St. Michaers, where the 
pauper resided under his indentures for a year. 

f 

Lord Kenyon, C, J.—“ It was at length settled in 
Rex v» Newington (i), that a voluntary removal from 
the certified parish (not indeed for a temporary pur¬ 
pose only, but where, as Lord Mansfield said, “ the re¬ 
sidence there is permanently at an end”) will put an end 
to the certificate. A mere temporary removal I under¬ 
stand to l)e, where the person goes frOm the certificated 
parish, to make a visit elsewhere,, or on occasional busi¬ 
ness,: leaving hh family behind hSnt in that pdrisky as being 
iheplace of hk dominie (a). But in this case, the pau- 

per’s 

(a) ]Pon. i66. (a). pcr’iservice, with B,- leaving his so^ 

(a) 'T. went, in 1736,10 res'uie, Thomas wiiH his tiraily, smoug whom 
nt AVI Saints under a cer,ti6cate from wst the pauper, behind him, and l)Oth 
Oariington. While be resided there, T.M. and his wife'died at Dariingtom 
fais son Thomas born, who, after Lord Kenyort,C.J. “ In this case,two 
having been hi)ed .and served for a questions are made^ tsV whether, Vf 
year hi a third-parish, returned to All the grandfadier’s return to Barhugton, 
BaitVtsv ^viure he married, and lived tbcie was an ^nd of the certiScate ? 
until bis death! Hii son the pauper, lam' ttrongly inclined to think it'fvas 
was bdtin there, whtr,' vidien of tlie dge not an ahandonrnent.' Ijf ail the fa- 
of l'4f bit®l him.^e’f to live Vnth B. lu wifji had indeed heea trgtnevedhaeky that 
.All Saints fer three yens. The grand- -would bame been an aiandanment^t but 
father T..M> returned to Darlington as bis son was left behind, it was a sort 
wiih ius wife sometime before the pan- of pledge* that ihe cenifica^ was not; 
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&lher went, taking ail his family with hjtos to the; 
cei'tificatingpeixi^, whece hip took a house, and x^sidecl lot 
two years; he aftijrwards went back to the lOft^fcaied 
parish, and agmn ^etumed to the pariah by whi^ tl^R cer¬ 
tificate was grantwh where hecontihued tlirec years more, 
making the last paxioh the place of his permanent resi¬ 
dence. On the ground therefore that he left the l^^ish 
of St. Michaefs (the certificated parish) not for a tem¬ 
porary purpose only, but wfth a vic\<^ of making the cer¬ 
tificating parish the place of his permanent residence, and 
not being able to distinguis}i this case from that of Kex 
V, Newington, .which I isush to adopt in its fuUcst extent, 

T am of opinion, that the certificate granted to the pau¬ 
per's father was discharged.” (i) J . 

It had been prewously decided, that a certificate was 
discharged, where the object of it had returned with his ‘ 
i^mily to the certifying parish, an^remained there eigh- 


intended to be abdudoiiecl. It is not 
necessary, hpwever, to-determine up-, 
on that point, becaiito. on the other • 
^iiuestion, f am {arepared to give a de¬ 
cisive opinion.**' But Mr. J. BuHer, 
thought," that the ceirtillcate yv^s at an 
end by the grandfather's retiurn; it 
was originally granted^ to'.- him. The 
man to whom the certificate was'gcaht- 
ed, is the person whom the legislature 
had in view; and beiq|; ^altaed'to him 
according to the statute,'#! rightly iit- 
eludes hts family ; but' hti family are 
** those only who live with him.** And 
as it htippensin the course of time, that 
some of the children sqtarate from the 
fadier, if the father himself return to 
the. parish granting the certificate, t 
thiuk that the certificate is at an end 
as to all of them.** Rex v. Darlington, 
4 Term Rep. 797, Iir tins case the 
son had ceased to be pan of |ns fa¬ 
ther’s family, having married and be- 

M 


come the head of a distinct one.- He 
had also gained a settlement in a .third 
pariUi by hiring and service. . 

A certificate to K. w:,$ granted to a 
father who died tluu'c, after which his 
SOD, who was natped in the cettificute, 
Continued to xesidn in K. But hU 
daughter, when seven ^ears old, re¬ 
turned to the certifying parish, where 
she|dwelt for eleven years, the last 
thr^ or four of which were passed in 
S(wi0cc, she twice went back to her 
Hroiher at K. The certificate was 
held-pot .to be-abandoned ss to her. 
i.oiji Mansfield being wt first of opi. 
itJon .that it- was. Rex <0. ,^eel, post, 
tfiy, lo'Rex w. Heath, 5 Term il.e)v 
583.. Lord Keitytm, intitnates that 
‘‘.'Lord Mansfield’s first thoughts were 
best,*' see post, t66. (a) 

■(l) Per Lord Kenyon, C. J. Rex 
V, St, Michael’s in Coventry, s Term 
Rep, 53 t 6 . 

3 


teen 
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tceh wfi®h ho wont back to the certificated parish, 
to take possession of the effect^ of a dcceaS^ relation, and 
diedthefe in sis months s r); as it was also where one re¬ 
moved with Ms into a third j^rish, and having 

remained two years, W(;ut from thence with his to/io/c family 
into a'fbdfth, in which he dwelt fouryears, and died; be¬ 
cause,''the paupers having left the certificated'parish 
without any intention of returning, their certificates w^ere 
disch^ged. (2) f 


4. Oainmg 
a new set¬ 
tlement. 


4th, A ceitificato is dischargetl by tlie party’s gaining 
a settlement in another parish (3), although it is consoli¬ 
dated for the maintenance of the poor with the certifi¬ 
cated parish. {4) 


It seems, however, that this iiile does, not' extend to 
acts of settlement done by minors* in the parish 
granting the certificate. They return to the certificated 
parish,under the certificate, if the head of the family has 
continued to reside there under its protection. 

The pauper was born hi B. where her father and mother ^ 
resided under ^ certificate from K. After her parents’ 
death, she lived until seven years old in B. with her bro¬ 
ther, who was named in the certificate. She then went 
voluntarily to K. where she was maliitaiped by the parish 


(r) Rtx V. yranij^tou upon Severn, 
Doug. 417. , ' . ' 

(a) Rex V. ,Ne\vbglon. i Term 
Rep. 354. AUi> feex t\ 'IVuntmj 
St. Mary Magdalen, burr. S. (J. 4011. 
where the ^pauper returned willi his 
whole faipily to,*lhe certifying iwrUi, 
and died there withoiit going Iwck to 
ibe parirlj wiiich receictd hifn undt‘r 
the c^tficaxe. ' ttex .i'-'* Keel, Culd, 
544., seems in some degree to 


contradict the authority, of tvhat 
is here laid ddrvn. but see the opi¬ 
nion of I.oril Kenyon, C. J. upon 
that case, Rex v. Heath, 5 Term 
Kep.5g3. ‘ 

(3) Rexw. GreatTorringtoii, Burr. 
S,,C! 4*8- Rex -y. Kcynsham, lb. 
4%9. Hanison •». licwis, 3 SalL 
a 53 - 

(4) Rex 1 ’, Wymondham, 6 Term 
Rep-jyz. 


until 
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until fourteen,\wlien she liired herself, and sein^ed two or 
three years in K,.; after which she returned voluntarily to 
her brother’s htmse at B. and was afterwards,hired and 
served for a year that parish. The dourt w^*e of 
opinion, that she had not thereby acquired a settlement 
in B. She returned voluntarily to the house in wliieh she 
had before resided with her brother, wlio continriod to 
live there during the whole time she was absent, * .llie 
certificate was not discharged as to him, and tlic circum¬ 
stances do not warrant the court in saying tliat it was so 
as to her. (i) ' . 

.1 1 ' 

Tlie pauper’s hither went to reside in J. under a cer¬ 
tificate from E., and tlic pauper, as part of his lamily, 
with him. Tlie pauper, when sixteen years old, served 
llircc years in E. under yearly contracts, after w'hich he 
returned to his father ^it J. where he still resided nnder 
the certificate, and in about a month hired iumseft to a 
jxirishianer in J. for a year, which he served. The court 
w ere of opinion that the father, rdsiding under the cer¬ 
tificate, his son gained 3 rio settlement in J. but was 
settled in E. (2) . • 

In tlicsc cases, the hiring andjBervice in the certificating 
parish had no operation. Itcci^errednoueWiSettlpment, 
the pauper being se^ed there ft-the time, . .. 

Upon tlie sajitifb pi*incq)fo it^Jiasbeaen decided that an 

luiemanGlpated child follows 4 settlement acquired by 

his father, after his binding ai^ service as an apprentice 

with a certificated master, / t 

> 

. * " * ‘ r J *' ► . 

The paiiper*s father being settled at F., came to reside 

at IE upon a tenement of the ahnuaVrent tif 5I. 10s., 

» ^ 

' * ’ « . » 

fi) Rox 'f. Keel, CdW. 144.^ Ta) ReJj, -a, Iiigworth, 8 Term Rer« 339 - 

and 


.’'I 4 
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Of the Conthmatihe 

- 

and the pauper^ at the age of 15^ was apprenticed to 
who resided in B. under a cwtificate from N. with whom 
he regukirly served his time. During tlie first year of 
his appr<mticeship, the &ther purchased this tenement 
for 87!,," and the pauper was clothed by hrs lather, and 
occasionally visited him during the apprenticeship, at 
the ie^nration of which, being 19, he returned to his 
father's house in H., and receiving some new clothes, 
went back to his master,' and worked witli him by the 
piece for a year and a quarter. "Die court were of 
opinion that the son must be considered as having been 
re^incorporated in his lather's family, having returned, 
and required and received his father’s assistance, and 
therefore he followed his fatlicr’s settlement in H. (1) 

5th, A certificate is discharged by acquiring a settle¬ 
ment in the parish to which it is granted. This, accord¬ 
ing to the words of 8, 9, & 10 W. III. c, ii. is to be 
gained caily in one of tw'o Ways, i st, Serving an oflice (2). 
2d, Renting a tenement of lol. a-year. (3) 

- But is has been likewise held, by a very reasonable 
construction of this act, that one may become settled 
by residence oti hiS own estate (4),, in all cases where 
he could acquire a settlement in the parish* if unincum¬ 
bered with a certificate, and that whether it is acquired 
by operation of law, or by his own act (5). Thus, it may 
be gained by residence on a freehold (6), or letisehold in¬ 
terest, obtaijned by purchasc(7), of dekreiit (8); oh a copy* 

.;i) Rex V.Hardwick, 11 East,578, '(6) Rexv.Deddington,Burr.S.C. 

(3) See ante, chap. xxir. , ajo. 

'3) Ante, chap. txHi. (7) Rex v. Stansfield, Burr. S. C. 

(4) Burcleer -u, Woodhay. i^oy. Rex v. Difddingioa, ante, 6. 

(5) Rex Cold Ashton, Burr. 'Ivingiioe«;Stbjiebtidge, X'Btra.26y. 

S. C. 444 * *««» 7 *' (4)* ' ( 8 ) Rex v. Cold Ashton, supra, (5). 
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hoid surrendered to a wile. \>y h^r &ther (i), or devised to 
her b^r. will (2), or by the widow’s quai ioitine. (3) 

t. 

^ ^ K I - 

It is determined also that a settlement acquired by the 
head of the family in the certificated parish, will be eom^ 
nmnicated to his uni^ancipated children whether they 
are named^ in the certificate or not, (4) ^ 

The 9 Geo. I. extends to estates purchased for a pecu¬ 
niary consideration by persons resuiing under a certificate 
so as to prevent the gaining a settlement, unless tlie pur- 
chase is bmajide of an estate of 30I. value (5). It has 
been doubted whether , one could be obtained since 
tliat act, by any estate acquireil under a voluntary grant, 
without a money consideration. (t 5 ) 

« 

% 

But it was afterwards held, that a convevahco from 
father to son was clearly no purchase within 9 Geo. I, 
c. 7., notwithstaiidipg .part, of the coasidoratioii was 
lot.' in money, .and that the son’s certificate was 
avoided by a residence of forty days alter the grant of 
this estate, (7) 

A certificate is likewise disch^^ged by subsequent resi¬ 
dence on an estate, ’fonveyed U). the pauper, previous to 
his being certificated (8), or by residence under similar 
circumstances, on a tenement o£the annual value of lol. 

. ' ,. " I ' 

(i) EastWoodfaay, aiite,i68. . Rex'‘'.Kunchiirch, Burr. S.<?. 
(4). Rex ly Ingletoo, Burr. S. C. 55.^/ante, -71. (a) . 

Rex Vi Shenston, Burr, S.C. , Rjrx v. Warblii^ton, i Te»m 
468. Rex <t>. Wobami Burr. S. C. *Re|. 

785. Ufton, 3 Term Rep. 

(3) R«*. V." l^ons Wittenham, , See^ ajlso Rex v- Ingleti^it, 

Cald.474. ; - . , anif* i?.)v 

(4) Rexv.l^eek Wootonv X6Ea$t, fS) Rex 'tWton, at s'.pra 
X18. and see' Rex v, Hardwick, 

XX East, 578. 
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the Cmtinmme ^ 

taken previously. For the statute which requires the 
taking of a tenement, docs not say whether the taking 
shall be before of after tiu; certificate is grantt'd; and the 
principle it goes upon is the^ibility to take, w'lucli exists 
equally in either cfise. (i) - 

» . J » . 

, r 

^ ^th, A certificate continues as to any person who is 

d i-harcod exjiressly named therein, until discharged by some act 
cxinfssW*^^' iu^inediateiy afiecting liiinself; for he is to be considered 
named.' in the Same situation as if the parish luid granted a distinct 
certificate to him ( 2 \ and consequently his family reside 
uii^er it, and are affected by it. (3) 

Blit the setflenipnt of an uncniancipated ctiiid sliifis 
into the certificiited ])aridi with that of the father, al* 
though it be named in the certificate. • 

Tile pauper s grandfatlier J. B. rented a tenement in 
M. being of* the yearly value of lol. at 61 . a-yoar. His 
son ]\{. B. came to reside with him in M., and about a 
month afterwards the gramifuthor died {Icvising his in¬ 
terest in the tenement to his son M. B. aiid making liim 
his executor, who continued therein many years, ami 
},*ai<l the last rent due from tlic grandfather J. B, as his 
executor. About a year afterwards, and while in jios- 
session of tlic tenement, M. B. applied for ahd obtained 
a certifi :atc from the parish of W. to that of M. in which 
the pauper, being then about 1 2 yvava old, was expressly 
namctl, and thereby acknowledged to be legally settled 
in W. Tile cour^ w'ere of opinion that he followed Ids 
. father’s settlement acquired by residence on the tenc- 


* ‘ I. 

(r) Rex.t,'. fiuderij, Cald. 436. (3) Rex'!/. Testeiton. 5 I’wn Rep. 

where ;lie pauper had taken the 258. Rex -v. Reel, aote, 167. (1). 
tetiemcot one month pxior to his .(3) Rex v. Bath Ea:ton, 8>Tcrm 
obtaining the cenricatc;. Rex I'. J tek Rep. 4461 
Woototij 16 East, 11 b‘. post. 17 x, (3). 


ment 
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inent devised to ,him by the grundfathci* J« B.: ‘‘ For 
the legislature evidently meant £iii 8 8j. 9 W'. III. c. 30. 
and 9 & TO W. III. c. 11.] that die certificate should be 
entire to protect the ptater faynilias and the family whether 
named or not; and this naming of aqy oftJie family is a 
^^IHerc matter ol’ convifmience, the more easily to identify 
them, vbut is not directed to be done by the legislature, 
nor are any powers taken aivay from or given to such 
q^ildren on account of their being named-or not nisiucd 
in the certificate. It is mere artificial reasoning which 
makes a distinction betwetdi such of the children as are 
and such as are not iiam^ in the Certificate; a distinc¬ 
tion which the act itself docs not make.”(i) The 
langtiagc of Lord Mansfield is founded in reason, and 
not opposed by the XTCt, tliat the children of all parents 
must have the settlement of their father until they uc- 
qiiire another for themselves, and that therefore the 
pauper in tliis case continuing part of the fathc5‘\s family 
at the time, derived the settlement from him, and was 
not repelled from it by the circumstance of being named 
ill the certificate (2)/* If suqh Were not the tri^e con¬ 
struction of tlie act, the inconvenience wmuld follow^ 
that however young the children miglit be coming with 
their fiither into the parish with a certificate naming 
them, if the father gained ^ settlement there, he 
would be silftled in' one parish and the children in 
another. (3) . - 

1 

(1) if ha Lord Etienhorough, C. J. .affedtiig tljeir co» Jiriun while ibeycpn ■ 
Yet 'wlicther the expressly natn- tintm tijemhcrs of it; tis for instancPj 

iijg persons in a certificate, who-vyould in of the fathci^s death, or the tcr- 
otherwise be included under the general ‘ tificitcs being abandoned by him. Sec 
denomination of family, may ' not «the opintmi of Le Ulanc, J. i6 I'-asr*, 
have beto mteiided in many instances 124* 
to save the trouble of granting other (*) End. Jud. , 
certificatiea, and extend its protection (3) Per Bavley, S. Ibid. Rer i-. 
t > suffi children‘after they cease to Vk’ootou, ii?. 

PC part of their father's fomjly, without 

7th, 



r72 Of iJif Coniinuanee- 

j. Whtn by ^th, It js discliai’gwl as to wlio reside under the' 
cmanc^fa. description of part of the by their ceasing 

to becohjiing eiiiaKCipate(i.(i) 

' { * ^ 

Not deter- But .a certificate Is not determined in all cases as to 

those who have resided as memberii of the family, by the. 
wigln^ death of the person to whom it was ori^ginally g:l^anted^ 

framed/ A man and his wife came into a parish under a certifi¬ 

cate; the woman dying, the husband married again, and 
the second wife was held to reside under its protection 
after her husband’s death (2). A pauper born in the pa¬ 
rish, where his lather resided under a certificate, was put 
out apprentice there; his father died six months belbrc 
the expiration of his apprenticeship, yet the certificate 
was not considered as determined by the death, so as to 
enable the apprendee to acquire a settlement, for he came 
into the parish, and resided under its protection. (3) 

If a certificate is discharged -by any of these means, all 
who reside under it,. whether as natural parts of the 
iainily, as apprentices, or as servants, are restored to 
their capacity of acquiring settlements in the parish as if 
it never had existed. * - 

Must shew It is necessary lor those who wish to get rid of a cer- 
kAschaijid- shew some matter in discharge^ of it. As if 

they rely upon a subsequent settlement by estate, under 
a voluntary grant, the onus jpivbmdi is bn them, that the 
grant is voluntary; it does not lie on the other side to 
prove it a grant, for a valuable consideration: whoever 
wants to set ^de. that which has once exist^ must shew' 
something which destroys H. (4) , 

' (x) Rex O'., BarUngton, ante, 4 ^ (a) Hex •». Hampton, ante, (i). 

Rex V. iBugden,. Sm. S. C. 2^0.' BuUer^ J. dusent. 
elite, yoX K Rest v. Heath, (3) Rex v. ^Atfiretmi, 7* Term 

ante, 163.’^(x). Rex v, Hampton, Rep. 471, and see Rex v. Keel, ante, 
u)te, X5I5. {3). Rex y, MonUke, 167. (i). 

Kaatf'(4} Per Ashhum and Buller, I. 

Rex «. Warblinscon^iTem Rep. 241. 

JO But 
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But where the pauper’s grajiilfetlier came into S. under Presumed 
a certificate in 17*7, and the pauper was reUeved by 
S. while resident in otha:^ parishes; he was consyered 
as settlcfd there, although no Other eviden'ce was given of 
his father or grandfather having gained *a settlement 
since the certificate. ;^'F6r there was an^le time for the 
father’s lieing emancipated as well as the pauper, and 
there was no reason why S. should have relieved the 
jmiiper while ^residing in other parishes, if they had not 
known that be was settled wJlh.them.(i) 


SKCT. Vf. 

0/ reimbursing the certificaied Parish, 

4 

As persons coining into a parish with a certificate arc $ g>'o tt 
enabled to reside there without being removed, tinli) 
actually chargeable, it was i^easonable that the parish 
thus compellcHl to receive the probable poor of other 
places, should be exonerated from the burthens incident 
to such residence as soon as they became unable to suppon 
themselves. This has been provided for by 3 Geo. II. 
c. 29. s. 9. which enaQts tliat ‘\Whcn any oversei*r or 
other person shall remove back any person, or their la- 
milies, residing under a certificate, atid bccumitig charge¬ 
able to the parish or place to which they shall belong; 
such overseers or other person ^all be reimbursed such 
reasonable charges as they ir^py have been put unto in 
maintaining and removing sudK persons, by the church¬ 
wardens or overseers of the place to which such per'?0Hs 

V 

Rex Sunley ewm Wtfnthorp*, l^st. (Jeo FII ij Sait, 38® 
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are removed; thifsaid ehiirges being first ascertained and 
allowed by one or more justice for tlio <^o«^y or place 
■ to whi6h'slich removal shall be made; which said charges 
.so ascertained and allowed shall In case of a refusal of 
payment, be levied' by distress and sale of the goods of 
the churchwardens and ovoi-seers of the place to which 
, such certificate’ person is removed by warrant of such 
justice or justices/’ 


PAUT III. SECl' J. 

. ' . » 

35 Geo. lil. c. 101. 

V 

35 Gey. III. BESIDES the general regulations introduced' by 8 & 9 
finesv/to ' andpSc 10 W. III. c. 3. respecting cer- 

persons ac-' tificatcd persons, the legislature extended the privilege 
chaiJeaWc. irremovability to various trades, callings; and descrij:)- 
tions’of pefrsons by partial statutes. But it is unneces¬ 
sary to notice tliese jparticular'enactments (i), the gene¬ 
ral 

y . 

i^t) M^iriners and soldiers exsr- and z6 Gefj.Ill. <-.1(37., wers 
rising a. trade, zi Oeo. 111. c, 44. in pari materia, aad ^tend u^Iv 
Gate-keepers or persons renting turn- to such tnariiitrs, soldiers, and mai- 
plke toHs, and resul’ng in the toll ried nnljtia>incn, a.s arc traders, and 
y . house, 13 Geo. III. c. 84. S.5IS. Offi- not to Irusbimdmen. R6x %>. Gwe- 

cers, manners, soldiers, and marines, iiop, 3 Teim Rep. 133. a Bott, 54s. 
serving since *763, and their, wives PI. 544. Persons b.iving served appren- 
and children, 14 Geo. III. st. 3. Oifi- t iceship to the trade of a woolco'mbcr, 
cers'and soldiers in the militia, drawn or otherwise intitled to exercise it, 
by ballot, or any of the feucibi^ may set up that or any other trade for 

ments, 24600,3. C.6'. s.4. JSdur- whichilieyaie.ahIe,wiihoytbehjgrc- 
rM militia men serving, when drawn movable, 35 Geo. Ill.,?. IZ4. in 
out into Wnal se^i6e, a6 Geo. III. order to prevent the stitlcment of an 
c. 'ioy. *.131. , Their wives and api>rentice hound to a maseer-rdiiding 
families, 43'Geo.-III. c. 47. s. 8. underacertifiratefiHMtt afiiendlysu- 
Certificated members of benefit socic' ciciy by 33600. HI. c;jr4. it is not 
tie*i 33Geo.lU. €.54. s. 17. It has enough for, the; «€rtificated parish 
been decjded, that iz Geo. III. c. 44. merely to produce the certificate npu.i 

* ’ . hearmi; 

n 
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ral law 35 Geo. 111 . c. 10J. (i), having rendered all per¬ 
sons irremovable until they become actually chargeable 
to the patish or place which they inhabit (-2Excrpt, i. 
1st, persons convjcted 01 larceny or other iclony; 2a, vktoife- 
rogiies, vagabonds, idle or disorderly persons, and such 
as sliall appear, uport the oath of one or more credible 
witness to be persons of evil fame, or reputed tliieves, 
and not able to give a satisfactory^ accourit of them¬ 
selves and their way of living (3); 3d, unman’icd women 3 - 
with child shall be talfen, and doeiyied actui 
able, &c.{4) 


aiy charge- 


No case has occurred whicli defines the import of the Mownirof 
terms “ becoming actually chargcMhlc^* as used in the *• 

first section of this act. But the phrase seems to retain 
the meaning it had previously acfjuired in settlement-law, ‘ 
viz. becouuiig a burthen to the parish by the actutiJ 
Veceipt of relief. 


The statute was designed to give a more general effect Same as ri. 
to those provisions in 9 & lo W. IIT. c. ii. winch 
enabled poor persons to quit tht>ir places of settlement for ‘J® 
the purpose of a livelihood, and, at the same time, to 
remove the incouvenienccs which arose from graiiting 
certificates. The decisions, therefore, upon the &ct 
^of Will lain, may be considered as' applicable to the 
35 Geo, III. 101. being made pmv 


isl. It has been determined upon'tlie certificate act, 
that none but those who are become actually chargeable 
to the palish can be removed from it.; 

hearing the appeal against an Order re- - prenfic«, ,Re» v.’Egretrionr, 14 Kasi, 

moving the-apprentice'there; byt they 25,'?. / 

most'iikewUe s 1 ic\V thbt. sucli certHi- (i) .^ee Ap^endijc; 

cate had bt^en delivered to the parish (a) Sect. i. 

officers at mentioned in sect.xvii. of (3) Sect.5. 

he act befote the service'of the flp' f4' Sect. <>, 

Agrand- 


'uiV HI 
c t r. iioi’.f 

(.o'. ihf>£e 
clurreabk. 



_ f 

I'7 (5 OJ repiGvina Persoiu since 

U A A (jrandfatber resitletl ^v idi his family under a cortifi- 

»rqtuHi.tei4ts He had a s»oii wlio mccprietl, andtoede a house in 

fehw parish, anti res'detl apart from hj® taiHer. '^Tht* 

xehrt, t c son, and lii^ child (afiei llu‘ son’s death), had asked and 
ohtiibied relief with tii< grandfather’s knowledge; but 
•in^gwSle. liCitlicr the ^roiidfather, m» aaj/ o/ M’s family / es^tding 
•ii.uk hm^ asked or obtaiiKi) relief* or boemue personidly 
cfiargeablc to'the parish, T ord Kenyon, C. J.—‘‘ The 
single qiiestioiv is, wbHlit. t ‘» persons who liave been re- 
mot od can, in the iaar i>c«si of lUe 'Uords, be said to be 
aciu^h^ chargeable to the jwiri ii Now it is negatived 
by the c^tse that any of thcot persons received relief in 
per'ion. ilui it is contended, that they weie virtually 
rcli<‘vcii, because the vou and the grandson both received 
reJiol. But it must be ob‘*rrved, that at that time they 
were not members of the iamxly of ihojiater familias now 
reniotcd ,* they lived apart from him, and formed anothei 
family of theinst*lves, ^llien it has been said, that a 
burtlien has been thrown ujicu the parish by the relief of 
, the son and grandson, and therefore that the grandfether 

was virtually chargeable, because the 43 iElu. re9uires 
lathers and grand&thers to support tlieir dbaldren aud 
granacbildicn. Bui that [uopositton hastens to a con- 
clu'-ioii too sopji: for by that stStute they are not, at all 
events, to maintain their grandchildren, &c. but only 
where tiiey arc of 'sufficient abiKty. Now the justices arc^ 
th<‘ prdper judges of that ability; and ilie grandHithers, 
&c. are only to be called upon by an order of jus¬ 
tices,’* (i) 

Further, it is not a sufficient ground for the removal 
of a oertificand person, that their unmarried daughter, 

^ tliough residing in the house, is with child.' For non 
comtot that it will be born a bastard, and though 

, (x) R« V. St. Mdxy Wextport, 3 TentilUp. 44. 

probidila. 
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probable, it is not certain that any burthen will ihll on 
the parish, for slie may be married before she is brought 
to bed. (i) 

Also, where a man residing with his family, under a 
certificate, had a daughter living with him of the age of 
eighteen, who being pregnant of a child, afterwards bom 
a bastard, asked relief for herself only: Aston, J. said, 
“.that he was inclined to be of opinion,.that if aevertd 
persons resided in a parish ifnder the same certificate, the 
asking relief by a single one of them would not render 
the rest removable.” (2) 

2d, The party must become an actual ch^^rge and bur¬ 
then to the parish, by rec-.eiving relief out of the poor’s 
fund. The asking relief from a parish officer, witjmut 
receiving it, does not render him chargeable (3). 
Neither does the actual receipt of relief from an Inhabi¬ 
tant, who is not an officer. (4) , . 

It has been decided, that 35 Geo. III. c, lor. s. (?. 
wliich (macts, that unmani^ women with child shall be ’ 

(l) Per Lord Kenyon, C. I. Ibid, the parent, and able to work for their 

(a) Rexw. Fratnlin^iam, Burr. S.C. support j sd,, Unemancipated children 
748. % Bott, 539. PL 552, There disabled from labour by sickness or m> 
^eems to be but one direct determina- fancy; 4th, ‘Apprentices unwilling to 
rion, as t© hew far the head of a fa- dissolve thek inddnti..-t:s. 5ih, The 
mUy becoDnes charge,able, and there- case of enuijneipated cliUdren seems 
fore removable by any of its subordt- direatly considered by Lord Kenyon 
Bate members becoming so. It is laid in Re.'t v. St. Mary Westport, ante-, 
down ia Waljtium v. Sparks, Skin. ij6. See JFaoe Carr’s case, Rex -tt. 
566. Comb. 341: •• that a father who Overseers ©f St. Mary in Carlisle, 
is by nature bound to maintain his Cald. 76. , 

children, being unable to do so, is in (3) Rexr-<i'. Kingswood, Burr. S. C. 
that reamect impotent and chargeable 39a. 

fo the parish. Different questions* (4) Ib. and see Great Bedwin v. 
might be .made respecting different Wilcot, Burr. S..C. 163. post. 194. 
members of a family: ist, The wife; (Z). 

ad, Unemancipatedchildren living.vtith 

‘ VOL. IL N 


Unmarritd 
daughter 
aged z8, 
witli child, 
asks relief; 
father not 
chargeable. 
Semble. 


2. P-irty 
ir.ust receive 
relief /rom 
an ojfiier. 


35 Geo. HI. 
c. lot. ex¬ 
tends to 


deemed 




Of remmin^ Pet'som since 


pregnant 
single wo¬ 
men, resid¬ 
ing under 
certificates. 


deemed actually chargeable, and may be removed as such, 
extends to those who reside under a certificate. For al¬ 
though. a woman in tliis condition was not removable 
under 9 & i o W. III. c. 11, solely on that account as 
one actually chargeable to the parish (i), yet the words 
of 35 Geo. III. are sufficiently comprehensive to include 
her, and there is no reason to narrow the constmetion, 
so as to prevent its extending to a case that wanted a 
remedy. (2) 


Also to a 
Tiarricci one. 


It has been likewise licld that a married woman who 
in the absence of her husband abroad, is pregnant under 
such circumstances as that the child would be deemed by 
law a bastard, is liable to be removed under the 
35 Geo. III. though the words of the act are “ every 
“ mmatried woman with chilcL” For “ die legislature 
“ plainly liad in view that eveiy Woman pregnant of a 
“ child which was not protected by the matrimony of 
“ the parents, but would when born be a bastard, should 
be removable, whether married or unmarried: for 
“ though the mother were married, yet if her child 
“ would by law be a bastard, she was in pari jure 
‘‘ within the scope of this act with an unmarried woman 
** who was pregnant.” (3) 


Tiie meaning of 35 Geo. III. c. 101. was to prevent 
only to pie. the rcmoval of persons until actually chargeable, who 
vdofper* ^before removable if likely to become so; but not 
sons likely to make persons removable who were not proper objects 
chargSe, removal before that act (4), Thus a single woman 
until actu. who is pregnant, and a person of substance, cannot 

ally so. 

(l) See Rea-o. St. Mary Westport,^ (3) Rex v, Tibbeoham, 9 East, 
ante, 176. 38^. 

(5t) Rcic -w. Great Yarmouth, (4) Eer Lord Ellenborough, C.J. 
8 Term Rep. 68- v. Alveley, 3 East, 563. 



179 


Geo.111. c» loi, 

be removed (i)» It was held, also, that .a single 
woman who was with child, and lived in ^service, could 
not be removed against her own or her master’s consent, 
as one actually chargeable under this act. For the mere 
circumstances of a single woman’s being with child, did 
not before the act operate as a dissolution of the contract 
of service, and make her liable to be removed, against 
the consent both of the master and servant, (2) 

• ♦ 

And in a subsequent case tlie court adhered to this 
opinion ; tliat being pVegnant with a child which if born 
would be illegitimate, amounts to no more than presump¬ 
tive chargeability, so as to put it on the party disputing 
that fact, to shew that, she is a person of substance, or as 
ill Rex V, Alvelcy, that she is under a contract of hiring 
and service with another at Jthe time, so as to rebut the 
presumption of being actually chm'geable to the parish, 
and consequently liable to be removed. (3) 

(i) Per Lawrence, J. ih. Per (l) Decided,ib. and see ante, Vof 
Lord Ellenborougti, C. J. Ibid; and i, 3S8. n. (i). 

Rex Tibbenham, ante, (i). , • (3) Ren v. Tibbcnhatn, Ibid 


Does not 
impowor the 
r-iiioval of 
a single wo¬ 
man of sub¬ 
stance, if 
pregnant; 

' nor a preg¬ 
nant servant 
maid against 
her master’s 
consent. 
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poor how 
removed. 


Three 

modes. 


Application 
to remove. 

Parish offi¬ 
cers* com¬ 
plaint. 


CHAPTER XXIX. 

Of retnowig tfw Poor. 

soon as (tarisb officers have ascertained what poor 
they are empovvcretl to remove, when they become 
an actual burthen to the parish, their next duty is to 
adc^t proper measures for their removal; 

The modes of removal are three; i st, bv an order of 
removal under 13 & 14 Car. IL chap. 12. to the place of 
their last legal settlement. 2d, The removal of vagrants 
by a pass. 3d, By a power said to be vested in the 
justices to remove iii some paiticular cases, not speci¬ 
fically provided for by statute. 


SECT. I. 

Of Orders €jf Remfwal. 

When a j^erson becomes chargeable to the parish, its 
officers (for none else can do it) (i) should apply to the 
magistrates for an order to remove him. The complaint 
may*^be laid before a single justice (2). It is the foun¬ 
dation of tlie magistrates’jurisdiction (3), and need not 
be upon oath. (4) 

•< , ■ I ir 

* . ' ' 

(i) Per Kolc> C. J. Weston Rivers Weston Rivers v, St, Peter's, a Salk, 
V. St. Peter's, 3 Salk, 492. , 49%* ante, (x). 

(3) V. Westwood, t $tr, 73. (4) Rex v, S|»ndish, S; C. 

Rex «. Stanstead, 3 Sdk, 488. 150. Slex <v. Sloiitinvold, ib. 140. 

(3) Rex *• Hareiy, Andr. 36X. 

Hie 
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The pauper ought to have notice of this compialnt, Notice to 
and be heard (where it can be done) before his re- 
moval i); for 'the court will grant an inlbrinatii^ 
against magistrates making an order, if they have omitted 
to summon him through wilful neglect. (2) 


The head of the family should be examined when it When u»- 
caii be done conveniently, but it is sometipi^ unnecessary 
and impossible. As if her be insane {3), or cannot be 
found (4); so an infant of tender years cannot be ex¬ 
amined {5). But, to warrant die removal, it Is by no 
means necessary that the exidence should be in all 
respects complete and conclusive of the settlement. li* 
it be legal in its nature, and such as affords a fair pre¬ 
sumption of the party’s settlement, that is sufficient, 
when uncontradicted. It is enough, therefore, when 
the head of the family has absconded, or the paupers 
are incapable of giving evidence, to summon some re¬ 
lation, or other person, acquainted with the settlement 
of those who are to be ranoved. Thus, where the 
father of children under seven years old has absconded, 
the examination of the grandmother will be sufficient to 
found an order of removal(6). Scan adjudication of 
the settlement of husband and wife may be made upon 


(1) Anon. Comb. 478. % Bott, 
637. PI. 666. Per BuHer, J. Re* 
•V. Bagworth, Cald. 179. % Boa, 640. 
PI. 674. 

(») Rex Wykes, a Str. 109a, 
Andr.asS. aBott,638. PJ, 6?o. 

(3) S«se Rex v. ErisvveU, g Term 
R«j>.707. ; ante, Voli. 444. (a). 

(4) See. Rex v, StSlie, 6 Tem 


Rep. 36. aBott, a7. PI. 49* R-ex 
V. Binegar, 7 East, 377. 

(5} Per Biiller, J. Rex v, Bag> 
worth, ante,(5). Rex «. Everdon, 
9 East, 101. 

(6) Pex^ V, Bucklebury, t Term 
Rep. 164. But the justices seem to 
have no power to compel their ap* 
})earance, if they think proper to 
disobey the summoM. 


the 
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other jus¬ 
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Of Orders of 

the exajnihation of the wife only (i); and that although 
it does not appear that the removing parish has used due 
diligence to find the husband. (2) 

The next proceeding, after information by the parish 
officers, is, that the magistrate grajjt a summons requir¬ 
ing the party to appear before tisoo justices; for although 
the. complaint ^of a pauper’s settlement may be to one 
justice, the examination ought to be by tliosc two ^vho 
sign the order. (3) 


Tf upon service of this summons the pauper reftise to 
come, a warrant may be granted to bring him belbrc Im o 
justices, who are to examine and remove. (4) 

The justices, who made the order, must have proceeded 
formerly in o]! cases upon viva voce testimony, taken be¬ 
fore themselves in each other’s pre.sence 5 , by exami¬ 
nation upon oath. An order made by two ju.stices of one 
county upon an examination taken before two of another, 
and transmitted to the former with an affidavit, veriiyiug 
that it was duly taken, was held bad, the person exanwued 


(j) The wife only was removed. 
It -was objected, that the order was 
illegal on this account, as the wife 
could only know the fact of her hus¬ 
band’s settlement by heatsay. But by 
Lord Ellenborough, C. J. this does 
not follow ; she may know the fact as 
well as any other -witness. Kex w, 
Binegar, ante, l8i. (4j. • 

(i) Rex V. Stone, ante, 181.(4). 
In that case the pauper’s father was ex¬ 
amined on the appeal. 

(.3) R!eic V. Wykes, z Str. X09Z. 


ante, ( 4 )- Rex v. Howarth, z 
Bott, 640. PI. 673. It is stated in this 
last case, that in Rex v. Wykes, an 
.information was granted against three 
justices for making an order, three 
having agned it, and only one having 
examined the party. 

(4) Per Gould, J, Ware w. Stan*, 
stead, 2 Salk. 4SS, 

(5) Rexv. Howarth, 2 Butt, 640. 
PL 673. Bitt see Rex v. Everdon, 
9 East, xoi^ad 49 Geo. III. c. 124. 
next pag£. 
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being still alive (i). Yet it seems as if it raigbt be used 
us concurring evidence. (2) 

^ • j 

But it is now providedj by 49 0.3. c. 124. s.4. That G- 
whenever it shall happen that any pauper is by age, ill- ^ 
ness, or infirmity, unable to be brought up to the petty 
.'■essions to be examined as to his or her settlement, it 
shall be lawfiil for any one magistrate acting for the dis¬ 
trict, wlK're such pauper shall be, to take the examina¬ 
tion of the said pauper, and report the same, to any 
other magistrate or magistrates acting for the said dis¬ 
trict, and for the said magistrates, upon such report, t{» 
adjudge the settlement of the said pauper, to all intents 
and purposes as if the said pauper had appeared before 
two magistrates.” 


If, when the pauper is ekamiried, he refuses to answer Commit- 
proper questions put to him in the course of his examiua- t(v 

tion, the justices may cominit him “Until he shall an- answer, 
swer.” For as they have a right to examine him touch¬ 
ing his settlement, it would only be a shadow of a right, 
unlesfi* they have a power likewise of enforcing that ex¬ 
amination by committing the pauper for refiising to be 
examined (3). The form of such commitment ought to Fojmof 
be “ until he shall answer,” &c. For it is like the case 
of a commitment by the commissioners of a bankrupt, 
where the party committed must send word when he will 
submit, anil answer the questions. (4) 


ment. 


If the justices are satisfied Upon the pauper’s exadlina- onier witon 

tion, and such other evidence as is adduced before them, 

' ( • 

(i) Re»c <!). Cote St.Alwin, Burr. But tKe Court came to. no decided 
S. C. T.'jS. ^ o|>inionv 

(z) Per Lee, C. J. }b. see Rea (4) ^ Per BuUer, T. ib. and see 
t?®®^Crjtcticll, post. 187. (4). Maj^oc of Northampton's case, Carih. 

152. post. chap. XXXV. sect 3. 

Rex 

4 ' that 
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that he hss mtri.idc<l into the pane'll, and is become 
chargeabledliere, being legally settled in some other place, 
they ought to make an order for his reiAoval thitlier. 

'• . • 

An Order of remoTal is usually WMler hand and scal- 
This seems Juecessary, as it is called “ a warrant to re- 
jrjove,’* in 13 & 14 Car. II. c. 12. and 3 W. & M. c. 11., 
and the better opinion seems to be, that all warrants 
. should be thus‘executed. (i) 

Djted. It is likewise usual and proper to specify the day upon 

which, tlie order is signed. But this omission does not 
vitiate it, iinicvss some damage is proved to result from 
the neglect. An order of removal purported to bp ex¬ 
ecuted thus: ‘‘ given under our hands and seals, the 
day of April, in the ,'year of our ILord 1804 
upon apjieal, the sessions Were of opinion, that the day 
of the (^te being left in blank, rendered the oitler de¬ 
fective; and that they liad no power to amend it, or re- 
*ceive evidence of its date, or of the time of the removal: 
and they quashed the order. But the court of king’s 
bench quashed their order, and confirmed that made by 
the tw^o justices, (2 

Hfw Didc. orde** is a judicial act, requiring the magistrates 

mutual concurrence, it must be determined upon while 
they are together, and should be signed, by them in each 
other’s presence (3). But >f all alteration is made in it 
by one magistrate in the other’s presence, after it is signed 

(i)j HaUH. P. C. 577. 3 Hawk. PI, 67.3. But in this case, one jus- 
book a. chap. 13. p. 181. Ed 7. tice signed the name of another wliq 
i Inst. 591. D.'ilt. Just. Peace,chap, was not present at the examination^ 
J69. p.J 79 ' *727* iiee also Rex and that it may be sufficient if they 

V. Wood6teftou,'post. .(4). agiee upon the order together, al- 

(a) Rei v. Briippton, Hil* 45 though they sign whhn separated, see 
Gca 111 . ' . ante, Vol.i. 50. n. f7). 

(3) Rex V. Howarth, z Bott. 64^. 


by 
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by bothj ami before <ielivery to the parish crffioers, al¬ 
though without being re-scaled and rfe-delivered, the 
order is not therefore bad. (1) 

Even if it be signed by two magistrates away from when only 
each other, while one of them is oat of his jurisdiction, 
it renders the order only voidable ii[)ori appeal, and not 
absolutely void. (2) 

p 

Before observing upon the technical parts of this kind General 
of ciders, it may be necessary to prtrmise some general gpeedn? 
rules respecting them. * orders. 

I St, The iuslices cannot remove more tlian one family, I**- Gnly 
by one order. Because, not only the parishes, but the removed by 
parties have a right to appeal: and as between parishes, 

8 & 9 W. III. 'c. 30. gives costs to the parish in whose 
favour the appeal is determined; and now the afipeal 
would be determined in favour of neither and of both ; 
it cannot be said the order is reversed, because it stands 
good as to part, and cannot be said to be confirmed, 
because it is not held good as to the whole; and fur- 
iher, the party might chusc to appeal, which wwdd 
draw over the other matter, in which the parties on all 
sides acquiesce.{3) * 


(1) Rex V/. Llanwinio, 4 Term 
B-fp- 473- 

Rex 'tf. Stotfold, 4 Term Rep. 
S96. ante, izp; (i). But see Rex ts 
Hamstate Redware, 3’Term Rep. 3 80. 
'ante, Vol, 1. 456. (i). , 

f 3 ) Eyre and Fortescue, Js. 
Pratt, C. J, hsesitaAte. Chewton v. 
Compton Martin,' 1 Str. 471. This 
seems clear where the removal is to 
(lilTerent parishes. But different parts 
of tile same famjly may have different 
settlements, and it is daily practice to 
affirm an order in part and quash it as 


to the remainder. In Wangford v. 
lirandon, Caith. 449. one order ire-^ 
^ved three poor men and their fa* 
milies, and' this objection was not ta¬ 
ken, although several others were 
made to its form. See also Anen. 
2 Salk. 48%. which seom« S. C. But 
in Comb. 478'. which seems also to be 
a report, of the same case, it is ex« 
pressly observed, “ that justices may 
** msi^e one order to remove several 
“ families, and upon appeal to ses- 
” sioiis they may reverse it quoad 
“ one.” 

2 d, 
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Of Of'ders of Rem&mL , 

2d, They cannot make it provisionally, as to con- .’ 
tinne till the next sessi>ms( i),-’* or “ except the party 
find security to be allowed by them,” i, e, the justices, foi' 
they cannot make a conditional order; it is an adjudica¬ 
tion, and ought to be absolute: they have nothing to do 
with the security. (2) ' 

* 3d,' They have no authority to remove, except to a 
parish or dislncl having officers, fuid maintaining its ow'u 
poor. They cannot remove to an extra parcjcbial place 
not having overseers (3), nor to an hamlet Avithln a pa-, 
rish, if in the same situation, although it does not con¬ 
tribute to the relief of the poor of the parish (4), nor to a, 
large and populous district, part of a parish, maintain¬ 
ing its poor in common therewith, and without any se¬ 
parate esteblishmcnt of its own. (5) 

4th, But where a parish lay in the counties L. and W. 
and an overseer was appointed for that part which lies in 
W. and never had been for that in L., but the same over¬ 
seer usually acted in the maintenance of the poor through¬ 
out the whole parish, it w'as held, that a removal might 
be made to that part of the jiarish lying in L, where the 
pauper had gained a settlement by hiring and «ervice, and 
that she might be delivered to the officer appointed for 
W. For the part in L. cannot be considered as extra- 
parochial and without overseers, the churchwardens be¬ 
ing overseers to this purpose (6). But if the divisions of 
a parish thus situated have distinct officers and rates, and 
make distinct acedunts, then each division is to be consi- 


(i) Braitar v. Usky, Cas. Sett. * (4) Rex v. Taraworth, CaW, *8.. 

Rem. 's$i ante, 1,43. 

(^) Oakham v Whittletea, ii (5) Rex v. Swatcliffii, CaW. *4!?. 
Mod. 171.' ‘ (6) Rex v, Mereval, Burr. S. C. 

(3) Ante, I43« 


tiered 
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dered as a several parish, and the removal must be to 
that district in which the settlement is gained, (i) 


5 th, Two justices cannot make an order removing the 5th, Mot 
same parties • while an appeal against a prior order is orders 
pending at sessions. (2) 

6th, The order must be original, and not subsidiary 6 th, Not 
to another, z. e, it cannot be^made by way’of executing a 
prior order of removal. A man is removed from the pa¬ 
rish of A. to the parish of L. He goes from L. to P. 
who got several orders from two justices, by way of ex¬ 
ecution of the first, order, to remove him from P. to L. 

But all of them were quashed, because P. ought to have 
made an original compUiint, and upon that have got an 
order, and not have grafted upon tlie order of reuioval 
from A. to L. tliotifih have used that as evi- 

dence (3), to induce the justices to make such ongmat ’ 
order. (4) 


7th, If the justices have made their order by surprise, 7th, May 
they may issue another, reciting that they were surprised, 
and suspending the first order, and commanding the pa- tained by 
rish officers to return it to be cancelled; for this prevents 
the charge of an appeal. (5) 


8th, A parish in whose favour an prder is made, may, 
after it is executed by the pauper’s removal, determine to 


(1) Anon. Sir T. Raym. 476. 

(2) Rex V. H«din^,han) Sible, Burr. 
S.C.H 4 ., 

(3) See Rex v. Coin St. Alwin, 
ante, 183.' 

(4) Rex V. Long Critchell, a Salk. 
489. 

(5) Pancras v. Rumbold, a Bott, 
6 a 4 . PI 638. In this case, tli? s«- 


yersedeas issued three days after the 
order, and it ajipcars, from the form of 
the supersedeas and wliat is said by 
the court, to have issued befoie the 
order was served, or at lea.st before 
an appeal was lodged against it, or the 
time fof appealing expired. See Kex 
V. .Smith, a. Bulst, 343. 


abandon 
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abandon it xiiithout waking to have it quash^ upon 
appeal, if find upon fiirther information that it 
jcannot be supported; for there can be no objection to a 
pafty’s dbandonhig a judgment intended for his own be¬ 
nefit. And where such an order is cancelled by the 
justices who signed it before the time for appealing, w'idi 
the con^nt both of the removing parish and tliat re¬ 
moved to, a subsequent order of removal to a tliird 
pari^ is good*. (i) 


SECT. II, 

the JPorm of an origitml O^'der qf licmovaL_ 


Form of aiT 

original 

order. 

Two kinds. 


AN mtl^^ri'eRioval is m elfeclTfi^ase'mi'orSef of 
maintenance; for it not only directs the party to be re¬ 
move to the place of his settlement, but also that he 
shall be received and provided for there. Sbeh an order 
may be either original, i. e. the first made to remove the 
persons mentimied, to the place thereby adjudg^ to be 
their settlement, ox it may be to remove, them again, 
either to or from thence. This distinction must be no¬ 
ticed, as something additional is necessaiy to the fiirm 
of the order in this letter case. 


The following particulars are essential to the validity 
of an original order of removal, ist. It must set forth 


(ly Kex ^.U^nrliydd, Burr. S. C. 
h$%i aStc, Kes v. Diddlebuiy, 

xS Bust, 319.jS. P. to thi$ last ease, 
OiaUM^ m. Cbipping FarringfkMi, % 
Salk, 488. was eked ahew chat as 
«rdcr after execution.being in cbe na¬ 


ture of a jadgment exacuced, cmild 
only be reversed' by appeal. But It 
win observed, that in that, ease tbere 
was no obnsenl of the party in wlMae 
£)vour the ; was made to vacate 
it, 

- the 


4 .■ 
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* 

. the authority of those who take upon themselves to make 
it. 2d, The complaint the parish office which is the 
foundation of tlie order. 3d, The justice’s examinatii^ 
or inquiry into the truth ^ dtft complaint* 4t}^. A de^ 
scription sufficiently certain of the parties. 5^, An adi- 
judication, or judgment the truth of the complaint, 

and of the paupcr*s settlejaeat 6th, It must require the 
parish officers of the complaining parish to remove, end 
those of the parish in which ^the settlemenfris adjudged to 
be, to receive and provide for the pauper. (1) 

I. Of setting forth the justices mcthority. 

It ought expressly to appear, that the magistrates have Ju*ric]e’s ju- 
jurisdiction to make the order. It should profess, tihiere- .must appear 
fore, to be made by two justices of the pea^. An order 
stating oidy,. “ whereas c<Hn|daiiit ha« been made unto 
us,” without reciting their authority (2. e. that they were 
jusdees of the peace),- was quashed as bad; and although 
in an appeal from the order (2) they were mentioned to 
he justice^ yet that will not help, for they might be jus¬ 
tices then, and not at the making of the order. (3) 

It must appear likewise, that they are justices 6f the Of tlie 
county in which the place from wh^ce the paupers are 
to be iNHnovcd is situate; for by 13 & 14 Cstr. II.c. i'2£ 
the jurisdiction is given to the justicos^f die county whefe set forth- 
the pauper comes to inhabit. Hius, where no cotinty 
Was mentioned in tlie margin of thfif order, and it was 
directed to the Churchwardens and overseers of S. In the 
county of Middlesx, and to those of C. in Buokingham- 

' (t) See the Ibrm of the Order, of sessoBs^'whkh, tipha appeal, con. 
|lttrit*sfcut.»c.l?oor lUminrel. The firmed thaf^ofthe jaaOeea; orpomibljr 
orter U directed to the pariah oflSten to the eppt^l^’s notice of appeel. 
of the lemoring »ad; thoae ^ the re- (3) Waheo ♦. Ch#»terfieid*5 Med- 
cenringpiriaht .gaS- 

e, Ut videturi in the order 

shire, 
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$hirc, and the magistrates only styled themselves in the 

body of the order, justices of the peace ^^for the county 

(fin'csaidf it was quashed. For as two counties were 

previously mentioned, it is doubthil of which diey are 

magistrates; whereas it should appear, that they were 

justices of B. where the parish is situate, from whence the 

Countj- removal was made (i}. Although a county is mentioned 

in margin, thc margin, it does not help the defect, if two coun- 

and two in ti^ are mentihned in the body of the order, notwith- 
bodjr of or- *' 

der. standing they describe themselves to be justices, “ in and 
for the said coimty,” for, these words have no necessary 
IF only one. reference to that county in the margin (2). But where 
no county is mentioned in the l)ody of the order, and 
there is one in the margui, that will do; lor the margin 
is to be considered as part of the order, and a plain clear 
reference to it is suflficient (3), It is said not to be suf¬ 
ficient that they are stated to be “ justices of the county,” 
omitting the words “ of tlie peace (4).” And if it only 
state tliem to be ‘‘justices in the county,” and not ^'or 
for it, the exception is fatal (5); for they may be magi¬ 
strates residing in the county, and not in the cominiflion 
there; If it mention, however, the county by its com- 


{i) Rex w.Stepney,Burr. S. C. 83. 
Rex Chilvers Cntou, 8 Term Rep. 

17S. sJp. 

(a) Rex V. Morr Critchell, * East, 
65 . The order set forth, whereas 
complaiut has been ftiade.to us by you 
die churchwaiden*, &c.. of D. in the 
county of Wilts aforesaid,” [that from 
whence the pauper was removed] 
** unto us, wltose hands and seals are 
hereunto subscribed and set, bein* ttvo 
of His Majesty’s justices of the peace 
in and for the said county, &c. It was 
argueti, that the words “ justices of the 
peace, in and for “the said county,” 
nuist have reference to the county in 


the margin, wliich is Wilts, adly. It 
hat reference, in grammatical coiir 
straction, to the last antecedent, which 
IS also Wilts, But the Court quashed 
the order. It was further determined 
that the sessions had no power to a- 
raeiid this defect under 5 Geo. It. c. I9« 
ib. Sec also Great Bedwin v. Wilcot, 
2 Str, 1158. 

, (3) Rex'u. Bourne, Burr. S. C, 43. 
Rex. tJ Ufculin, ib, 138. Rex v. Hul- 
beck in Leeds, Burr. S. C. 198. 

(4) Rex Upton, Cas. Sett, and 
Rem. 27. , 

(5) 'Rex y. Owlton, % Salk. 474, 
Rex w. Dobbyn, a.Salk, 474. S. P. 


* 


inon» 
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jnon, instead of its proper legal appcllatipn, as if Shrop¬ 
shire is put .instead of Salop, that is suIBcient ( i); and 
the court will take notice of the divisions of a county. 

Thus, where (Lincoln, Holland) was inserted in the 
margin of an order, it was Understood to mean, that 
Lincoln is the county, and Holland the division. (2) 


When magistrates state themselves “ justices for the 
borough, or town and parish of A.” it is not bad, for 
both town and borough are coupled with the parish for 
which the order is made: and they sufficiently appear to ' 
be justices of either of those places for which they were 
empowered to make this order. (3) 

It must appear also, that one of them is of the quo- 
rum (4), hut it need not state they are of the. division . 
whence the removal is to be made. {5) 

Upon the same principle that the Order must shew tliat Must sute 
the justices are magistrates of the county, it must likewise 

11 • 1 I .1 1 whencere- 

appear, that the parish from which the pauper is to be 'noved,to 

removed, is situate in that county of which they state 
themselves justices. An order had Gloucester in the 
margin, but did not, in the recital, say that Dunsboms 
Abbots (the parish from whence.the pauper W'as removed) 
is in the county of Gloucester, or in the county afore¬ 
said, and Was quashed for this defect. 


(1) Rpx V. Madeley, Burr. S. C. 
303.. 

(2) Rex Bourne, ante, lyo, (3). 
I f5) B-ex V. Aiiduirr, Cald. 37 3. ^ 

(4) Anon.» 9aUc. 473. Chittawi- 
wu':/. Benhura, 2 Salk. '473. AJ- 


hrighton « Skiptdn, i Str. 300. But 
see 26 Oeo.‘tl. c.iy. and 7 Geo, Hi, 
c, 2t. 

(5) Anon. 4 Salk. 473. ante, f4). 
Elia. Ashley’s cas^, ib. 480. Voi, 
49* n.(9)i 



19 *^ Of 0f an Order tf^Bmobah 


11 . Of statpig the Cf^njdqin^^ 

No puifi can disturb a man coming into a parishj but 
those parochial oihcers whp ha>vc authority to do so. (i) 

complaint?'^ The Order therefore must state, that it is made upon 
. complaint of die churchwardens, &c.” that being the 
foundation pf the justice’s jurisdiction (2). If it profess 
' to be mad0-npon hearing the diflbrent allegations and ' 
proofs, that is not tantamount. (3) . 


But if it be directed to the officers of the two parishes, 
and state the complaint to be made by you,” without 
saying which, this is sufficient, for it must necessarily be 
intended to be made by the parish aggrieved by the re¬ 
sidence; because if both complain, it must be upon com¬ 
plaint of the right parish.(4) 


mtSe”* complaint should expressly set forth two things: 

foith., 


ist,Tbtt 

party is 
come to in- 
iiabir. 


I St, That the parties who are sought to be removed, 
are come to inhabit in the parish or township to wliich 
the officers belong, not having gained a legal settlement 

there. 


idibcharge- 

able. 


2d^ That they are actually chargeable to the said pa¬ 
rish or township. 


(i) Per Holt, C. J. Weston Ri¬ 
vers V. Sr. Peter’s, % Salk. 49». ante, 
x8o. 

(a) Weaeon Rivers v. St. Peter’s, 
2 S^. V Harely, Andr. 

j 6 |.antei 180 .( 3 ). Bedvin v. 

Wilcot,» Str- iij8- 


{3) Shackford v, Northbovey, Sett, 
and Rem. 33. 

^ (4) Spalding V. St. John Baptist, 
FoL 267. Horsham v, Hendfield, 
Burr, S. iC. 24. See also Rex rt'> Kid¬ 
derminster, It Mod. 26 j. 



ist, In one cAse, an patter stating pau^r and «. As to 

his wife do “ endeayonr to iotradc into tho^anih/* &c. SIS, ” 
wa* quashed, because* ah cndcSivour to cojneiu doas^aot 
impo^ that he anally ^09 come in (t). But in a silbsy ba<t. if i»|. 
sequent case, where the order ran, ** whereas X C. and ^oISl 
his wife is come into your par^y endeavouring to settle <«ent. 
themselves contrary to law, and arc likely to become 
^chargeable,** &c. Pet Pratt, C* J. — “ I do not think 
it necessary to show they came in, but oaaly an ^bndeay 
vour to settle; and that may be where the party never 
came in, as the case of children bom intone parish, 
when the settlement of the parent is in anothcfr. But if 
it was nccossaiy% it is implicitly set forth, which, in the 
comphdnt, is sufficient.** (2) 

So w here an order stated diat the paupers “lately emne, 
and inti uded themselves into the said parish,” it was ob¬ 
jected that jt di<i not appem* that the paupers wei*e thm 
in the parish, i. c, at tlie time of the removal But it was 
answcied, that tlic order states, and the magistrates ad¬ 
judge it to be true, th^t the paupers stre l^hely to become 
chatgeaUe to the parish, 'which could not be if they wcare 

net in the parish at the time.(3) , 

§ 

But as the complaint is the fouxidatiou of the Jurisdio- Justictscan 
fiod, the jiMtire. cannot remove inore;Uiui we com- 
plained of. An order, stating, “ whoroi^ J. S. had inr 
tiuded into the parish of A., and is lively to become ^ 
chaigeabU?; these then arc to remove him, mtk three 
chjfdie 7 if* was* quashed for this defeat. (4) 

Wt 

\ 

ftc* *) Grisham, and i8ji. Bm efe|d» effect of 35 Ceo.nL 
Rem. ifi. Altjifiuuh the ortjer ]»<>- poes *98. 

ceerfed to <tjte “ rijAt hfrtf likely to (3) JUr* w, Bhegav, 7 E«*t,377'- 
bfcpme cbargtMble,” as *0 wbicb, a^e {4) ReSjc hk !t%^ng(ott| Sett. an 4 
R^•1c4^ Bmes«r, post (3). ^ Retn> 4y. 

12) g.ex V South ^laitton«t Str. ' ♦ 

Yet 


VOL. if. 


' o 
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qf'an oti^inal Or^ of JienKfvMi 


Compiaipt Yet this is well cnoughji if it appears that the father’s 
c^wgSk, he^riiing chargeable is a gocM 3 \,grownd for i^moving 
when.R^ those of his family named in the order. An order, 
Uis adjudging the husband settled at K., and that he was 
family. likely - fo become chargeable to H., and sending 
yinv his Tsdfo, and son of pm old, to K. was held 
good, (i) 


ad. Must ^ Since 35 Geo. in. C. .101, the complaint should 

aSualfy^^"^ sfotc that the paupers are become actually chargeable, as 
thargeabie, it must has® doRc previoufly where persons resided under 
^ certificate. (2) 

• t ' 

Single wo- 7 Thus, where the order stated that E.M. single woman 

men prog* * ■ .. . 

want. ts 'with child ond unmarried, and diat the justices do ad¬ 
judge die same to be true, it was held ill; for if it were 
an irrefragable conclusion that being a single woman and 
^th child, the party removed must be deemed charge¬ 
able within the meaningdf the statute, the order would 
be good 5* otherwise the justices ought to have drawn 
the conclusion’to iShew. that in their judgment she" 
was a proper obje^ of removal witliin the poor laws: 
for though a, person^ unmarried and with child, is 
presumptively' chargeable from the strong probability 
that she must be so, yet as dicre may be circumstances 
such as the substance of the party, or the giving a com¬ 
plete indemnity to tlie parish, which may exclude, that 
presumption; it ought to appear by the order that the 
justices had exercised their judgment, and repelled the 
- existence, of such circumstances, by their adjudication 

•" ,{i) Hobey i Sir. ** plied to tliecluirchwardeM.utd ov«r- 

. 5 ^ 7 * . “ seers dftlie parish of W, aforesaid, 

fa) Great •Bodwin'w.Wilcor, »Str. ** who accordingly did'relieve'him.'’ 

. J tj'^.hurr. *' In this ease the But adjudged uisu^Scient^’/or it does 

** mder suud, that C. M. being re- not appear .that it was at the parish ex- 
“ duced to great poverty, lardy ap- pence* "tieeatite, xy-y.n. (4). 

. that 



k ■* 

Xyf the Form m'igtml Order ^, 19 ? 

' f 

•M?*- 

that she was chargeable, in order to shew that she wais a 
proper object of remoY^l,within the meai»ttgof thebw.(i) 

* ■ ' ‘ ' <1 ' . 

'..-i _ - ' • 

But au order for the ^e^hoydi of a dng^e Womim 
under this act, stating, “that A. E* single woman is^ ,by 
being pregnant,. deemed ^;have become chargeable to 
the said parish,^* &c. is good in form, for the premises 
iire stated as in the statute itself, from whence the con¬ 
clusion ia- drawn; and tlierefqre all is stsfted which the 
statute requires, (a) ■ ! ' * 

And it is sufficient that the order chaige a woman, 
whether married or unmarried, (if pregnant with a child 
likely to be born a bastard) generally as a6lually become 
cluirgeable to the parish, without setting forth the man¬ 
ner in which she has become So.' For, the';justic€s 
>\re to draw the conclusion, whether chargeable.or not,^ 

:nid it is enough for them to state tliat conclusion upon 
the lace of the order, without stating tlve premises on 
which it is founded. If that conclusion be’disputed, . 
the party is to appeal; and if upcm appeal the. facts are 
stated to the superior court, they are to see whetheap the 
premises w’arrajit tlie magistrates h!i drawing that conclu¬ 
sion. (3) .. 


III. Of stathig the 

As the examination ought to be takai before two jus- >iuun 
tiros (4), if it states «it appears upon examination to 
bo made before us, or one of us,*’ it is bad.(c) ^ 

ju* 

a 

(i) w, HoJitte Qiwvei, f x£att, (4 Antp, 1S2, an^r Lee, C. J. 

3 Rex V. StrnsfiJJ, post. 197, (t 

(a) Rex V. Diddlebgiy, East. a) Ware-*., Snnst^.xSalk 4S8. 

47 Geo. III. 9 Eist, 398. ante, T82. (2). 

Rer I Tibbenbtm. 9 Fa.t,3g8. 

Ue 


o 2 



t^6 Of the Fon^ ^f*^^ original Order of lle^neml, . 

Upon oitli. 15jje statute directs, that it shall be upon oath; but if 
Due exa- thfe ohler prdtess to be made ii|lon due examination,*' 
cTrTZ'* e^t^^dut m^ngupon oath, it is sufficient; for in an order, 
^^era> it shall lie intended to be upon bath (i). So it Was held 
vdmouutT' sufficient to recite in the order, that “ upon due exami- 
nUtion'of the party, and upon his affirmatibn, &e.‘” witli- 
oiit adding that he was a qudker (2); and if the adjudi¬ 
cation is “ upon due cbhsideraticm of the complaint,” 
and hot upon due eraminatimi^ &c. it will do, for dm 
consideration implies a dUe examination (3). So, if 
it profess to be made upon examination of the pre¬ 
mises upon oath, and other circumstances, it is suf- 
ficient. (4) 


rV. Tfid'riescription of the Parlies. 


Dr-,criptiOii 
.*>r* parties. 
Must state 
'ho uame, 
tu 'rf)at it'is 
iinknoa n. 


FaTYijlj*’ 
t3o general. 


' An order, must describe the parlies with -sufficient cer¬ 
tainty. Tlicform of one was: “ Whereas a certain wo- 
man was brought to bed of a female bastard child in N* 
and afterwards dropped Jn S. these to convey, &c.” and 
held bad; for Parker, C. J.—“ You must either name' 
her, or say you do not know h€r(5;),” An order to re-' 
move a man and his family is bad as to the family, for it 
is too general ( 6 ). It is usual, therefore, and., perhaps; 
necessary, to »et forth the name of the wife, and more 
especially of the diildron, whore tliej;^ are known.{7) 




fi' ^'Illngrt Hiingn « W<rwlci’, 'mrhdl >■ N«< ' 


5 ^e?s ta , 40 Reni 

(3) Rrj. ». Ctenirsrer, ru<'d n- ( 6 ) ]t<nTun »» Sist-jn, t So ii^ 
Mungei Hunger v. Warden, <upia, Tolujvon s, rase, a Killr. 4d5. Acuai 
(i) ♦ halk 483. Comb. 478. \Vangto»d v, 

f y Rvt ' J «■ irh noi , z S'*** ( i' arartdoti, Canh. 449 

;.?) !ife« frlixwn « UoystonjiSes. 
’4) Rex Bagttoiib, i !! j-r; Cas. 11. lol. 4 . 7 « 
ante, i8z. (). 


If 



Of the Form of an , original Order i^moocd. 


. v -■» 


If an order be ma^^.fot removing % ipan, and 

diildren, and the adjtu^cgtibh respects .only tj^e hither’s 
settlement, the children’s ages shotild be set forth ( i )* or 
the order will be bad as to; them; and if it appefty;ii»t 
die child is above seven yeoiffl old, dienUt inust'adjndge 
that the child has riot gmned a settlement in its own 
right (2). But if it expressly adjudges the^place to which 
they are removed to be tjlie last Icgai settlement of .the 
children, it need not specify their ages. (3) 


W 

When ne¬ 
cessary td 
state chi^' 
dreii 


W^'ben thut 
child ha.s 
gained no 
settlement 
in its utvn 
Oght. 


A '’; 


V, Qf the Adjudication. 

An order of removal is a judgment which must be cer- Adjudica- 
tain and positive; although, there^re, there is no neces- te'certain. 
sity for any particular foimi of words (4),fyet it ought, in 
averring all essential facts, to use expri^s and positiTe 
words of adjudicadon; as, we adjudge;” or, “ it ap- 

^{leiilJlSr^t adjudic{M^on,^r^painly fejS* incowipiaint, 

fio diem when sufficiendy stated. In the complaint. (5) 


■ (1) See Hobey v. Kingsbury, ante,' posed to, have gtdhed afty other Gettle- 
.*. 94 -(l)* ,r, , inentl.than the.'derivative one from 

-f ia).’fhd'otdet set forth, « It ap- tfiilr lather.” ' ' ' " ^ 
pearing to as,&c. that hU (.til* father’s) ' ' -(3) Rex v.Heptepstail, Burr. &C; 
sahiement is ia A.” without saving 88. ih.,x38. a-Bou. 

tbat'it way likewise the settlement of 654,; Pt S.'P. R«* •»'. 

his'wife and cbiidreii j « we do there- Bowling, Biirr.'^^. C. 177. Rex, 
fore adjudge-the settlement of the fa- Normantbo, Rexv. Scapa 

ther,' wife, and icht 1 .dren to be io A.” field, ,'ib. aoy. i^tei iRirtg- 

HeW good as to the filler and hU- more v. Pptwdi!^, Sett, and Remov. 
wife, but quashed as t6 the children, . 41. Reg. w. Middlehant, posf^ »oa. 


for the reason given in fbe text.- Rex 
V. Trinity, in Ofa^ter, 4 Sets. Cas.7.4, 
Rex V, l^everington. Burr. S.C, 476. 
where one of the ddldren romqyed 
was eight years old^ the, judges in 
court concurrejd in opiniop. ** that chil¬ 
dren of such te/>det age cannbt be aup- 

b 


(a). Rex V. Buefciebury, jb. (3). 

(4) ’ Per C-. J. tlfculra c- 
' Clysthydon, Burr, S, C. 138, 

(5) See the Opini^^hf LordHardv 

wicke, C. J. Bourne x/tSpaldiuj, Burr., 
■S.C. 38. ■ 

' a ' . 

3 Thus, 



*• On csAiTii- 
t?stioTt b(f- 
Jte*'.-* ili« 

baif.!;* ■ 

1 - 

Settici “ ac¬ 
cording to 
our know¬ 
ledge,’’&c. 

bad. 


Two tliirtg* 
to be ad- 
jud^edi 


xst. Party " 
cbargeable. 


2 d, His set- 
tlemcni. 


T-i*,x4.ctuaUjr 
chai geable 
8 nee 

3 S Gpo. lil. 
r. 11. 


Ai in case 
cf certificat¬ 
ed paupeis. 


Of the Fbrm of an ot^ifiinal Order Removals 

Ttlmsj' where It only stated, ** we, on exantinatioh da 
believe the same to be truef* this was held to be no ad- 

i V ' *1 , 

judicatioh) aiid the order %yds tjuashod. (i) 

I * M 

So, if it adjudge tliat the pauper was lasft legally settled 
in' B. according to tlieir knowledge,*’ it is iincertam : 
tor the pauper might be settled elsewhere, and the justices 
* not,know it. (a) , , , . 

‘ t 

The sagie things must be adjudged in this part of the 
order, as should be stated in the complaint, viz, 

; 1st, That the parties are actually chargeable to the 
parish making the complaint, which is usually done by 
adjudging the complaint to be true. (3) 

^ ^ .1 

ad, That they are l^'gfllly settled in the parish to 
wjiich it i^ directed tH^yhey shall bfi»con ves’edt 

’ 'As thc'condplaint,'since 35 lJco.”lll. c. iot./^usTS 
state (4}, so the order must edjudge, that the parties are 
actually chargeable to the parish, as was previously^ nec^^ 

sary -^^'liere panjicrs resided under a certificate, ' 

* 

A man who came into a parish by certificate was 
removed by an order, setting forth, “ that they removed 
him because he. w’as, likely to become chargeable.” It 
was quashed; for they cannot remove him until he be- 
cojiKifs actually chargeable "to the parish. (5) 

' ’ ; „ ' ' ' ‘ ^ ; 

r J 

(t) Stallingborough v. Ha^ay, '(4^ Ante, 194. (a). 

2 Cas, z^T. , (5j[ Malden and FJetwick, Salk, 

(ftj, St. Mary Ottery, Sett, 530. 'i’eelby •!>. Willcrton, 1 Str. 

and RenJ<j».34. ’ y?. S. P, and it-imist be so alledged ill 

(3) ' See the form of the oider, the complairit, 194. (a). 

3 Sum’s tJt. Kemoval. 

, ’ ' ft 

An 
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Of the /bm (f an original Ordj&r of Remomh 

» 

An order was made, reciting, that whereas com¬ 
plaint has been made unto by the, ^c*,'that J. S*. who 
is lately come into the parish' of, &c, with a certiiicate ac¬ 
cording to $,and 9 W. III. is actually chargeable, Itc.” 
and quelled; for the justices must adjudge him to, be 
chargeable, or at least must say it appeared, to them that 
hew-asso. (l) 

* 

“ Whereas it appears ta us, upon the oath of E. J; 
relict of E. J., that she and her daughter Mgry were hist 
legally settled in R. are likely to become chargeablef 
I’lie adjudication is sufficient; for the W'ords, who are 
likely to become chargeable,” are.always the words of the 
justices; if it had bceii, that they are likely to become 
chargeable,” then it had been a recital only, and the 
words of the overseers. (2) 

And if it state that ‘‘ they have become chargeable,” 

is sufficient, tor this must mean that they are become 

^ (i) Malden v. F)etwicki % Salk. Fortho^^ a cltildofthree months old 
530, and prior to 35 Geo. HI. c. I'o*. ' he helpless,, yi^t the parents are bound 
,Sce Suddlecomb tj. Btinvash, a Salk* to provide for jlt. Cluist's Hospital’s 
and'yarious^deusions quashing case, A^alk. 4$,^ 
orders for want of an express adjudica- . {%) Keg. ItockviUe, Setu and 
tion, that the party was tthty io . Remov. AX, ^Quaere, tamen as to the 
iefotne ch/irgiallc. Will become latter c^ervatibn; for the order would 
chargeable, if pexmttced' to abide,” stUl nm, ** It aj£>pears to us, upon the 
Anon. Sett, Rent. jp. *< Likely oath of E. J.,.; 4 cc. that the and her 
to beconoechargedbljjas we are credi- daughter, are likely to become 
bly informed,” Ib. 38.' Or that he chargeable.” The insertion of the 
may become chargeable,” Teelbyv,^ relative pronoun “ tl»ey” seems'to 
Willerton, i Stt. 77. held bad. An make no dtSTerence in the sense. See 
order removing a poitf child was Rex w. Binegar, 7 East, 377. ante, 
quashed, IjMauSi it was not said that* 1JI3. (3). ^ 

the parents were unknown or likely (3) Rex v. Honiton, Burt. S, C. 
to become charseaWe to the,parish; 6Sip, Rex w, Binegar,supra, (a)- 

0 4 


“Complaint, 
Sfc. that J.S., 
is actually 
chargeable,” 
&c. b^- 


“Itappears 
fous,ouoat1i 
of J. that she 
and hew 
drfughier,&c. 
who were 
likely to be- 
comecharge* 
able,” Sec, 
sitihdant. 


“ Have be- 
comecharge>- 
able,” good. 


The 
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Of the JPm-m oj an original Order Uemovdl. 

Adjutigp Tlie cpmpMnt should likewi^ «hew, that they arc 
chai^eaWe [hkc*ly tw] (I) hecoMC chargeable to the 2mrhhfrom whence 

rcss^ipt’ed', iind there must beaii.adjudicatioB of die 
froim truth of it.. A a, adjudication in this form:. *• arid where¬ 
as, upon .due exaiuinatibn anti enquiry made into the pre- 
misesi it appears to us, and wc accordiiigly adjudge, that 
the said, &c. are likely to-become chaigcable;” without 
addipg U> what parish, was quadiedj although it might 
•have been inferred, tliat they must liavc become charge- 
* able to the parish making the complaint, (2) 

Two objections were taken tef an order ol’ removal, 
1st, That the parish of K. is at first mentionwl in it; 
and then it goes on, “ and has lately intruded himself 
intoi^our said tdmn of E.” So tliat it is uncertain whe¬ 
ther E. be a towni or a parish. But tin’s objection wa^- 
over-ruled as being over-nice. The 2d objection was, 

' That the pauper is only alledged to be likely to become 
chargeable there* " Which does not alledgc “ that he was 
likely to bcqpirie chargeable to the parish.” , Denison J. 

* and Foster J* (3] over-ruled the objection. ButWf^ht X 

took it that the word “i/iere” did not necessarily im¬ 
port that the pauper w'l^ likely to. become so to tlie 
^ parbh. {4) 

4 d, Place 2d, It must adjudge the place to which he is removed 
thrust set- fo be the place of the pauperis last legal settlement, ex- 

dement. 

, 'j i'- ■ i , - 

(i) These vrords must Ke omitt»‘d cinitung every thing as to what parUh 
since :55 Geo. ill. z.xcT,. See ante, he was so",Sv) tliatit mighfbe to his re . 
198. (jj). - hitions. Rex V. Nttherton, S, 

' (a) Ufeulm t;. Clysthydcri, Burr. P. 139. But Rexi-. Wbitatn, 1 Sir 
S. 0.138^. S. P. adjudged, Rex v. 1:4a. Maidstone-fj. llothing, ib, 393 
Bradford, Sett, and Rem, 40. Nichi.'- Rex JLeo^eld, Jl>. 698. is contra, but ’ 
la*V. St.Pcter's, aSesi, Cas, yj- Rex they are. said to. be loo.se nd^s. See 
•w. Mincliinghajuinoo, a Hess. 9a. Burn's Just. tit. Removal. 

Ktx Spaldipg,.. Eiirr. 3 . C- 43. . (3; TlieCl}ief'Ju»ticevi?3S iibfcent. 

Where.the adjodicayou was, “ ti.iir , (4) Rbx v, Rakridg, Burr, S-.O 
he was likely to become charge 4 

ctpl 
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OJ the Fort)i of an original Order of MetnomL 

cept where the removal is back to a paii^ giving a cer¬ 
tificate; for the justices need not'adjudge. it in that 
case(r). “Whereas complaint has been made to us 
tliat J. D, with his wife and children, came from his 
place of abode and lost legal settlement in B. to Av, we 
therefore require you, Sec.” This order was quashed as 
naught; for there is no adjudication which was the 
place of his last legal settlement, but only a ccunplaint 
that B. was fa). “ We order him to be'removed to A. Removerf to 
as the place of his last legal settlement f bad, as there is no' of hit 

adjudication (3). “ That the pauper was legally settled 

at B. according to their hamledgef bad, for ho might be tad. ’ 
settled'elsewhere and the justices not know it (4). Or, . 

“ that B. is, as we are credibly informed, the place of 
his legal settlement,” bad, (5) 


“ Whereas complaint has been made unto us that oath u 
E. F. wife of U. F. is lately coihe into the parish of St. herhushand 
(riles, and is likely to become chargeable to the same ; 
and whereas, on oath made by the said E. F. it appeal s, tied,’* &c. 
that ner husband, was last legally’settled at H. these are 
tlicreibrc, &c.” quashed, because thefe is no judgment of 
the justices conceriiing the last legal sef:^lemcnl, but only - 
the oath of the woman. (^) 


An order adjudged “ that J. S. was jscttled at B.' and' 

^ ^ ^ tiotl OX 

therefore the justices remove his widoW and children to dow's st't. 
B.quashed, for the wife may get a s*^tleinent after the 
death ofher hu^Baiid. (7} 

(1) m. i‘ 1 ctw)ck, a Salk. . (5) Trowbridge v. Wesron; »Salk, 

- 475 * ■ ; ' ' - - . 

^ (2) Bury Arunelf 2 Salk.} " . , (6) Rex vr Hackney, 2 Saik;47S. 

(3) RfeK <0, Westwood, i Str. 73. TIic words” to us,** were omiUud id- 

(4) Rtg. St, Mary Ottery, Sett, ’ier “ t: appears." " 

.ind Run. 32. ' ' ■ (7)-E^'liiU'Uv, Hattly Winily, 

, • \ 1 Sess. Cas. 45. Pl. 


An 





(ythf iForm of Mil original Order of Removal, 


Removairif An ord^r rcmovecl F. S. and F. /lie#’ daughter, about 
2iudr”n to years;o]d. her daughter, about two years and a 
sm^ nem further recited, that it f^peared to the jus- 

TOiistadjudge tices, upon the oath of F. S. that her husband G* S» 
thera bis. legacy Settled in the parish of M. quashed, for 

though it does not appear that the woman is a widow, 
and the wife and children must follouf the husband’s set- 
tleipent, yet the children arc not removed as hie children, 
nor the woman as his wife. (i,) 


If children The exception to an order was, because the justices 

above seven, forth that M*. was the last legal settlement of the fa- 
jud'^e their ther, therefore they send the son there, and it appeared 
setdement, ycurs old. It was quflshed, because there 

adjudging ivas no adjudication of the son’s settlement, and it is not 
thcjr faiher, of absolutc nccessity that the father’s settlement should be 

parish to be the last legal 
their O .VH settlement of certain children by name, whom it states to 
need ”ot ’ be uiidcr thc age of seven, it need not adjudge it to be the 
fctate it to be settlement of their father. (3) ‘ ' 

^:bat of the ‘' ' p 

parent. ' ’ > ■ , > * 

Ii,\vas objected to an order adjudging that the paupers 
last iegall}^ settled in M. that this is no adjudication 
oi ii ]>i'esent settlement. But by I^ord EUenborough, C. X 
it refers to tlie time of the complaint made, and the court 
cannot intend an intermediate settlement betw'een the 
hearing of the complaint^ and the making of the 
order, (4) - ■ ’ ^ ' 

. ', ► 

'a \ 

S”^ivorS order adjudged, the last legal place of the said 

« settle-' H. is at W.*’ omitting the of settlement i a.nd W'a4 

k'xnt,” fatal, 

(iJ'Rdi <0. Mans 5 eld, Btirr, S. C. f3) R-cx io, Bucklcbury,' i Term 
76.'' ' Rep. X64. 

(2) ,Reg.-w. AfiSfJbhaiift, Fol zjt. (4) Re*Biaejar, 7 East, j-rf. 
|Scc ante, I 97 > ' Sec Rex v.'Honiion, ante,'197, (3.;. 

» ’ , 1 

m 

quashed. 



Of the Tormtf an original Order of Hemoml, 

quaslicd. Per Curicttri* Here is no adjudication of a 
settlement, and these orders are never to be made good 
by implication,(i) 

. An order which states that the pauper came into the Howfu- 
parish under a certificate, need not set f()rth that it was "ertWeatet 
allowed by two justices, at least ifitgo on to adjudge 
his settlement to be in the parish by^ which it was 
granted.(2) ‘ • 

As to the description of the parties, both in the coin- 
plaint and adjudication, see a 7 itef^) 


VI. Of the Direction of the Ordo\ 


The remaininij esscnlial circumstance is- the fruit or 
effect of the order, which is to require the officers of the 
complaining parish to remov.3 the pauper ; and those of 
the jjfecc in which the settlement'is adjudged to be, to 
receive,and provide for him. If^ therefore, it does not 
say wiiich is to convey, and which is to receive, the per¬ 
sons to be removed (4); or if it directs both to remove 
and receive (5), it is bad; and it a fi/rtipri defective, 
where it is directed solely to the officers of the parish in 
which the settlement is adjudged to be, and requires 
them to convey the pauper thence;‘for the justices ought, 
and can only order the parish hfficers, where the intrusion 
is made, to make the removal, (< 5 ) 


Acquire of- 

fi tifs of 
tOllipli'iS- . 
•ntj 

xntovi^,' 
Of set!',.- 
meiit parish 

10 

and pivsiut 
for. 

Not sutinj 
which .0 re* 
ti-ivo, and 
vhirli CO 
convey, bad. 
Or i< K di¬ 
rects both 

CO rcn;o,e 

and rectivt. 


(i) Re****, \\''arnbiU, a Sess. Cai, (4) Binfieliv. Banstcad, ii Mod, 
1)1. ante, aoo,(a). a68. 

(a) Reg. .f.‘ Newton, x KesJ. Cas. is) BedwitchV case, Comb,;^25- 

161, ' , ' ip) St- George’s v* St. Olave’i, 

( 3 ) 196. tv. and that,,the power of a Salk. 493, 

adjudication and removi^l is Uinited by 

Ithe complaint, antcy 19 a. ^ ^ 
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Of the Form of an original Order of Metnoval. 

1/ , 

It that aa order directed to the constable of % 

parish) ctMnraanding him to remove a paupei*, is well 
enough^ if ;ho I'emove under it. I^or if a justice direct 
a warrant to a person by name, who is no officer, he is 
not bound to obey it; but if he do, and it is a matter 
within die jurisdiciiojj of a justice, the warrant will bear 
him out. (I) 

A mistake in the name of .the parisli to which the re* 
, rnoval is inaile does not vitiate the order, where that used 
is sufficiently descriptive, according to common intend¬ 
ment; more especially if the parish officers have re¬ 
cognised its sufficiency by any act of their own, as by re¬ 
ceiving the pauper, or appealing to the sessions against 
the order. 


A pauper was removed from the parisli of Topsham, by 
an order addressed “ To the chiu’chwm’dens and overseers 


of the poor of the parish of Poole, or town and county 
of Poole,” and that parish was desa-ibed in the same terms 


in that part of the order which adjudged the settlement 
to be there. Upon appeal to the quarter sessions, it was 
objected, that the town and county of Poole consisted but 
of one parish, and that the name of that parish^ was 
Si, James*Sf in Poole, The sessions over-ruled the objection, 
and the court of king’s bench were of the same opinion. 
They said there was no objection to this di^scription of 
the parish of Pool^ although the name of its tutelar 
saint was omitted; there being but .one parish in the town 
and county of Poole, and Poole being theconimon name 


(l) Wangford v. Brandon, Carth. 

In this -case, titree foar men ' 
iUid tbitir families wure removed by 
tile same order, v/liich was^tiJrimar»'iy 
(|uashed for aniaher defect. But 
.4dilerc, whether a distinction nuy not 


'.iernoval, and a warrant foundetf u}ion 
it ? However, in 13 St *4 Carill. 
c.'ii. and 3 W. & c. 11. 'that 
which IE now called an order'of rfe. 
movalf is denominated 9 wariatte of 
removal. 



Of the Form of an original Order of R&moval* 

*■ . # 

of thc,{)lace. And it was added, that the parish officcJ's 
had themselves considered this description as snflSffiieiit to 
call upon them to appeal to the sessions against the order, 
by whom the objection to the misnomer had been over¬ 
ruled, (i) ' : - ’ - ^ 

■ But if the name of tlie parish removed to, is idtogether 
mistaken, as if the parish of Woldng is called Wakings it 
seems as if it would be bad; at least wherp the oflicers of 
the parish have not acknow’ledged the description to be 
sufheient by some act of their own. (2) 

Tlie parish of Klrkby Stephen consists of ten townships, 
of which the township of Wharton and the township of 
Kirkby Stephen are two. A pauper was removed from 
the parish of Wharton to the township of Kirkby Stephen, 
by an order directed to the officers of tin? parish of Kirkby 
Stephen, and his settlement was thereby adjudged to be 
** in the parish of Kirkby Stephen.” This order was de- 

(x ) See Vow!es *w. Miller, 3 Taunf. <juire jtnjr direction of a certificate»and 
X40. that it ia sufficient in trespass to a nt'C^^ection is as a void dtrcction, 
use the name of the parish commonly ^ante, 38. But Chappie, J. in giving 
used ? also Rex <?/. I'opsham, 7 East, liis opinion, added, ** Besides, if a di-. 
466. ItiRe'x <w.St.Nicholas in Harwich, rectien'were necessary, i should doiibr 
certificate was directed “ To the whether thia^ mistake of th^ name 
■ churchwardens and overseers of the would make it bad. ’ I rememher, a 
poor of the parish f Harnoieb near case of a carrier, in Lord Raymond's 
JOo-vgr Coufi- in the county of Essex.** rime, where the plaintiff recovered. 
The case stated by jlie sessions, found though iher'e Was no such parish as 
that the proper tiahie of thjs parish was Wicomb, th«t> true name being Chip.. 
St. Nicholas in Harwich, and that ping Wypjmb^” Burr. S.C. 17S. Ap 
rhere is no'such parish as tl*at f Har to a mistake in the local riame of jt, 

mthh near pevfer 'Gourt^ and that it did county in an j&rder, see aiite,i90.and 
not appear To them that the borough or how far 3 misnomer may be amende*' 
corporation of Harwich contained jmy liy the jnstiti'es at sessions, under jr 
more parishes chan . one. The court * Geo. 11 . c. 19. see post, chap, rxx^ 'u. 
of'K. B. was of opimou,tbat supposing sect. and scq. 

,tJus to be a theeeriijieate • (aj Bee Rex'*. OsWeil, ^^.Saik. 4;a- 

wae ^aed net-withstanding, hec 9 i\.ia& x\i«i tamen quaere. 

S A 9 W. JII. c. 30, doe^ not re-' . ' 

' - . livereil 
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Of' fhePorm of an original Ordei' Hen^twdh. 

, s 
r 

iivered to an overseer of the township of Kirkby Slf'ph.enr, 
luaqtiest^ou between the township of Wharton ahtfei 
Kirkby Stephen, respecting the pauper's settlenient, 
latter was held to be concluded^ by not having appeal^, 
against'this order; for the removal to the parish of K. S. 
nmst mean the township of K. S. (i) • 

And it seems no objection to the direction of an order, 
tliat k is to th(} churchwardemr-of the jparis/i, tmnshijJi or 
of U. (2.),” or to \)^c^hurch’li:ardt:}^s and overseers 

.■■of the townsfiij) of H. {3) 

« 

Yet where an exception was taken to an order of re- 
moval, that the removal was to the parish or hamlet of A. 
as being uncertain, the court are reported to have quashed 

(4) 


SECT. III. ' 

Of th€ Form of a subsequent Order of Removal^ (fficr a 
Pauper is removed ttnder a former one, 

A suBSBgCEUT order of removal, genei*ally requires 
the insertion of something in addition to the.common 
form that has been just examined. An order of re¬ 
moval is in efiect a? judgment. If unappealcxl from, il 
concludes the parish which acquiesces in the removal :as 

. (i)Rex «. Kirkby Scaphen, Burr, (3) Rex v. Holbcck in Leeijs, 
S.C. 664. ante, ijS-fi). See Spittle- Burr. S. C. jyS, ' 

fields Bfid Bromley, i8 Vin. Abf, tit. (4) Rex v. Gnmstoae, i Barnard, 
Renutyah (^4 4 ^ 8 . H. ' i ' 

Uiversbne, 7 Term . , . ' 

Rep. ^ 

* ■ r ' ' ' 



Of the Farm of a stthseqiient Order (f .Removal. St 07 

against the world (i). If the Justic|;*s adjudication of a 
settlement be confifwed upon appeMj it is equally con¬ 
clusive; but if an. order is quashed upon the merits, it 
only concludes the. contending p^ishes {%); for it is a 
decision of the appellant jurisdictioii between those 
parties, that the settlement is not in the parish to which 
the removal was made. 


Idng as these judgnij^hts are in force, the justices 
have ho authority to make & fresli order in direct repug¬ 
nance to them. (3) 

If they make one, therefore, removing tlic same par- Second 01- 
tics to the place which appears exempted by the prior 
adjudication, such new order must state Jhat a settle- exempted by 
ment has been acquired tliere subsequently (4). For 
even if tliere has been time to gain a new settlement, subsequent 
yet the court will not intend Or presume any thing of colrMSl 
that; but it must be specially stated (5). Thus,, if an notpresum* 
order removing from A. to B. 'is quashed by the sessions 
upon tlie merits, the pauper cannot be sent again from 


(t) Ante, Ji6 sect. 4. 

(2} Per Foster, J. Res t-. Braden- 
ham, Burr. S. C. 397-, port. zoS. (3). 

(3) “ Also justice*, of peace may b? 
punished in the manner above men¬ 
tioned, ({. by attachment) for acting 
in a com^mptnoas manner against the 
determination of the court of kingV 
bench; as where an order of settle¬ 
ment specially setting forth the cir¬ 
cumstances of the cassj is removed 
into the said court, and quashed there 
by the jud^eilt of the court upon 
the' merits; *nd - yet the justices of 
peace afterwards made aitotlw ordet 
to remove the <same .person to the. 
same' place .for the vei^ s'anie cause. 


without regarding the judgment of the 
court, though it wqre well known to 
them, and insisted on hy the parties." 
Hawk. P.C.‘boolea. chap, a a. sect, 
SP* 

{4) Per Foster, J. But see 

•post. (5).. ‘.I. 

(5) l^jfrx firadeiiham, “Bure. 
S.C.39<t. , aUo Rex wiiLeryj'- 
ington,‘Burr. S. C. *76, fSodAlming 
V. .St. MIchaeFs; in ^V^^cllc$ter, ib. 
' 177. But itj is not always necessary 
that it should shew a hew strtllcment- 
A riglit of removal, accruing subse- 
(juent to the^o^imcr order, is suiJi- 
cieirt. Rex v. Osg-iiltorpe. Burr S. C. 
361. post. ' ■ 



2o8 Of the Form ,<fa stibsequerit Order tfReniwaU 

I ^ A . • ** “ 

A. to B. by a fresh order, unless it states a subsequent 
Second or- settlementViti B, (I). So where a pauper was removed 
fiK from B. to A. by an order which was afterwards quashed, 

third parish, and B. th^ remoA'cd him to F., and F,. neglected to ap- 
^hSquent pe®!* feuioved him to A. by a subsequent order,, 
seitieraent, ^Jjich was quEshed for this defect. (2) 

where pat ish , ^ ^ ' 

removmg, 

h’T th> first- And where A. is sent by an order to B. who appeals, 

, »and the oiiler Is confirmed, B- cannot send him to C. 

^ without stating that A. had gained a new settlemmit; and 
new settlement appearing, the order of removal was 
' r ,t, quashed. (3) . • ' 

An order of two justices removed J. S. his wife, and 
four children, .from T. to B. 30th December 1754. An 
order of sessions ‘ discharging this order was made next 
Epiphany sessions. An order of two justices, 28tli March 
1755, removed the wife and four children from T. to B. 
and nu order made at the next Easter sessions confirmed 
it. These orders being removed by certiorari into the 
king’s bench, the first, was quashed, the second affirmed, 

• an the third and fourth were also quashed, because it 

did not appear thereby.that the wife and children had 
gained a new settlement hf B* (4) 


i'l) Rex C»W .<9. Roster t Str-45a. YcC see Thackham u, 

Cerlron, I iir, 567. I'indan, 4 SaJk. 489. Wherelhcjiu- 

(a) Aldetton ^f'. FfllJmgt<4we,4Bott, ticee said they ^ould intend « subse- 
6 <)i. PI. 751. I)irt it woujidbe othci- qi'eiit scttletnenC, .after, the lapie of.; 
wi.ie if F. h.;d nor been fnncluclcd as four years. But in Capet n. West 
aaain*it the' world, by ncylectinq to Peckham, where there. was a similar 
appeal against the removal from B, lapse of four years, the .Court said 
ihithen In most casee,V..ic 5 ght h.T«re ,,lb^y could intend notbln| as to a new 
disputed tlic s.iuie question with A., settlement, and qfia^bd the order.' 
upon whkh .the latter had succe^k'd Fortes. 327 a Sess. Ca,s.lSir 
It, its apped .agijinst B*. See K«x -w. ( 4 ).^er w. Bta!i#ijhSiil9i.'aMSte»'4o7. 

Beniley, Burr. S.C-,,4 *5- ■ (5)-, .. ' 

r.l) I.jitte Bitham SotnoiHy, ' . 

But 


T 


Of cxccitting an Ordet' of RemovaL 

Blit this rule in case of appeals, obtains only where 
fho judgment of sessions is upon the merits. If an order 
is quashed for a def'xrt in form, it concludes notliiiig be¬ 
tween the parishes which are jjartics to the decision, and 
consequently a second order need not sot forth a fresh 
»^(‘ttleTllent subsequent to the time when the first was 

lOiidc. (I) 

But if tlie sessions erroneously quash utj order of jus¬ 
tices winch is siibstantiully good, for a defect in form, 
siicli order is a bar, notwitlistanding, to all subsequent 
t>vders, which tlo not shew that the perstms to be re¬ 
moved have acquired a subsequent sctlleiuent. (2) 

The princi})le of these decisions, therefore, seems to 
j-equire, that a subsequent setUninenl must be stated in 
all cases v.'here the parish reinovirig is concluded by the 
first order as to the party’s settlement, wiicther agaiiist 
the worltl, or the particuhir*parish to vdiicli the removal 
is made; but where it is at liberty to controvert the 
settlement, notv/itlistanding the order, it is unnecessary 
to aver a new 011c. (3) 


SECT. IV. 

Of executing an Ordxr of liemovaL 

When an order has been thus made and signed (4), 
it is the duty of the parish officers, who arc directed to 
remove the paupers, to have them safely conveyed, at 

(i) Rex <1/. St, Andrew’s Hulliorn, (4) It-is visual for the justices to 
6 Term Rep. 613. Rex <1;. Penge, make and sign duplic.ttcs, that one ir..o' 
Nol. Rep. 176. be delivered to the paridi olTicci^ (h 

fa) Monger Hunger o. Warden, rected to receive the pauper, and the 
Sett. & Rein. 160. a Const. 70;*. otlier retained by the removing paihi:, 
1*1- 817. or the magisriattr* 

(;,) See ante, 11,(4) 

TOL, U, f the 
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21 •>. Of .executing an Order of JRemotkiL 

the expenre.of tlitiir parish (i), to the place thereby re¬ 
quired to roc.eivc and provide for tliem., If the paupers 
refuse to remove ia obedieuce to the order, it seems to 
contain sufficieiu powers to enable the persons to whom 
it is directed to convey them by force; but at all events 
the parish may obtain a warrant, under tlie hand and 
seals of the magistrates, to enforce it by eomptilsory 
means. The person, lo whom the duty of removal is 
entrusted, jshould satHy deliver the poor, together with 
the order, to one of the parish officers of the parish di¬ 
rected to receive them. Or if only one original is made, 
ho should give a copy, and shew the original. But if 
the ^ i'i: Inal is delivered, and a copy kept, that is suf- 
fid<>nt(2;. It seems also to be enough to produce tlie 
justice’s warrant to convey llm pauper, inasmuch as tlie 
magistrates may retail the original order. (3) 

If the parish officers refuse to execute or obey an order 
ceis refuse of this kind, they may be punished by indictment (4); 
ioobe\. t],e only means by wliich a parish, thus required to 

receive a pauper, can get rid of the order, is by appeal to 
tb.e quarter sessions. (5) 

j 

The duplicate original order should be carried by one 
ol the justices, wht) signed it, lo the next general or 
quarter sessioe.s, and retained in the hands of the clerk 
<>f the peace, as a conclusive record of the settlement, 
where the receiving parish neglects to appeal. (6) 

(1) t’er Lee, C. J. Rex 1;. Stins- ibr neglect of duty, see post. titl<j, 
field, Buiif, S. C. acj.post, a[3. (1). Remedies against Parish officers, jtc. 

(2) Sec Rex’i'. Kirkby .Stephen, (.<;) Sec post, tiilc, Appeal. 

Z Bolt, 675. I'l. 736. a copy made hy (6) See ante, 13a, The proper offi- 
. the pauper .".dmitted hi eridence after' *cfr is thees-rfw rotiilonm. PerHok, 
notice to produce the oi giaal served C. J. Skin. ja8, yaj). the cleric of the 
on the parish removed to- peadc being his deputy to this purpose. 

, (31 See the opinu)D of H-.-it, C 1. Sie 37 Hen. k. r, i W, M. 21. 
ante, 132. s, Harcouit t-. Fox, Show. 429 

(4) See 13 S: 14 Car. 11 . c. is. 3. ycA 3 i 6 . 536. Show. Par. Ca. )63. 

As to The punishment of p.uisli offioers 4 W.aJ. i6r. 


SEC"j\ 
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Of the Remmal of the Pom- hij Pass-Warranh^. 


I^ECT. V. 

Of the Removal of the Poor bj/ Pass^lVananU. 

As this species of removal is not strictly a pail of tlie 
law respecting the settlemynt aiul niaijjtenance of tlie 
poor, it does not require a minute examination in the 
present work. 

It depends upon 17 Geo. 11 . c. 5. s. 7. s. 8. s. 10. 32 
Geo. III. c. 45.'s. I. s. 3. S.4. s. 5. s. 6 . s. 7. (i), which 
preserve tlic ancient distinction already observed upon, 
between the vagriuit and impotent poor. (2) 

These law'S only respect persons who are in 0 state of 
actual vagrancy, suclras they describe. No other persons 
can be sent'by a pass, even at their own request (^): 
but they n\ust be regularly removed to their [jlacc oi' 
settlement, by an order of two justices, under 13 & 14 
Car. II. ' 

The 32 Geo. III. c. 45. s. 1.'recites, that great abuses 
arc committed m conveying, from one place 10 anothei', 
by passes, persons who-were not rogues and vag.ubonds, 
and enacts, by way of remedy, that all rogues, or vaga¬ 
bonds, when ordered to be passed, shall be eitlier publicly 
whipped, or imprisoned in the house of correction till 
the next sessions, or for a shorter perio<^ at the justice’s 
discretion, but not for less than seven days. 

(3) Rexi'. Wdclifjjn, zVoiuljS, 
PI 7 * 1 . 
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(i) See Appendix. 

(i) Ante, Vql. i. 836. 
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Offh? Retnovhl ofth; Poor hy Pas^Warrants^ 

By the expicro u ords of tliis statiite, the jsarty must not 
t j warrant Only Iiavc Committed an act of vagi*ancy, but be con- 
** victed thereof, before he is removed utidcr a pass, (i) 


b^-r^cM " The idistinction between passes and orders of removal 
passes ^niJ is thus elearlv explained bv Lord C. J. Lee. “ We 
MOV3).” considered the question, whetber, by the late act of 

13 Geo. II. c. p4. a pass, unappealed from, be as conclu¬ 
sive as an order of two jiislices^ unappealed from ? and 
^ SVC are of opinion, that this act of parliament is not to re¬ 
ceive sucJi construction, oi* be considered in such man- 


Obiect 
13 Geo U, 
to oposate 
onl> cr. va- 
grbondi. 

Act 

MCii-. P 
to preveiiC 
tbi.r.1. 


Difference 
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ner, as to put a pass upon the foot of an order of two jus¬ 
tices in this respect. In Ciise of an order of two justices, 
two other justices cannot make a different order, because 
the authority of each two would be equal; and therefore it 
would be a clashing of the same authority. l>ut thatdocs 
not seem to be the present case at all. This act of par¬ 
liament of 13 Geo, II. was made only in order to secure 
vagabonds, and to send them to their former place of set- 
deraent or birth, if to be fouml; if not, then to the places 
from whence thej' came; and it operates upon such as are 
aclxmlhj •mgabmuh. But the act of 13 & T4 Car, II. 
c, 12. was made with a view to prevent vagabonds, and 
therefore it gave power to fix tiiem in their last place of 
settlement. But, the authorities given by diesc two acts 
are very different. Oil' that act of 13 & 14 Car. II. 
0. 12., lliough complaint may Ise made to one justice, yet 
oti^Jiisticc cannot act singly; lu re, one singlcjustice may 
there is a difference too as to the manner pf send¬ 
ing them. Upon that act, the removal is to be at the 
expence of the parish; here, of the county. Another 
thing that makes one believe the parliament did not in¬ 
tend to put this pass-warrant, signed by a single justice, 
upon the foot of an order, made by two* justices, is, tliat 


■( 1 ) S#ct. I. This point was niiitttlcd prior to this act. See Kcx •v. 

J!;iercCclc,a3Mt, C70 

thougri 



Of the Hermmdl of the Foot' 6 if Pass~WarraiU$. ar^ 

though the reiison would be the same, yet the same care 
is'not taken as to the provision on appeal; for, upon an A; to a^ipeM, 
appeal from an order of two justices,, there is a provision 
for costs, but none on this act. Here are no costs given 
on appeal; yet that provision would be as reasonable as 
in ihe case of an order of two justices, if it had been in¬ 
tended to be put upon the same foot in all other respects; 
but upon appeals from orders of two justices, costs are As to costs, 
payable. ^S^ow, it wouk} be something ^traf>rdiiiary, 
and cannot well be conceived to have been the sense of 
the legislature, that a-person, being sent by one justice of 
})eace, shall have the same effect as if sent by two, and 
yet that there should not be the same remedy upon ap¬ 
peal. Therefore, w'e are of opinion, that the act made 
in relation to vagrants, and the manner of passing them, 
was in a different view from that which was calculated 
for the fixing of settlements; and, that the act is only 
calculated to convey them to their settlement, if it can 
be found; or (in cases where their settlement is not 
found),' only to remove them to the place of their birth, 
or the abode of tlieir parents, or wher,e last found beg¬ 
ging, &c. there to be provided for according to law; and 
that provision is, “ to keep them till dick last legal settle¬ 
ment can be discovered, but no longer.” And then they 
will be subject to a removal, by virtue of the former act, 
to their place of last legal settlement; on which removal 
an appeal will lie, subject to costs.” (i) 

It has been determined, therefore, not only diat a re- wanj 
moval under a vaifrant-pass is not conclusive against 4 he p*"®* again»t 

^ ^ . vagrant- 

parish to which the removal is made, by not being ap- pass is not 

) ^ t * 

pealed from (2), but that no appeal lies to the quarter tutagoner^ 

(i) Rex V. Burr. S. C. , (a) Rex v. Staiisfiold, ante, (1). 

aoj. a Bott, 658.PL 7az. R« v, Upmerden, Bucr. S. C, *14. 

p 3 sessions 
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t t 

sessions ag^imst it (i). For the 17 Geo. II. c. 5. did not 
mean to give an appeal against a vagrant-pass, which 
is im^nsisteut with the eleventh section of it. If tlie 
sessions i^ould, upon such appeal, enter into the merits, 
they coiild not send him back to the place where he w^as 
only a vagrant, nor to any otlier; /le cannot be rem&oed 
from the'^lam to xdiich the pau has sent him any other 
method than an orifnal orders (f two jndices. The pro- 
subject of an appeal is, ait adjudication; a pass only 
recites, “ that it apfiears upon e;i£amination of tlie va¬ 
grant;” it is not such a positive adjuilication as there is 
in an order of removal by two j usLices. There is no rea¬ 
son lor an appeal in sucli a case, nor hardship upon tlie 
pm'ish to which the vagraut is passed; lor as soon os they 
can fiiid out where his legal settlement is, il* it really is 
not with them, they may remove him to it by a, common 
order of removal. (2) 

Tlie court in the foregoing decision expressly stated, 
that the appeal before them was only a general appeal 
from a pass; and declared, in a subsequent case, that they 
did not give any opinion whether it would not lie, if the 
vagrant himself appealed against such a pass, or if the 
person sent by it were a. foreigner. (3) 

(i) R cx •». RtngwouIJ, Burr. S* C. Upmerden, ante, a'13, (a), k appears to 
$40. Rex v. St. Lawrence Jewry, have been taken for granted, that an 
Cald. 18. appeal would lie, although a pass un. 

(a) Ib. But Rex v. 3 istices of appealed from was not con(^sive. ' 
Sussex, Burr, S. C. 844. seems contra? (3) Rex v. Sc Lawrence Jewry, 

in Kex -tf. Stansfield, and Rex v* , ante, (1) . 

‘ 'J' 


SECT. 



Of suspending Onlei'S of Jhmov^k ^ 


SECT. VI.'’ 

suspending Orders of'Removal and Pass^ Warrant:.. 

Magisthates have obtained powers to suspend the 
execution of orders of removal and vagrant passes by the * 
humane provisions 0135 Geoi III. c; 101. 

It is enacted by section 2, And •xhtreds poor persons 
are often removed or passed to the place of their settlement 
during the time of their sickness, to the great danger of 
their lives: for remedy whereof, be it further enacted, by 
the authority aforesaid, that in case any poor person shall 
from henceforth be brought before any justice or justices 
of the peace, for the pui'pose of being removed Irorn the 
place whm* he or she is inhabiting or sojoiiniing, by vir¬ 
tue of any order of removal, or ol‘ being passed by virtue 
of any vagrant pass, and it shall appear to the said jus¬ 
tice or justices, that such poor person is unable to travel, 
by reason of sickness or other infirmity, or that it would 
be dangerous for him or her so to do, die justice or jus¬ 
tices making such order of removal, grantijig such 
vagraiit-patfs, are hereby required and authorized to sus¬ 
pend the execution of the same, until they are satisfied 
that it may safely be executed withmut danger to any jier- 
sou who is the subject thereof; which suspension of, and 
subsequent permission to execute the same, shall be re¬ 
spectively indorsed on the said order ofxemoval or vagrant- 
pass, and signed by such justice or justices, (i) 

(1) As to the expences of main- pen;»ioH of these orders ;cepi^st,Chsp. 
t lining such paupers pending the sus« xxkIv^. sect, r, ; 

r 4 “’ Tlic 



2vd Q /*^(spending QtdeYs of Renwoal, <§'<*• 

Tlie^worclsof the act are, if any po6r person shall be 
*' hmugfii Jjcifore any justice.”* To construe these words 
in thdr literal sense would preyent the suspension of or¬ 
ders of removal in cases w'hei e it is most necessary that 
it sho|i|d tidee place, namely, when the pauper cannot, 
from sickness or other cahunities, be-broughl before ma¬ 
gistrates, and when it might bediighly inconvenient, if 
not dangerous, lot a justics to visit them. As this- con¬ 
struction wOid^ be to give efSec^^o the letter by a repeal 
’ of tlie very object of the statute, and ex^wse the pauper, 
in cases of extreme sickness or infirmity, totlie very mis- 
chief the act was intended to remedy; the Court of King’s 
Bench has decided, that as paupers may be removed 
in some instances, without being brought personally 
before the justices, (i) the operation of such an order 
may be suspended .in the same manner, wiien I'equired 
by the circumstances of the case. For the meaning of the 
act is, “ not that when any person w'as brought personally, 
but where his case was brought judicially before the magis¬ 
trates fur the purpose of his removal, that they should 
have power to suspend the execution of the order of 
removal if it appeared to them, that is, by due examina¬ 
tion of the facts, that fr om sickness or infirmity of the 
party the removal could not then be safely made.” (2) 


49 Qeo. IIK The 35 Geo, IIL seemed to confine the power of re- 
**4. moving the suspension to the justice or justices by wiiom 
rcmfiyed by it wos Originally imposed. But as this might be attended 
another various instances, such as the occasional absence or 


Justice. 


death of the removing magistrate, w ith great inconveni¬ 
ence; a remedy is provided by 49 Geo.IU. c. 124. s. i. 
which enacts, that in all cas,cs wherever the execution 
of any order of removal, or of any vagrant pass, shall be 


(i) But that tf he can be brought (») Rex v. EVerdon, 9 East, ici’ 
it should be done. I'er Holt, C. J, See 49 Geo. HI c. 104. sect, 
Coaib. 47®, .lilts, iSi, ante. 


'•'i 
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()f suspending Orders of Remiyoal, ^c. 

hereafter suspended by virtue of the said recited act (i), 
It shall be lawful for any other justice or justice of the 
peace, of the county or other jurisdiction within which 
such removal or pass shall be made, to direct and order 
that the same'shall be executed, and to direct the charges 
to be incurred as aforesaid to be paid, and to carry into 
execution any such amended orders as aforesaid, as fully 
and effectually, to all intents and purposes„as the said rcr 
spectivc powers and authorities can or may be executed 
by the said justices who shall ma]ke any such order of re¬ 
moval, or by the justice who shall grant any such pass as 
aforesaid,” ' 


In order to prevent any pretence fbrfoi'Cibly separating 
persons nearly connected with or related to each other, 
imd living together as one family during the suspension 
of an order of removal or vagrant pass, by reason of the 
sickness of one or more of the family, it is enacted and 
declared by the same statute, “ That where any order of 
“ removal or vagranl-pass shall be suspended by virtue 
“ of tills or the said redfed act (i), on account of the 
dangerous sickness or other infirmity of any person or 
persons thereby directed to 'be removed or passed, the 
“ execution of such order of removal or va§rant-pass shall 
“ also be suspended for the same period, with respect to 
''■ every other person, named therein, who was actually of 
*vthe aame household or family of such sick or inffrm 
“person or persons, at the time of such order of remo- 
“ val made or vagrant-pass granted:” 


Order sus¬ 
pended as TO 
an entire 
family. 


A husband, his wife, and children, were removed by an 
order of justices to the place’ of their last settlement, 
and the order was suspended as to the husband, until it 
.should appear that he w'as sufficiently recovered to be 


(i) 3J Geo.c. xoi. 


able 
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able to travel. I’hc husband dying, the wife and child¬ 
ren were subsequently removed without an ordeiMeinov- 
ing the suspension of the ori^ial,older. Hie justices 
had likewise nuule a diird order, wiiich, after stating that 
ihe death of the husband had been proved, find that the 
reasonablexharges incurred by the suspension amounted 
ta4il'. 4s. 6d., directed the officers of ihe parish removed 
to, to pay those charges to the officers rcinoving the pau¬ 
per. These three orders were quashed on appeal as in¬ 
sufficient, inasmuch as die suspension of the original 
order hud not been taken off by a magistrate’s order upon 
the imsbaiid’s- death. But the court of King’s Bench 
thought that the Sessions could not quash these orders 
w'hicli were all good upon the face of them on that ground. 
The respondent’s counsel suggested that the husband’s 
death put an end to the order of suspension; but the 
court did not decide die case on that ground, and it was 
observed e contra that the terms of the order of suspension 
did not apply to the case of death, but ivas to operate till 
the sick person coukl be safely removed, ,(i) 


SECT. VII. 

O/* liei/iovals which of e neitlm' to the Place q/'Settleinent, 
under 13 & 14 Car. 11 . c. 12. nor as Vagrants h}. 
Passes under' i^Geo. II. c. 5. s. 7. and the subsequent 
Statutes* , , 


Kemovds' 
under ma^« 
■Pirates’ ge¬ 
neral potver. 


J)a- Burn observes, ‘J^.that, besides the general form 
pf removal to tbe place of settlement, there may be other 
removals, as of'wives to tlieir husbands, children to their 


parents, apprentices or servants to their masters; of per- 
.sons. brouj^ht illegally from one parish to another. But 

(1) Hex ■!.. Tingltfield, 13 East, 3 * 7 *.' 

15 diis 
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tliis is not in pursuance of the statute 13 & 14 Car. II» 
but of the, general power of the justices in regulQtiiig 
matters relating to poor.persons.*' (i) 

ITie object of such orders is solely for the party’s re¬ 
moval, and they should not contaui an order of mainte¬ 
nance (2}, which magistrates have no authority to make 
mider these circumstances. * 


A constable without warrant brought a child from Child rc- 
Brougliton to Banbury. . Two justices of Banbury made ' 

an order, (reciting the fact,) to return the child to 
Broughton, there to be provided for, according to law. 

The court held the order good for returning the child to 
the wrong doers, and, therefore, that part of the order 
was affirmed ; but it ought not to have said to be tliere 
provided for, but they are to be left to take their course 
according to law. (3) 


Two justices sent S. G. from the parish of Gravesend ser- 

io her master, with whom she lived as a hired servant, at master, pi. 

ihc parish of Chadwell, in Essex, concluding the oi*der, viowsviOip 

“ until she shall be dis'charged.” justices of Essex 

sent her back to Gravesend. It was insist^ the second 

order was ill, being made before the time for •appealing 

against the first order expired. S(*d non uUocatnr; for . 

the first Order was to send her to her master, from •which 

* 

no appeal lies, and not to send her to the parish dT Chad- 
well, as tlie place of her settlement. (4) 

Two justJex^s removed a nfiik frmn Honiton to South- Removal 
BeVerton. The parish of S. B. appealed, and the ses- “utshed oii 

^ appeal- 

(i) Bum’jj Just. tit. Poor Re- (4) Rex n. Baaliury,Comb. 57a. 

moval. This authority is seldom if (3) Ib. 

ever exercised) and they $ccm liable to (4) Rex v. Gravesend, Comb, 

abuse, as no appeal lies from them. Rep. 97. 

Sf'e also ante, 138. et scq. na. , 

sions 
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sions reversed the order: now, two justices may remove 
him to H. again; for it is but in execution of the order of 
sessions, which could not othiei'Wise be done, beciuise it is 
out of the jurisdiction of the sessions. (i) 

As these' "orders are not made in pursuance of the 
13 & 14 Car* II. which gives a right of apjxjal to the 
parties aggrieved by removals under it, no appeal lies 
against them. (2) 


SECT* VIII. 

Of returning after RenuyoaL 

f 

The 13 & 14 Car. II, c. 12. which enabled two jus¬ 
tices to remove persons intruding into pai’ishcs, excepted 
by sect. 3. persons going to work in another parish, 
with a certificate from the minister of the parish, one 
churchwarden, and one overseer, cci’tifying, tliat they 
were inhaliitants of that place, and had left part of their 
family behind. ' 

The section proceeds to direct, that they shall return 
W'hen die work is finished; and that if they do not, or if 
they fall sick, or become impotent, they shall be removed 
to the certifying parish. After which it goes on to pro¬ 
vide, “ and if stick person or persons shall refuse to go, 
or diall not remain in su^’^parish where they ought to be 

(t) Honiton v. South Beverton, 658. PL 711. And see the reasoning 
Cotnb. 401. See alsoReg-.v, Mil- of Aston and Ashburst, J. Rex •». 
verton, 7 Mod. So a poor woman. Ring would. Burr. S.C.84q. ^^ 4 - 

improperly removed by a vagrant-pass, (ji) Rex v. Ch’avesead, supra (i;, 
was sent back by an order of two jus- & sec ante, 2x4. 
tices. Rex v. Welchman, a Bott, 


settled 
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settled as aforesaid, but sh^ return of his own accord to 
the parish from whence he .was removed, it shall and 
mtiy be lawful for any justice of the peace of the city, 
county, or town corporate, where tha said offence shall 
he committed, to commit him to the house of correction, 
there to be* punished as a vagabond, w to a public 
workhouse in the parish, as hereafter mentioned, tlipre 
to be employed in work or labour.” 

As the act contained no otfier provision, by \vhich per¬ 
sons coming iiito parishes without these certificates could 
be punished in a summary w^a}'’ for returning after re¬ 
moval, it seems to have been formerly thought, that the 
power of commitment was gener^, notwithstanding the 
words of reference, and extended to all cases of re¬ 
moval under the statute'( i). But the court appear to 
have been of opinion, ultimately, that its operation wa» 
confined to the certificated persons described in the sec¬ 
tion itself (2) 

This defect is remedied by 17 Geo. 11 . c. 5. which ex¬ 
tends to all cases, of removal under 13 & 14 Car. 11 . c. 12. 

Skct. I. provides “ that all persons:who shall unUm- 
fully return to such parish or place irom whence they 
have been legaDy removed by ordpr iff two justices of the 
peace, without bringing a certificate f|:om tlie parish or 
place whercunto they belong^- shall bj^ deemed idle and 
disorderly persons, and it shall and may be lawful for 
any justice of the peace to commit sttch offenders (being 
thereof convicted before by his^^ otyii view, or by 
their own confession, or by the oath of one or more cre- 

f i) See the opioiont <if Lord Mans> fi) Lord J-fansfielil’s judgment, ib. 

field, C.J. Foster and Wilmot, J. et infra. 

Baldwin *. Black'more, j Burr. 6oi, 
and Re» v. Hall, post, ax6. '4'. 

dible 


X7 Geo, n. 



2 2 z ()f r^^ning (^ter UemtimL 

tUblc witness or witnesses) to the house of correction, 
thcjare to be kept to hard lalwnrfbr any time not exceed- 
izig one month.” ■ ' 

uiognl com- fbllowins case will serve as a material comment 

Upon the clauses of both statutes* 


O ’sri*, I. 
Wbother 
thert? must 
tioi be a 
coriv Ic' i,iu 

of vjgi-ancy 
previous to 
eomrok- 
rn^nt for re- 
fcurnifi!' ? 

2. Wiiether 
A wife cnnbe 
c'niyitftcd 
who tetuMis 
with her 
husb<itu1 ? 
(J&minit- 
ment must 
he cither 
under 13 & 
24 Car. II. 

iz. or 
17 Geo, II. 
''•S- 


The plmhtjff and his wife, being paiip^irs, were regu¬ 
larly removi^ ' from M. to J 3 . as the place of their last 
legal settlement, which order was not appealed from. 
They returned of their own accord, and without bringing 
any certificate with them from B. to M. Complaint of 
this being made in writing, upon oath, by the overseers 
of M. to the defendant, ivho was a magistrate of the 
county, he comihitted both the paupers to the house of 
correction, till they should lie discharged by <lue course 
of law. An action'being brought against him by the 
paupers, a case was reseri^d at the trial, stating these 
facts, and two questions were- afterwards made h* the 
Court of King's Bench. First, whether tliere ought to 
have been a previous conviction of vagrancy? Se¬ 
condly, whetlier the wife could be convicted of va- 
jrranev, ot bo liable to be sent to the house of correc- 
tion, for returning without a certificate, as she only ac¬ 
companied, aird resided with her husband? Lord Mans¬ 
field delivered the resolution of the court. There are two 
acts of parliament, the 13 & 14 Car. II. c, 12. and the 
17 Get). II. c. 5. itpon one of which this warrant must 
be'foiindcd; though it does not appear upon "which of 
the two the justice proceeded. Now this warrant is not 
wdtliiu this former act 0^13 & 14 C. 11 . nor is the case 
itself within it. “ These persons did 7 iot go io mn^parhhy 
carrying Moith them a cert if cate of their heing inhabitants 
of their propel' parish; nor is the commitment made to 
the house of correction, there to be punished as a vai- 
gabond f nor to a public workhouse, there to be em- 

pluyed 
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Alloyed in work and labourj^^ as thul statute directs- ISo 
that the warmnt is’tiot at all agreeable to the directions 
of that act, which specifies the particular manner of send¬ 
ing the offender to the house of cotrisection, or to a pub¬ 
lic workhouse; for it is tmly, “ to remain till discharged 
hi/ due course of law.'* Neither can this warrant be gotid 
upon the 17 Geo. II. c. 5. because, though this is indeed 
a comniituient to the house of correction, ^whieh the hit- , 
ter act directs, yet it is “ tp remain there till discharged 
% diie course of law f whereas, by this act, the power 
given to the justice is, jto commit such ofiendtTs to the 
house of correction, there to be kept to hard labour for 
any time not exceeding But this warrant, is 

quite general; it is an indefinite commitment, not Ibr a 
precise limited time, iistlns act expressly directs and re¬ 
quires. Therefore this warrant of commitment is totally 
illegal, and cbnsequently the plaintiff is entitled to the 
damages that he, has recovered. And you will observe, 
that we go only upon the warrant, which, for these 
reasons I have mentioned,, >vc hold to be totally il¬ 
legal, (i) 

It seems not to be distinctly ascertained w'hat shall be t^nLiwr a 
considered as a?i Unlemfid returning afi^r removal, su as 
to subject the party to be convicted as ian idle and disor¬ 
derly person under 17 Geo. II. c. 5. 

Lord Kenyon hiys it down, that there is nothing in an Prrty i.r 
order of removal unappealed from to prevent the pauperis 
returning to the parish from which lie has been removed, vagr. -.-v 
provided he does not retffr^ in a state of vagrancy. 

Thus tjdiere a person who had rented and resided on a 
tenement of the value of loi. a-ycar and upwards, v as 
removed by an order of removal, which ivas not appealed 


C*' Ealifwin “f. BlacktriM*; 1 Biirr Rei’. 


fi'om. 



2?4 (y iihi'' 

homi tlif comt it Jt w<*a not ni the power oftt'* 

IwoinagistrattN %hi> tujoved paui>er, nor ot thttjinsw 
tjcc^r at tiwir fcfe'S'tions on apjfK!^)., to put «»n to 
rontnwrt mpectnig talcing tl^otuuenieiil, and, thero^ 
fof<>, t|to pattptT who and i‘t)fc!4i4 

Jforty da;$Fij» 1 4 a tkrnjfey, \ i j 

't 

'•Butin s cstha wherr a yM^|i^*awmnt was j^moved fre^ 
jhi« sarti^co bj 'sn oidtjr, a»4 reltimed in a dajs 
Wi^nt JV dieUvet^l it m 

** Qxk 9 ^ tke onio, oi r<«»o\di nnappea^td Swlbi 
tho pauper could not It'gaUy jatwOi to the paiwli ftom 
whence he l«ul been remoTod* it would ha>Q bern a 
criafe in hnn to do h> ; and jl^he had bc< u wdit ted lot 
puth a div't^Btbcate or tV ouW, it would Ji i\e bcai no 
defence to him to have lugtd that he ictmntd loi the 
pttipi^c of can»|>l<dltn4 hih cotntioct. The ouhi ofie- 
moval p«t an ond tiC* f ontratt.” (aj 

A 

IV Vtatut<^ SSfetfts to tliattweiy imiiK^hite 

rvtiiU mto a \i*At % ftom vhent^ a panper i*. if moved, 
luiUs'^ the party cfimc% Ijoch msonw* condition ivhuh <.\' 
tiiipi*' nnu tVom bein^z ii^nioV!^ ondt^r th > poo’* hws, i, 
&n unbwhil ixtuinmg, by which he incus the guilt ot 
vagiftiit), Hj tVrefoiwj a person wlio has been lotuovul 
It tin nj> to (bn ^Jimc pai ish, in some capacft} v inch go O'. 
lUfU m inchoate light;to ^ain a settlement bj imd« act 
there, or li he ^ a ofafllueiuv to d t uc- 

meptol that the pi<»vi,ioite 

of 13 &, i4iC^a]&» H. V TO jwmj hiueii* wi¬ 

der this (3/ 

C 

(?) Kfix » IMloofcJfij, Si « nt wl*n t* pmpsv'rttuvea wauf 

7 ^ 9 »iiji* fxhn hu roidiu^n jn Itfe, ^^ i» 

14) RtJ <r Kli I’-oiiS, * ’^iurti hirgeilU, hut i, « t JtMilly 

B-fp J9^* i{r ■»« (4) 'f’lbos^ •*Ht to ntanl velU lod . i* 

0 Qu**'’ d<c c ktt of ■»>Ceo. I't K«ix <t Awjtl,j.o*t. aair. 


It 



after lietnwql. 

It appms fVom t!ie fori^oing case% ^hat a pj^vipas 
•'wavictiyfi ttf vagraa*^ necesssiry to a jitsjBjx? to 

:^r retufnatg affe- mpoval,^ except in, tlie?cj0^s. 
'providedibr by j4 GaivIi* sect. 3.' - '•."'V- 


22 


Where apeasbaii has rctormfti aft^r rapi^mi is Comwii. 
orisoued under a cou^mitment, purporl^ig to Jbe 
•etufiiing Irom the-p^rkh"/*/^ W'i# legally re- place to 

.noveds it fs void diiless' h*^ stjite the pfcp »hich luj. 
retarded. Fur h Vihiiot; he iatchded that he returnifed 
to tJie parish frofti whence the eommitoiept stated him to'* 
have been iemaved. ,{t) \ ' < 


- . -I L ' 


7 he mstiees ot the county havanij a petty sessidns to Cannotcom- 

1 r , , • ■ *. " /. I witii.jut 

Hfearch. lor-vagi’anls, a puuper, confessed summoujug 

Intnsclf settled in S,, vvherenpon ihe justifies ordeml hhn 
lt>bc removed to 8 .j but tiie pauper threat-fsaed to return, hkrewm.. 
and did return the s:une day to B., prxrtending, ebiour- . 
ably, to Ixi a hired servant to a parishioner there. 
Whereupon, the defendopt, who was a, inugistnite, and 
present at the p^ty seikidns, without any summons or 
oath made of his retui'n, committed the pauper to th« ' 
ijCHisc of correction, whore he w'as kept three days. Oir 
1 iiiotiou tor tUi inforp^on, the Court allowed the 
.ransaction iu this-c^e to be irregul^, because there 
was no cornplaiht hwle of his being • chargeable^ or 
being likely to 1)0 chargeable, to ;B.; bdt being only a 
mistake, of judgment, tijey would not' have thought; it 
wbrthy of punishment ;* but the ^'endihg him to. the 
house of correction iy^s punishiiuj^nm allter tihving con¬ 
victed hiin mdieard, and tiiat contrary to natural jus¬ 
tice, : And upon the authority of Rex v. Justices of 
Hertford, wt?re for granting the information: 

l^dt no malice ap|mHng in the justice, thoy allowed the, 


itoL. u. 


(i) » B'tf/fi?;* Pi. 717 , 

tl 


pi*oss- 
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p]!>o8ocutor to ucccpt some proposals made by him for 
amends, (i) 

A pHupei A paup^ who returns after remoral, without a suffi- 
w mdtSiWe* justi^catiou, luay indicted fi?r dilobedicnce to 

thft 0rder**(a) 

whed!^ Also, if the order be 'eraovcd into the king’s bench, 

and aSirmed there, that court can enforce ob^icnce to 

• 0 

it 4 >y an attachment. 

I. • 

But it seems from the following case, that the court 
will compel magistrates to proceed agmnst the party 
under the statute, although the order of removal has 
been removed into the king’s bench by certiorari. 

huticcsnuy ^ Order of two justices removed a pauper fi ora R. to 

murSyto A., which order was quashed, upon appeal to the sessions; 

the home of upon a oertiora^ /, into the king's bench, the order 
orreccTOt), « , 

of sosuom was qu£»ned, and the original order confirmed. 
Tlie pauper returned of his own acecord to R., and the 
justices doubted whether tlicy had power to send him to 
the house of correction for returning (3), the first order 
being removed by cei tiorari. The court of king's bench 
being moved to grant a rule to enforce the execution of 
their former rule, directed that the justices should have 
the former rule«of court shewed to them, and the order 
of the two justices: and if they refused to pimish the 
persons afterwards, then to inov^ th^ court upon an afti- 

'davit of th^ matter. (4) 

* 

ft) Reji <7 Ajiseli, Cat. Tciufp. (3) Qu9W^ by statute, unless 
134 15^14 Car. fl. c J», sect 3 > 

^ 4 ' P«i j\jl'cr, J. R«x It.Kciintl- (4j Rexv.Hali, j Mod,'1^3.3 

Sate, 334 667. Ft. 736. Quaere ^emen, ie« 

. Bitdw IIV. BUckmure, ante,333 '^x'. 

■Or 


S£C'l. 



or the Pmttfs PUmedy an lUe^al CommthnefUm 




SECT. XI. • 

(yf the Pattis Remedy agtfii^ an iQej^al OmmitmeM* 

ist, By npp^ to^the iju^rtcr 8cssion$, tishere he may ttenleiiies 
dispute the lej^ality vi the eoixunitmeitt, its merits^ 
as ^ell as ibrm (x). By having the^CM^hhnitmenty re^ ment 
turned it into the courl of kii^s hen^ under an habeas. ^ Q^^gfJ„g 
corpus, where it will be quashed ^r such defects as ap* it m K b 
pear upon the face of it (a), ^d^ By action brought 3 Action, 

against the magistrates, who have exceeded their juAis- 
dicdcm by committing him (3)* , 4th, By aholion a 4. informa 
cripiinal information, where they appear to have acted" 
from malice or corrupt modveb. (4) 

Ci'^ Pex <ip HaU, 29 ( 6 . (4) (3 Baldwm v. Blai^more, niite, 

andseepo<c Utlp Appeal. 223.(1). 

(4) Rex V rteye Cole, lui^e, 225 (4} fUs <«i 226.(1 , 

and see S,ex v Baweii»5 lerta Rep 

i5t> Uex« Ree\e, post. 231.(2) 
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CHAPTER XXX. 

4>}'dei'ii^ the Poor^ andjirst of Mainte^ 
'nance RelatieMs, 


sect: I. 

Oimsion the Sid^eet^ 

"JpHERE are certain methods of providing for the poor 
in ease of the parochial funds, to which the parish 
officers ought to have recourse in the first instance. 
Tst, By making particular relations of the impotent 
poor, contribute to maintain them,'*if they are of suffi¬ 
cient ability . do so. 2d, By enforcing the niainte-' 
nance of illegitimate children by .their rcputctl parents. 
3d, By putting out apprentices. ‘ Where these means 
are incompetent to the poor’s reliefj they must apply, 
(tth, to the general fund raised by the rote, (i)" 


riie statute which regulates tJic* support of poor rcla- 
fiohs!is 43 Eliz. c. 2. s. 7, 1. _ ' 




* , , . , 

The 1 i Sc 12 W.TII. c. 4 * s* 7,, ti^here popish parents 

refuse to allow their protestsnt children a maintcmance 

•! £) For the further maintenance And also parts, o/ u'astes, woods, 

iht jwoir, there are m.itiy fittr .'nd and pr-stures, inrfy be' inclbeed for the 
iorfekyres payable to their use, .as ft-r, growtli .ind preservation of tiitibcir and 
ntv.earing,dt:unkennejs^,.dfi£l3royiui: the underwootl for-their relief, as is set 
vame, and/in mviny other hisf- nccs fotLh in the same book^title 
•\hkh are rn be lound in F-irn’sJus^ '''w Buru’s JusK t*oor Rate, vsect. 4,/ 
'jder t'. , 


suited 



O/* ike Justices^ Jurisdiction to order Helief. ''j.2^ 

Miitod to their degree'in order to compel them to tlian^e 
their, ndigioh, impowers the lord chancellor, or keepw 
of the gieat seal, to make an order'therein; and i Ann. 
st..i. c. 3<D. gives the same power, where protestant chil» 
dren of Jewish parents are in the like situation. 

f ' 

But the law t5otiipeilihg the mainteiittnce;,of relations, 
as it is to be administered by Jiistices of. the peace, de- 
pentls entirely xipon the s^tiitc of Eli2ahe{h\(i). The 
subject divides itself as iidlows; . ist, By whom this 
relief is to be ordered. .2d, ^By Whom, and in what 
cases, it is to bo giyem 3d,f (>f^he order by W'hich 
tliey are to be required to Tclievje, and the means of in- 
forciitg it. ' , , , - j 


SECT. il. ^ , 

t / * * 

Of the Justice^ JurisdicHon to orrdfit lLelifJ[ 

The 43 Eliz. e. 2., enacts that>the fatherj grandfatherj 
iiiotlxer, and grandmother,'and children oiimpotent poor, 
heing of ahiliiify shall relieve am^hiaintain them, 

according to that rate, as by the jtistic^ of the cqpnty 
where such sufficient person,dwells,\at the^ general quar¬ 
ter sessions, shall be assessed,’’ , . 


The statute o^ain^ this relief olily persons who, 
from impotendVdrinfim^y^^rc unable to work, and by 
110 means • required that^ tjiose who aTc able to obtain a 
livelihood by labour, but unwdllii^ to do so, shall be 
supported by their relations (ih It diWJcts the assess- 

, '.T;, , ' < i ' ' . - , _ 


Must he 
made by scs- 
s'.ous where 
party domi¬ 
ciled. 


(iX'Vide Rex V,. Jacob M’ertdt»,de 
Brota, 1 Ld. Rayvn..699. ' 


Jj) Soe‘Rex i^ittoii, post". J33. 
( 4 % R'iS-i'. Gulley, ib. ^j). 




ment 



3^ 6 Of the Justices* Jurisdiction to ordet Relief 

ment to be lifiade by the general quarter sessions(i) ot* 
the <iounty in %hich the person ihhitbits, upon "tt’hom it 
is to be made. If made at any other general sessions it 
is bad (2). .It is the party’s re^dence within their county 
which gives themagistratesyiinsdiction to proceed against 
him; and if he come there for a temporarj' {iurpose, they 
have nof'pow^ to make an oa*der. 

* The' defimdaiit was brougiit to^the bar upon djmbeois 
corptis. It appeared, by the return, that he wasebmmit- 
by virtue of a warrant from a justice of die peace for 
the comity of Middlesex, because he being the reputed, 
grandfather of one B.G. a poor frtherlcss and motherless 
child, maintained at the dbarge of the parish of St. Giles 
in the Fields, and being sdso a man of ability, had refused 
to maintain dr provide for the child, or find sureties for 
his appearance at tlie next sessions for the county of Mid¬ 
dlesex. It was moved to dischargehim, because he lived 
in Suffolk, and came to London, not to reside, but to 
follow soine law-suits, and therefore, the quarter sessions 
of’ Middlesex had no power to innke aii qrder, the party 
Lihabiting in Suffolk. 'Ihe C^urt*—{t, is very reasonable 
that he, being of sufficient aldUty, slmuld contribute to 
support his grandchild^ but he is not compellable to do 
it by the course which has been taken. The child re¬ 
sides in the jiarish of’ 3 t». Giles, in tlie county of Middle¬ 
sex, and therefore thexontribution must be here, but the . 
Justices of party who is to pay it resides in Snfrvlk* The justicilHB of 
mi Suffolk may make an order In thi§ base, and thereby cause 

the money the money to be sent frorn thence to the parish of St. 
to -MiothS. justices j^f Middlesex baye no authority hi 

this case. The court therefore ordered the defendant to 

, be bound over to appem at the next quatier sessions to .be 

'■ * ‘ ‘ • ' 

. 'V ' ' f 

fi) Jlex W. cii.iriiotlf, an indictmenr Puhial’s cjse, S4lk.“’476. R w w. 't nr- 
f«r ditobeyiiig an (Hdcr niadta'T tier, y Mod 

rat tmims, ‘quashed, Comb. 41S, (a)flb. 

+2 


held 



What Melations may be charged* i 

hfM. ioT ihQ county of Ji^dMesex {i) and upon his en¬ 
terings into rocogniztmce for that parpos^}. he was dis¬ 
charged. (2)' , ' ■ , . . 

‘ * * 

t * 

The authority of the ses^ons is or^in^(3), and can- *'* 
not be delegated to other justices/ but they must thent- oiigtnai’ 
selves set the rate (4);- and diey cannot s^d poor per¬ 
sons from their. own parish to their relation who should 
maintain them, but oUght'to make a fato or order of so 
much a week upon the relation {5). And it seems that 
they may direct thfe money to sent to him into 
another county. (6)* 


SECT. III. 

What Relations may he charged. 

* 

It has beep ultimately decided, although the point was 
originally determined otherwise (7), that the 43 of Eli- 
-fiabeth extends only to natural relations^ and not to such 
as are acquired by marriage. (8) 


(i) 5 wmmg. (57* SKerm^jbury v.Bplney,C\nnh, 

(4) R«x Reove,. 344.. 379.,'•Re3c:v,|.)<^nc#j RJ. 55. 

(3^ Rw *0. Kempson, I Bolt, 365^'‘■.(6) Bex Reeve, ante, 

PK4^^. i'liie vra^ to be . ,.(7) UMper Glenbeld, ,4 BuKt 
made m the of t^e qbiJii'chwar- 345. CI«$t<^s v. Julies, Style, 183. 

dens, S:c. and objeiq^'to, City,‘‘of ■#6rtmin'3ter v. Gemiit 

sessions’jurisdi^'w^ ’jS'ofigi&atj'^ jt' 346, $' 0 , Beg. v. Sjt. Botoiph’s 
oanhot'COmc them'ou appeal. Al^gate^ 

But held well ertnJiigh, for it, is riot «n > (^. Re* «'.‘?Mundwi, i Str. lyo. 

appeal fimn"an order, and Weans only,' Tnbb %.^'tirarrl(sen, 4 Term. Ro|'. 
upon appwariort, V ii8. CooiW s'. Mariinj 4 iitisr, 76.' 

(4) Rex r, Huwphtie»S,tyle»i; 54 ‘’ 

'.!> 4 


A father- 
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WlioA Relations may be charged. 

A fether-in-lawj thcrefpre, is under no obligation to 
' maintain his wife’s child after tho mother’s death, (i), 
nor in her life-time (2), althongli the husband acquire mr 
estate with her (3), nor a father his son’s vkiII* or 
widow (4), neither is a son-iii-law bound to maintain his; 
wife’s mother. (5) 

But it may be made on a grandfather of ability 
though the ftither is living, if he be unable. (6). • 

. \ , '.t ' 4 \ ‘ ‘ 

f * » "' > 

And the obligati,(m .extends only to slich relations as 
are particula rly enumerated in the sflitute (%), • An order, 
therefore, cannot be made upon a man to maintain his 
wife (8), much less a bastard chdd. fp) ' \ * . , 

(i) Reg. V. Cleniham^ a gift to die Hos 1 >an:rf, ajnd iie ig-a pur'- 

{4} Rek^v. MUnday, Fort,- 303, cltasw'for :jivalu..feje ctinsideration.. 
'I'libb v. tiarrison, ante,,*^. (Sy.^ , : (iiS.) Rc-j.' Joyce, i 6 Vin. Abr.,, 

r^y Cooper u ' . • ■ . • - - ^ 

Woodford V. LiU'urbi'’I Bot.t, 37 yi.. (7) Ter quafre, w’hethergrapdcbil' 

PL 444. dren are not compellaWf by this act 

(4) Rex sy Kctnpson, l Bo’t, tomaipuuiiheir-grandSithpi'orgrand' 
3755. PI.4^,. ^Sir. 95.-,. a,Barnard, reether? The .statute requires tW 
349.364. Rex 11. Benuire, lb.377, ^rai'dfath^ and'graiidinotfier to le- 
P!, 444. Ur;r. v, Dunn,-^ ib. 376. tierc, but omiCs it^andcbtld', unless it is 
Pi. 479, and see Rex 4r.Tr!pp'n|;i,.'ctinpreheniied.u«deriheword*‘chil- 
16 Vm. Abr. 4^4. ; idren.” Biit ,Walton •0. Sparks, 

{S> 'Rsx 'f.-Muiidayi Fort.-^( 3 ^ Cas. of Sett, ttp,;. •' - ' 

Although his wife is jo ned in- the' ■ <8) Re^, t>,*' Dayisoni ti. Mod. 
Older, and he had consids-iab'e efectS "i68.! - 

rviih her: ft r tit- son-in law • is, not >(9)-I!ud;i^atht6,Dumply,S«lk. 543. 
within the Si't, and the wife caflhot - Per Croko and" Wniitfock, J. Ciry..of 
be of abilityj because. iKf tstato -is WestmiAsWrn .GerrardjaB^ulst. 346. 


SECT. 



jForm of the Order'of Mtdnlentincey '4'^. 


7’o97rt (f the Order of Mainteytanre, and panishmcnf for 

disobeying ih 

The order must state^ ist. That the perbon upon whom 
it is mi^e lives within the jurisdiction of the justices who 
make it 11). 2d, It nrust adjmlgc the party upon whom 

it, is made to be of su 0 icleut ability (2)* 3d, That the 

person to be relieved is actually chargeable to the 
parish (3V 4th, That they ar^ impotent (4), or unable 
to work (5); and tliis should be done as matter of adju¬ 
dication, and not of recital { 6 ), 5th, It ^lust diivct ami 
rcKpiire the defendant to relieve the pauper; a mere li-- 
'coinmemlatiou is insufficient (7). 6th, Tt must slate fov. 
lu>w long th,e maintenance is to continue. An indefinite 
order t<» pnj 2s. 6dL a week is void (8). But if it direct 
hiin to nay Until tlie court shall order to the contrary, it 
seems sufficienlly definite. (9) 


. (i) Rex ' Wwjdfbrd, „ f Botr^ 
PI. 4 Z 7 ^t|nd'held thdt, if4he first 
order is t*ad on tjiis account, St- U not - 
helped.by a mical in the second, th»£ 
the putties ^re thetj^hvuig wJUiiittheiif ■ 
, jurisdiction. ’ ' ^ 

.{%) l^x v;;H4hV8ix, .'VU 

■ ‘ ^ ' ; 
^3)' Rex T*rip|4«gV 
where » of thlg oyejfsetr;i* 

pkvit,to that'e^Cii^'d '^ufKcWat; 

abfu Rex ® fac^lVfendesrde 
1 I.d. Yet qu%ra 

thef it, would, not be. suflid^ut 'to «d- 
judge hiin likely t'.>' be t;har'geahj^ ? 
Sea Raytm *99. ■ ' 


'f4) Rex'w. Ljtton, Sett. Poor, 111. 
(5) ReXjW. '^jiillej', FoL 47. 

(^) Rex ■ V, l^enjnoyer, i Boti^ 3 71 • 
PI. ^% 6 i- See^tfe, 1 881 riie form of 
■ 'an order o^iren^al, and ojf an oidcr 
"&f ba^ardy/pos|. 

^ jf?)' Rex If. ^ennoyer, ante, (6). 
But'without erg^nienu 

(8J lb', see tl^ opTuiem of I.or(l Ei- 
l^borongh, Stable iVuon; 

/fBart, tyi, , 

(<)}4JeCTki>i*e**J^S0, z S^lk. 

Rex ». tfuUeyV'aijtei’Tj)- 


It 



^34 

May hiv* 
reuospecr. 


Oti whose 
appUcatioa* 


Punish- 

nent, 

43 Elia. 

, By indict • 
ment. 


Fm't» of ike Order of Mmiaemnce^ 

It is decided that jthis species of order may have a re¬ 
trospect. All order that the grandfather should keep the 
grandchild, the father being ''Mvhig, ajid unable to do 
it (, I), and also to pay so much more money for tlic time 
past, while he was chargeable, as well as for the time to 
t^onie, was* confirmed. (2). 

It seems to remain undecided, how far several rela¬ 
tions, who' are of sufficient ability, can be compelled at 
the same time, to contribute to the pauper's suppdii:, by a 
joint, or by several orders. (3). , . 

But a relation of sufficient ability may be ordered, to 
contribute to the support of several chUdren of one family 
by the same order. (4) ' . 

, * ifr . . ■ 

4 

This order may be made as well on the application of 
the indigent pei’sons as of the parish officers: and when a 
sum is directed to be paid weekly, it k due at the com¬ 
mencement of the week, (y) 

The 4^' Eiiz. enacts a specific penalty of 209. a, month 
for disobedience to the orderwhich was, doubtless, 
more than sufficient to m.aintain a poor person at the time 
when that statute passed. But it has been since heldj that 
notwithstanding the statute inflicts a particular puniidi- 
ment, and prescribes a specific method to recover the 
penalty, the party may be indicted at common law for 
disobeying tlie order. (4) 

(ij Qustre, if tliis is not to-be via- El** as if the reUtiqns' 

dersiqpd by paying a weekly allM-ance., enomertted were aU-HaMa* 

See Sherija.ii'b:jry w-BoWy» and Kex (4;'Bee- Rejt W Robinson, Burr, 
w. Jones, ants, a3i.((5),' 4 E®!’* 779 - Rest Ctnnmins, 5 Mod. 

(a) Reg, V, Joyce; 16 Vin. Abr. j;?^..post. : 

4a3. • ' . . , (5) Fearnly, I'fton-ilep.' 

(3] J: ieems from the wtordii.g of 316. see ' 


SECT. 



Of the Hemeiy agaimt illegal (h-dert, Sfc. 


SIPC.’T. .V. ' ■ . 

' ' ' • 

Of the J^enKdi/ agaimt iUegal Orders %epon Relations. . 

As the power to make th^ orders 5 s vested exclusively No api.e»i, 
in the quarter s^sipns by statute, there Can be no appeal 
to that jurisdiction. Ihe chief remddy,, therefore, is by 
removing the order into tlie court bf king’s bench, which, 
unless a case is staled, only quMh jfbr siich defects as 

appear upon the face pf it. _ ‘ ^ 

• ' » f 

If, however, the magistrates haVe exceeded their autho¬ 
rity in making the order, tiiie party may.refuse obedience; 
for, if niegally inode, is a good defence against an 
indictment for disobeying it; and if the penalty given by 
the 43 Eliz-. is sought to be recovered, in such a case 
the defendant may contest it by bringing an action for 
the iUegal distr ess. . ^ ^ , 
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CHAPTER XXXI. 


Of compeUvmg Parents to maintain their Family, (i) 


No 

iirrfer 4,3 
Eliz.c. z. 
upo» hus¬ 
band 10 
maintain his 
wife. 


IT has been already shown, that an order cannot be 
.made updii* an husband, direeting him to maintain 
his wife, under 43 EKzr. c. 2.^2) 

'JThe legislature ha? enacted .more severe penalties 
against those who def crt their families, by the following 
statutes:— 


7 Jac. I. 

c. 4. K. 8. 

Persons 

runiiini; 

awav, and 

leaving ibeir 

children 

chargeable, 

dejemcd iii- 

corrigilile 

-rogues. 

Threatening 


By 7 Jac, I. c. 4. s. 8. People able to labour, run- 
ning away out Of their parish, and leaving their families 
upon the parish, shall be tafeeti and deemed incorrigible 
rogues. And if they threaten to rim away, and leave 
their fartiilii^ as aforesaid, the same being proved by 
tw’o sufficient witnesses iiijOrnoath, before two justices of 
peace, the persons so threatenirig shall, by'the said two 
justices of peace, be sent to the house of correction (un¬ 


to nm awny qj. gijg jjj jsufficiertt surctics for > thc dis- 

to be ti eated , . 

as sturdy charge of tho'piti*lsh% t^ero to be dealt with, and detained 
as a sturdy and wandering rogue, and to be delivered at 
the said assembl^^’Or meeting, or at the quarteT^essions, 
and not otherwise. , . . 


Blit tlie statute only personal punishment upon 

those who deserted their families. ^ It became ncccs^sary ^ 
ttoefore, to provide a furthjri’^Tomedy for this inconvcr 
nienc^j and devise soiqe foothpd . for 'ihaiji^^ the ' 

(i) As to the cotii.|ieUin| C»tl)<«lSc AnjtJ'rder may-be ntadaopon a father, 
or Jewhh parems fb ‘ maijaain tbe« to mBiotain hiv^hild, 1 ^’ the eaprw» 
Protestant ciiildreii^ see ante, chap, words -but qiiwre, if 

kxs, sect. 1. this can be until after it has teased to 

f^j'Rcg. ti.'Davison, ante, 23Z. (8). be fieri of his family ? 

: deserted 
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Of compelling ParerUs to maintain their Family. 

f • \ 

deserted ^imilies out of that substance which the fugitive 
lias left beliind. 

This was- accomplished by" 5 Geo* I. c. 8* s. i,‘ The s Oeo.i. 
churchwardens, or overseers of the poor • of a parish or cbni-ch^ 
place, v/here any wife, or child, or children, shall hetleft 
chargeable, may, by warrant, from, any two justices, oftwojus- 
soize so much of the ooods and chattels, and reauve so , 

miich of the arituial rents aT|d profits of tlie , lands and tc- fender’s 
nemeiits, of such husbimd, lather, or mother, as such sooJs.&c. 
two justices shall order, for or towpi'ds die discharge of 
such parish or, piace,^ for the bringing up and providing 
Ibr the same; which warrant or order being confirmed at and by order# 
the next quarter sessions, they, the justices of such quar- 
ter sessions, mav make an order for the churcliwardens pose thereof, 
or overseors for the poor of such parish or iplace, to dis¬ 
pose of such goods and chattels by sale, or otherwise, or 
so much of them, for the purposes aforesaid, as the court 
shall think fit; and to receive the rents and profits, or so 
much of them- as shall be ordejred by the sessions as afore- 
said, ol'his or her lands and tenements, ford»c purposes 
afqrcsaid. ' . 

The justices are not authorized'by this’act to empower Asufficicncr 
the parish ofiicei*s to seize the entire property of the per- 
son who leaves his wife -chargeable, wlum a part will be 
sufficient to relic\^e the parish. j. * 


* Hie origiijal order, therefore,- by the two justices, Foim o^ 
ought to specify the sum to be'raised; because the de- 
dared intention of the act is, that so ^nuch should be 
taken as the justices should think fit, meanhig that they 
should exercise their discretion upon the junount to be 
taken- This order should also specily hbw mucli piti- 
pprty is to lie seized, and then tl;e ofder of sessions sliould 

state 





Must bp *e- 
trosjKictive. 


Caie. 


OfcomjpdUng Parhits to maintaiH their Family. 

state how much of the projJerty seized is to be sold or 
appropriated. (i) 

It seems also as if they could npt make a prospective 
order for the family’s fiitiu’e maintenaiitie. The language 
of the act is, that the goods ahd chattels, rents and pro¬ 
fits, are to be, taken for, or towards the discharge of the 
parish, which imports thatit is'to relieve the parish from 
a Burthen already incurred, and which is therefore capa¬ 
ble of being ascertained. (2) 

One Stable being possessed of a messuage and farm in 
the parishes of B. and W. demised them at an annual 
rent of i8l. i os,, and afterwards quitted his abode in C. 
leaving his wife chargeable, to the parish of C. The 
overseers of C, applied to two justices of the county, who, 
in pursuani^ of the statute, made their warrant or order, 
Stc. whereby, after reciting (in substance) that it appeared 
to them, " as well on the complaint, See. as on duo proof, 
on oath,' that the said S. had gone away from lus place 
of abode at p. &c. into some other county or place, and 
had left D. S. his wife chargeable to the said parish, tWfe 
place of their last legal settlement, and that the plaintiff 
had some estate, wheMjy to ease the said parish of the 
said charge in whole or in part, they the said justices 
thereby authorised and commanded them the church¬ 
wardens and overseers, &c. of C. to receive the annual 
rents md •profits of the lands emd tenements (f the said%* 
in the. parishes of B. and W, in the said county, 
for and towards the discharge qfthe said parish (f fXfor 
the promdingfor ike ^fe qf said S., and that, mtn tjhe 
said warrant, they the ^^id churchwardens apd oversei^iS , 
should appear at the rifoct quarter sessions for the county, 

and certify then and there wbat they should h^ve done in 

• « * 

(i) Per Lawrence, J. Stable w. (i) Per Lord'EflenbtHroMgli, C- 1 
Dixon, 6 Last, 17a. . ib. ' ' 

execution 
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execution of the said warrant, Tliis order was confirmed 
by the court at the next quarter sessions, and the court 
did then and there order the said churcJrtXfarderis and over¬ 
seers, ^c,tdreceiye 7]. of the rents and profits of 

the lands dnd. tenements of the said S. at B. in thepa- 
r/s/ze.v of B. awr/W.” The parish officers received un¬ 
der these orders one sum of 7I, i'6s. on ist Oct. r8oi, 
and another on 25th March 1802. ,S. having returned 
to C. and disjmting tiiis last payment madd by Iiis tenant, ^ 
brought an action of corenmit against him for the 'entire 
rent of the last year. 


Tlte tenant pleaded payinerit of the last 7I, tfis. parcel 
of the second year’s rent under this order. Blit the court 
were of opinion, that he could not discharge himself 
thei’eby, and gave judgment against him. Tlic* original 
order was bad, as it directed an indefinite seizure of the 
furtive’s property; and it was. very qimkipnable whe¬ 
ther it could be made good by the subsequent order of 
confirmation at sessions, which limited the sum to be 
taken at 7!. 16s. But supposing that it could be thereby 
Jjigalized, still this last order went eitheif to direct an an¬ 
nual payment of 7I. i6s. or ope specific sum to that 
amount. If the first, it was clearly indefinite and bad, 
so^ that no payment by the tenant und^p it could be jus¬ 
tified. If it directed only one defini& spfii of 7I. tds. 
to be taken, which the court seemed tfe consider to be 
the meeming of the order, it was i^ati^ed by the first * 
paynient, and c6uld not authqmC the ^cond. (i) 


It ;seems irom this'Case, that thot^ahtof the pre- A tenant 
'mifeCs should enqui^ into the of the order? which Ss^order?^* 

are to enable tl^e parish officers td'ieceive his lent before 
)*epays it.to themj or he mti^^ otln^wise .be liable to pay 
it a second time to, the landlord upoii his return. If the 
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I 

ordeT4?c illegal, he may refase payment, ^and if indicted 
tor disobedience, he may defend hwnsolti or he niay bring 
an action of trespass if his goods are distrained; for he is 
not concluded by an order, tosvhicli hois noyartj^ from 
shewing that it is illegal, (ij , i 




_f Geo. 1 . 
c. 8, s. 3 . 
Church¬ 
wardens ac- 
eount.dde 
jFor the n^o- 
nies so re¬ 
ceived. 
xj Geo. I(. 
c. j. s I. 
Persons 
>thre4teniiig 
to feave 
their wives 
Of children, 
may he sent 
to the house 
of correaion 
for one 
■ moiitir, as 
idle amt dis¬ 
orderly. 

Sect. 2. 
Persons who 
snail I un 
away, ajsd 
leave their 
families 
chargeable 
to the parish. 


Sect. 4 . 
What per- 
atjns deemed 
JiKorfigihle 


By 5 Geo. I. c. 8. s. 2, The churchwardens and over¬ 
seers, fiforesaid, shall be accountable to the justices at the 
, quarter'sessions, iur all such .money as they,*or any of 
tliem, shall receive, by virtue of this act, : * 

By i7Gep. II, €.5. s» i. Persons.who threaten to 
run away, and leave tlieir wives or children to the parish, 
shall' be deerried idle .and disorderly persons; and any 
justice of the peace may commit suCh oilcnders (being 
thereof convicted before him by his owii'View, their own 
confeaon, or by the oatlr of one witness,) to die house of 
correction^ dierc to be kept to har'd labour, for any time 
not exceeding one month. * 

By sect. 2. All who mn away, or leave their wives 
or children, whereby thcy becomc clmi'geablc to any pa*** 
I’lsh or place shall be deemed rogues,and vagabonds. Amf 
thejn^be orjustk^s ofthe peace, before whonr they shall 
be bmught, may order diem to be publicly rvliipt, or aent 
to the houseof correction, to romain till thonext qiiai’tcr 
sessions, or any less tiino they shall thmk proper; and, if 
they think convenient they may ahervmrds pass thtm. 

«k 

f » f I. • 

Persons apprehended as. rogues and. 

bond^, and ciscapccl froin those who apprebepded th^nAi^ ^ 


tlinm^lves oh the a^ter h'^inilng^iyen 

^their^^unishnieut;' mu] aQ roght^spnd 


r^rl-avi' rit*, Ji Hi". <7 


•shah 
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shall break or escape out of any Ixousoof correction, bdKjrc 
the expiration of the term for which they xvere com¬ 
mitted; and all persons "who, aft@r having been punisliod 
Us rogues and vagsibonds, and discharged, shall again 
cormnit the said olfenco, shall be deemed incorrigible 
rogues. 

Sect. 9. Where any oliender against this act shall be 
coinmittix!, as jd<>resaid, to the house of correction, there 
to remain until the next gciteral or quarter sessions; and 
the Justices at such sessions shall, on examination of such 
circumstaJices of the case, adjudge such person a rogue or 
vagahoml, or an incorrigible rogue; tliey may, if they 
think couvcnieiit, order them to be detaiiietl, and keot iu 
iJie said h<;usi* of correctiiai to hard labour, for any fur¬ 
ther liuK' not e 'ccceding six months; and such incorrigible 
A)gue hir any firrther time not exceeding two years, nor 
Ic?^^ than six months, irom the time of making such order 
nrsevsioiis; and, during the time, to be corrected by whip- 
[)iiig, in suds maiinor, times, and places, within their ju¬ 
risdiction, as they, in their discretion, shall think fit. 

Nect. 9. Such person may (if the justices at the said 
sessions shall think convenient) afterwards be passed, as 
xifbresaid: and being a male, if above the age of twelve 
years, the justices at the sessions may, at any time before 
iie is discharged, send him to be employed in his majesty’s 
service, either by sea or land. 


Sect. 9. In case any incorrigible rogue, so ordered 
by the said general or quarter sessioos to be detained and 
kept in tlie said house of.correction, shall, before the ex¬ 
piration of the time for which he was ordered he de- 
ttiined, break out, or escape from the hvouse of correction, 
or shall offend again in like manner; every riuch person 
shall be taken and deemed guilty of friony, and, biaug 
VOL. II. ^ legally 


Sect. 9, 
ff the jus¬ 
tice commit 
such oft'enil- 
ci' till the 
seS£ioit 5 ,.And 
he shall be 
there ad 
judged a «’a. 
g (bond or 
111 oriigible 
rogue, they 
may inijiii- 
siV 3 .such va¬ 
gi lion d for 
six motn!)s 
and such in¬ 
corrigible 
rogue fin 
two years. 


Sect. 9. 
Sessions may 
send male 
offenders in- 
to his nia 
jesty’s ser¬ 
vice. 


Sect. 9. 

11 cny incor- 
iigible rogue 
escape from 
the house of 
correction, 
he shall be 
a felon, and 
transported 
tor seven 
years. 



()f compelling ParcnH to maintain Ihdr Family. 


242 


legally convicted, shall and may be transported for any 
time*not exceeding seven years. 


Sect. a<i 
Appeal. 


Sect, 26. Any person aggrieved by any act of any 
justice out of sessions, in or concerning the execution of 
this act, may appeal to the next general or quarter ses¬ 
sions, giving reasonable notice thereof; whose order sliall 
be final. 


-siGeo, in. By 32 Geo. 111 . 0.45. s. 8. it is enacted, That if it 
«- 4 J* s. 8. made appear to any two justices, that any poor 

person shall not use propci\ means to get employment, or, 
if he is able to work, by his neglect of work, or by spend¬ 
ing his money in ale-houses or places of bad I’cpute, or in 
any other improper manner, shall not apjjly a proper prt>- 
portion of the money earned by him towards the mainte¬ 
nance of his wife and family, by which they, or any of 
tliein, shall become chargeable to tlieir parish or town¬ 
ship, he shall be considered as an idle and disorderly per¬ 
son, and be subject to such punishment as is directed for 
^ idle and disorderly person.s by the aforesaid act. 


Soldier iw 

wgriitir 


It has been determined, upon 17 *G<*o. II, c. 5. that a 
common soldier, separating himself from his wife and fa¬ 
mily in the discharge of his duty, and billeted elsewhere, 
cannot be considered as a vagrant within the act. ( 1 ) 


Poww of 
«es«K>ns. 


And w^here a person is convicted as a rogue and vaga¬ 
bond, under 17 Geo. II. e. 5. by a single justice, and is 
committed by him until the next sessions, &c. die court 
of quarter sessions may adjudge him to be a rogue and va¬ 
gabond, and to be further imprisoned and kept to hard 
labour for six months, and to be publicly whipped during 
that lime. 


. 1) The SeUier's case, i Wils. ’ 


Xi 
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It was doubted w’bether they could also, in addition, 
adjudge a male, if above tlie age ol* twelve, to be em¬ 
ployed ill His Majc-'sty’s service by sea or land, it being 
argued that this clause applied only to incorrigible rogues. 
But the Court were f>l'ojnnioii, tliat the Wijrds “ such 
person’' referred to any oHender against the act, and tlierc- 
fore, as w^elJ to a rogue and vagabond, as 10 an incorri- 
^ibl e rogue* For, if the wf>rds “ sltch person being a 
male,” ike. which occur in the latter part of the clause, 
are to be referred to an incorrigible rogue only, there 
will be no provision made for tbe'j^assing of a rogue aiifl 
vagabond by the sessions after his imprisonment, which 
the evident intention and policy ol' the act require in 
order to prevent vagrancy, (r) 


May send a 
rogue and 
vao.i'bcnd to 
seive hy sea 
or (and. 


All corninitnients under the vagnuit act are commit- 

" ... I’omrnit- 

mciits in execution; if one be for safe custody only, it is mer% in 
bad (2). This seems clear from the optioji given to 
the conunitting magistrate as to the punishment to be in¬ 
flicted ; as he is cither to order the party to be whipped, 
or to conuuit him till the next sessions, or for a sljorter 
period. Now, in two of these instances {3), it is properly 
admitted, that there must be a conviction of the olfeiice 
to warnint the sentence; .and there seems to be no reason 
why it should not also extend to the third instance, the 
legislature not having made any distinction between them. 

And as there might exist cases in which an imprison¬ 
ment beyond the next sessions is necessary, pow er ia 
given to the magisti'ates to commit the offender to the 
next session, whp may increase tlie puni^ment, if they 
thinlc proper, (4) 

' (i)' Rei *. Patchett, 5 Eas?, 339, (3) Whipping and linoprisonment 

and they must ascertain, in their ad- for a shorterj period than until the 
judication, whether he is to serve in sessions. 

the land or sea service, or it will be (4) Per BuiUr, J. Re* w. Rhodes, 
bad. ibid. 

(4) Rd»w. Brooke, 4 Term Rep. 

T90. Re* >». Alder, ibid, Rex v. 

Rhodes, 4 Term Rep. %%o. 


X 2 


A war- 



fll 44 

roriH of 
commit¬ 
ment. 


Appeal and 
veniorari- 


Of compdling Parents to maiMmn i)ieir Family. 

A warrant, therefore, of commitment under this act, 
nrnst be preceded by a conviction of Uje offence. It 
must ct)nse(]uently state tlie party to be convicted of 
the offence imputed; and if it states him only to be 
charged with it, iiiat is insuiBcient. Also, if it commits 
him till the next sessions, it should add, oi until dis- 
chai’ged by due course of law.” (i) 

An appeal 'lies to the quarter sessions from any orders^ 
made by the justices out of session under the statute (2); 
atid all such orders niay be removed by certiorari into 
the court of king’s benclu (3). ' 


(i) Rex -j', Rtiodes, 4 Term Rep. («) r 7 Geo. It. c. ij. s. 6. 

2 Z 0 . ( 3 ) Rex V. Patchfitt, ante, 343 
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CHAPTER XXXH. 

Of Baslard^. 


SECT. L 

Of the Statutes concernmg Bastards, 

are bastards, and the speeios of e\^deIKX' to 
establish illegilunacy, arc subjects wliioli have been 
discussed in treating of their seltlement. (i} 

The present investigation respects only the methods 
by which the parish may be exempted from the charge 
of mainlaining them. 

The statutes by which llicy are enabled lo do so are: 
tSEli/, c. 3, s. 2. which recites, that bastards begotten 
and born out of lawful matrimony, are now h*ft to be 
kept at the charge of the parish whoi’e they are born, to 
the great burden of tin; same pariali, and m delhiuding 
of the relief of the impotent and aged true poor of tlic 
same parish; and enacts, That any justices of the poacc' 
(whereof one to be of the quorum in or next unto the 
limits where the parish church is, witlviii which parish 
such bastard shall be bom), upon examination of tlie 
cjiust‘ and circumstance, shall and may, by their dis*- 
cretion, take order, as well lor the punishment, of the 
mother and reputed fatlicr of such bastard-chihl, as 
for the better relief of every such parish, in part or in 
fcU. 


Any 

jM'iticcs, ii 
or li'-'jit .1 
the paii'li 
wliere .1 b 1.- 
turd i; bi! 1. 
nirty 

miiie rho 

tnatiei,siK} 
make jii oi- 
dev of h'li 
lai'dv, 


<!»,» Ante,Vol.». chap. si'. 

If 


Sect. 2, 
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Of the Sfutules ccmccnimg Bastards. 

Sect. 2. Aij(l Uic said justices shall and may like¬ 
wise, by like iliscretion, take order for the keeping*; of 
every such bastsu'd child, by charging such mother or 
reputed father with the payment of money weekly, or 
other sustentatioii kir the relief of such child, in such wise 

as they shall think meet and convenient. 

•> 

Sect. 2. If after the same order by them subscribed 

j V 

under their hands, any of the said persons, viz. mother 
or reputed fatlier, upon notice thereof, shall not for their 
part observe and peiTonn the said order, that then, every 
such party so midving default in not perfoiming of the 
said order, to be committed to ward to the common ^aol, 
there to remain without bail or main prize, except he, 
she, or they, shall jiut in sufficient surety to perform the 
said order, or else personally to appear at the next gene¬ 
ral sessions of the peace to be holdeii in that county 
where sucji order shall be taken;. and also, to abide such 
orticr as the said justices of tlie peace, or more part of 
tiiom. then and thei'e shall take in that behalf (if they 
then and there shall take anyj; and that if at the said 
sessions the .said justices shall take no other order, tlien 
to abide and perform the order before made, as is afore- 
.said. 

By 49 Geo. ill. c. 68. s. i. after reciting that the pro¬ 
visions of 18 Eliz. are inadequate to the purposes of in¬ 
demnifying parishes against the charges and cxpcnccs in¬ 
curred by the apprehending and securing the reputed 
fadier, and also by obtaining the order of hliation, and 
that it is expedient tliat such charges and expences 
should be bonie by the adjudged reputed father of such 
bastard child or children, at the disetetion of the justices 
by whom such adjudication shall be made, either in the 
court of quarter sessions or otherwise, enacts, that 
every person who shall thereafter be adjudged to be the 

» reputed 
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rt5putcd father of any bastard child or children, shall be 
chargeable vvdth and liable to the ])iiyn»enl ol all reason¬ 
able charges and expences incklent to the birth of such 
bastard cliild or children, <is also lo the paymcjit of the 
reasonable costs of apprehending and securing such 
reputed father, and also to the payment of the costs 
of the order t»f filiation, such costs of apprehending 
atid securing the fin her, and of the order of filiation 
not to exceed the sum ol' i ol.; and all such charges, ex- 
penccs, and costs shall be duly ascertained before the 
justices of the peace, or the court of ijuartcr sessions, 
making such order of filiatioiv. 

By 7Jac. L c. 4. s. 7, And because great charge justices 
ariselh upon many places within this realm by reason of 
bustard}, be it enacted, that every levvd woman 'which of bastard 
shall have any bastard, which may be chargeable to the SSeot 
parish, tlie justices of peace shall commit such lewd correciion. 
woman to the house of correction, there lo be punished, 
and set on work tluring the term of one whole year; 
and if she shall eftsoons offend again, that then to bcf 
committed to the house of correction as aforesaid, and 
there to remain until she can put ui good sureties for hen 
good behaviour not to offend so again. (i) 

By 3 Car. 1 . c. 4., s. 15, so much of the 18 Eliz. c. 2. I'he session 
as concerneth bastards begotten out of lawful n}atrimoriy 
is continued; with this, that all justices of the peace ihirit, m^ ^ 
within their several limits and precincts, and at their ,5 
several sessions, may do and execute alEthmgs concern- t ^ ^ 
ing that part of the said statute, that by justices of the ptucc. 
peace, in the several counties,* are by . the said statute 
limited to be done. '' ^ 

, By 13 & 14 Car. 11 . c. 12.* s. 19. And whereas the putative 
putative fathers and lewd mothers of bastard children run 

(*) Rei^ealed by $0 Geo. III. c. 

R 4 
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away, out of tlie purisb* and sotaotimes out ot*the county, 
the said bastard children upon the parish where 
t^y arc bo^n, although such putative father and mother 
have estates sufficient to discharge such parish, be it 
enacted, that it shall and may bq lawful for the church- 
war<|ens and overseers for the poor of such parish, where 
any bastard child shall be born, to take and seize so thucli 
of the goods and chattels, and to receive so much of the 
a^ual rents or profits of the lands of such putative father 
lewd mother, as shall be Ordered by any two justices 
of peace as aforesaid, for or the discharge of the 

parish, to be confirmed at the se^iotts, for the bringing 
up and providing for such basjtard child: and thereupon 
it shall be laudul for the sessions to make an order for the 
churchwardens and ovei’seers for the poor of such parish 
to dispose of the goods by sale or otherwise, or so much 
of them, for die purposes aforesaul, as the court ^^all 
think fit, and to receive the rents and profits, or so much 
of them as shall be ordered by the sessions as aforesaid, 
of his or her laiid^^fi) 

' ''"l * 

*■ ., • 

By 13 & 14 CsU*. II. c. 2. S.20. And if any person 
or persons sliall be sued for any matter, or thing which he 
shall dp in execution of this act, he may plead tlie gene¬ 
ral issue, and give jthc special matter in.evidence; and if 
the verdict shad pass for the defendant, or.if the plaintiff 
be nonsuited, or discontinue his suit, the defendant shall 
recover treble damages. 

By fiGeo.lL c. 31, s. 1,. If ‘ any single woman,, 

shall be delivered of a bastard child, which shall he' 
chargeable, or likely to hecome chargeable to aiiy parish 
or ^tra-parocltial place, or shall declare herself to bh 
with child," and' tliat such yhild is likely to be born a 




I'l) Sec j 8. ante. 


bastard. 
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bastard, a»d to be chai^ble to parish, or extras 
.parochial place, and shall in either of such cases^' 
examination to be taken in writing upon oath before any 
one or more justices of the peace of* any county, Slc. 
wherein such parisli or place shall lie, charge kny pifirson 
with having gotten her with child, it shall arid may be 
lawful for such justice or justices, upon application made 
to him or them by the overseers of the poor of such 
parish,' or any one of them, or by any subslaittiai hoitse^^ 
liolder of such extra-parqchial place, to issue but his or 
their warrant or warrant^*1^^ immediate apprehen¬ 
sion of such person so charged as aforCfeaid, mid fiir bring¬ 
ing him before such justice or justices, or any other of 
His Majesty*s justices of such county, &c.; and the 
justice or justices before whom such person shall be 
brot^ht, is and are hereby authorized and required to 
comraiit 'the person so charged to the common gaol or 
house "of correction of such county, &c. unless he shall 
give security to indemnify such parish or place, or shall 
enter into a recognizance, with sufficient- surety, to ap¬ 
pear at the next general quarter sessions of the peace to 
be holden for such county, and to abide aiijj perform such 
order or orders as shall be made, in pursuance of an act 
passed in the eighteenth year of Her late Majesty Queen 
Elizabeth, concerning bastards begotten aijid born out of 
lawffii matrimony,” 


• Tv M 




But by 49 Geo. III. c, 68. s. 6 . so muchofo GeoTlI. -i? iii 
ic. 31, as authorizes the^justtcc or justices before whom 
the rcputetl- ijatlier of a bustard child shal be brought. 


to 

cottimit Buch repIt^-fa^ljgtisUk.^ 
of correction, unless he idiall give secvurily to indemnify 
the parish or place, or shall efiter into a recognizance 
with sufficient suj’cty upon to ai>pear at the 

next 
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“ ne^tt, general quarter scissions, or general sessions of the 
p^ce, is repealed. 

< t 

By the same act, sect. 2. It is enacted, that if any 
single woman shall declare herself with child, ahd that 
such child is likely to be bom a bastard, and to be 
chargeable to any parish, township, or extra-^^paro- 
diial place, apd shall in an examinatibn to be taken in 
Writing upon oath, before any justice of tlie pchce of 
any connty, riding, division, city, liberty', or town cor¬ 
porate, wherein such parish, &c. ’shall lie, charge any per- 
i^n with ha^ing gotten her with child, it shall be lawi’ul 
for such justice upon application made to him by the 
overseer of the poor of such parish or tow'iiship, or b}^ 
any. substantial householder of such extra-parochial 
place, to issue out his warrant for the immediate appre¬ 
hending of such persons so charged as afore^dd, and 
for bringing him before such justice, or before any 
other justice of the peace of such county, &c.; and the 
justice before • whom such person shall be brought^ 
having authority in tins behalf, is hereby authorized 
and required to commit the person so charged to the 
common gaol or house of correction of such county, &c. 
unless he shall give security to indemnify snch parish 
or place, or shall enter into a recognizance with suf¬ 
ficient surety or sureties, upon condition to appear at 
quarter sessions or general sessions o f 
holden for such cotmty, See. to abide 
and perform such order or orders as shall then be made 
' in pursuance of the 18th of EHz., un less one sudiyi ^ce", 
as aforesaid, shall have c ertified i n writing under hilt 
han<^ t o such general quarter session s, or generid sessions 
oFtLe peace, that it iiad been proved before him'upon the 
oath of one credible witness, that such single woman 
had not been then delivered, ‘or had been delivered 
within one month only^ previous to the dfty On whidi 
i6 such 


th ejiext general 
the peace, to lie 
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such general quarter seaBions, or general sessions of l^e 
peace shall be holden, or unless two justices .of the 
peace of such county, &c. shall have certified in writing 
under tlieir hands, to the next, or when such woman 
shall not have been delivered as aforesaid, then to the 
immediately subsequent general quarter sessions or general ^ 
sessions, of the peace,, that an oriier of filiation had been 
already made on the person sp charged, or tliat such order 
was not then requisite to be madp on account of the death,, 
of the child born a bastard,',or for other like sufiicient 
reason: in each of whi<h firstly before-mention¬ 
ed it shall and may Be lawful jfor the justices as¬ 
sembled at such'general quarter sessions, or 'general 
sessions of the peace, to respite such recognizance to 
the then next general quarter sessions or general ses¬ 
sions pf ^he peaces t6 be holden for sucli county, &c. 
witliohlf^uiring the personal attendance of the putative 
iatlicr ^ bound, or that of his surety or^ sureties, and 
in either of the two last-mentioned cases, it shall, bo 
lawful for the justices assembled as aforesaid, wholly to 
discharge such recognizance. . r ' 

Sect. 3, after reciting that parishes are put to great fleet, .v 
expence by enforcing the performan^ of orders of main- , 
tcnance made on the filiation o^ bastard children, 
enacts, that if apy reputed . fiither . or mother of such 
bastard child or children, on whonr .any order of filia¬ 
tion or maintenance of subh child oi|^childreii, shall have 
been made by the court of quarte^i; sessions, or whidi 
shall have been made by two justic^ of the peace, and 
confibi^ed by tlie court of quarter fessions, or against 
.which no ^peal shall have 'been ,^de to court of 
quarter sessions, shaft he^Wt Or to pajr miy sum 

or sums of money which he or she. shall have been 
ordered to pay tow^ds the m^nl^^nce or other sustenta- 
tion for the relief of any child or children 

' • b, * 
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by any it sliali be lawfiil for any justice of. 

tbe^ peace of tlje county, .&c, in which such reputed 
filths or such'toother shall buppeii to be, and thfe 
justice , is hei^sby required upon complaint made to hito 
by any one of the overseers of any parish^ |£c. liable to 
maintenance or support of such bakard c^d or 
dhUdren, or U'here suck bastard child oj' ckildrM skaU 
and upmi proof on oath of such order for the 
payment qf^SHch.suni or sums of money, and of such 
suhi or sums'of money being, repaid, an^ of a demand 
of such payment ha\ung been jmade,^ and a refusal to 
pay tbe same, or that such rqihted fether or such mother 
hath left his or her usual place of abode, and hath 
avoided a demand thereof being made, by such overseer, 
to issue his warrant to apprehend such reputed father or 
such mother, and to bring him or her before, such 
justice, or any other justice of the peace of same 
county, &C. to answer such complaint; and if such 
reputed father or such mother, sliall not pay such sum 
sums of ihmiey as shall appear to the said justice, 
before wh6i|t‘^h reputed father or such mother shall 
be brought fb be due and iinpaid, or shall not shew to 
such ju^ice some reasonable and sufficient cause for not 
so dokig^ it shall be lawful for such jitstice, and the said 
justiee fe hmreby required to commit such reputed father 
or such mother to the public house, of correction, or 
conitocm gaol df the said county, to be there kept to 
hardlabdtm for the ^cc of three months, unless such 
re^ed ffither or such niother shall before the exjuration 
of the said three months, pay or cause to be paid to onfe 
of die overseers of the poor of the parish, township, 
place on whbse bdbalf such complaint as liforesmd^ was 
made, the js^Msum or sums of money so cfoe:and un|^9^ 
as aforesaid, and so from time to time as oUen ns 
reputi^ father or suth topth^r shall in manp^ aforesaid 
m^lect or refuse to payany other sum or sums of nic»ey. 

^at 





General EHsg. 4 ^ 

tJuit ahaU afterwards beccwosc.dae by 
tudbt oarder^ after the expiration ofj Qr discharj|^ftotii(|ii^ 
fcnmer im|«i80aBWht. 

. i * ' 

Sect. 4. provides diat all such charges, expences, Sect. 4. 
arid costs ahali be wholly at the discretion of the jus^ces. 
or cdi^ of quarter sessions,’ who shall make the .<^er 
of filiation, who are authorized td allow arid ord^^lfa^** . 
merit of the whole or part the^f: Provided diat 

costs of apprehending arid secti^g the repu^&d fether^»,' 
and of the order of j^iadori shall not in miy 
exceed ipL, and for s^&g due payment Of the sas^,, 
after such allowance ’and order, aft and every 


thisac^,. and shall be taken to apply as fiilly arid ejk 
ihctuaft^'io all intents and purposes as if Herein specially 
recited and re-enacted. 


powers, authorities, providons, clauses, mntt^ 

contained in the 18th of Bliz. shall 'W re^^ec- 
observed, used, and practised in the teslecution of 



« 


SECT. IL 

Oeneral x$ Ehz. c. 3. INd io i»h<m . 

. ■ ■ - ■ . I 

' ' ' ^ 

It was formerly doul^ed, i^etherithe xftEIi&e.;3. Provisions 
OXtexnied tothe cftw <4 a bastard bego^^n married extfiid tu ^ 
woman whose husb^d was living, F^. the swords of the 
statute are, .<Vbastards begotten and bjirirn out of lawfttl women, 
xriatrxmony,” which do. not seem to cmpprehcnd in iheii* 
literal sense, the ftlegituhate issue of a i^arried i^oman (i). 

Bift it .is-now settled, that cases th% kind aro witto 
the ai^ (a). 

(<) &«x V. AlbettCMi % Salk, 483., 

I lorS R8yin.,395. AhSioo ♦, 

Sjprac^ y Mod. 4x9. 


There* 



254 G^nsjrtd Ol^ecU c, 3. 

• . » '■' 

' ii »« * • , 

Th^ctitfore^^ero an ill^timate cJilildt is cliarged to have 
been jhfegotdiii'upon a raarri^ WnMin, the justices need 
Ti 6 t enquire Aether the husba^ is alive or not, provi4ed 
liis non-access be distinctly proved.(i) 

A« do those The provisions of 16th Geo, IL were likeivisp held to ex- 

i 49 airi! ^ ^be bastard children of married women, ndtwith- 
standing that the act refers only to the case of ** a single 
woman” delivered of a, bastard. For Per Lord Ellen- 
borough, C. J. “ lliis question, which arises on the 
wording of the statutes of Elizabeth and George II. iix 
effect resolves itseJf into the quei^on, whether the child 
. is a, bastard. For when the question is, whether this, was 
a cliild born out of lawful matrimony, that is, out of the 
limits and rights belonging to that state, it is the s^e in 
substance as the question, whether it be a hastar^ It is 
so for the general purposes of tlie, act. Tlie matrimony 
does not cover the child if it bp in other respects 
(according to the rule of law applicable to this su^ect) 
a bastard. And so it seems, that a child bom by adul¬ 
terous intercourse, is as much within the provision of 
the act of George II, as Otfe: which is bom of a single 
woman. The cases of the King u. Reading, and the 
‘King zt, Bedall, were both after the statute of George II, 
and yet no objection .was taken. It is a consequence 
which fellows of course, from establishing the bastardy 
of the child, that it was dorn oui of laufid matrimtmi^, in 
the proper sense of the words, as applied to the subject 
matter.’* (a) 

The 

, f ^ 

ti) Re* V. Bedall, a Str. 1076. tuarriti wrotnan, .with child, sh^Jbe 
CB<.Ten^ Hard.379. Andr.B. S.fS, deemed a person actually charg^le. 
See ante, voL t-S94. and «eq. and removeable as such to her place of 

(b) Rex «. JLuSe, 8 Cast,,..W4.^ settlemenc. But this has been like- 
The wmrds of 35 Qeo. IIT. wise held to extend to the case of a 

sect. IX. enact only, that married woman pregnant of a clnld 

erhieh 



Of securing the reputed . ^c. 

The object of these acts, well as the rei^aiiiing statutes 
upon this subject, is threefold: i. To secure the deputed 
%her being forth C5oming,:^o answer to tui order of filiation 
and maintenance when made upon him. a. To exempt 
the parish from the burtiien of maintaining the bastard 
by means of such an order upon tlie parents. 3, For the 
punishment of the parents. 


SSECT. III. 

./ ' 

Of securing the reputed Father previous to the Birth of the 

Child, 

Prior to 6 Geo. II. every justice, at lus discretion, Object* of 
might bind to his good behaviour any person charged or ^ 
suspected to have begotten a bastard, that he might be 
forthcoming when the child should be bom, and the like 
might be done after the child*s birth, and before an order ^ 
made under iS Eliz. chap. 5.{i). One object of 6 Geo. IL finepr^eed- 
therefore, was to restrain justices from proceeding, on 
the application lewd women pretending to be with parish ou 

' • • ficcr*. 

which when bom would by law be a nion), to grant surety of the good 
bastard. For per Lord Ellenbpriougfa, abeariug, [i. fk behavtoiurj against'Mm 
C. J. ** The legislature plainly had in that is suspected of having begtaten 
•* view that everywoman pregnant of a a bastard ch9d; to the end that he 
** child, which was not protected by may be fbrtl^oming when it shall be 
“ the matrimony of its parents, bat born: for otherwise theivs will be no 
** would when born be a bastard, putative father found, when that the 
“ should be removable whkher mar- two justices of peace shall, (after birth 
** ried or unmarried." Rex v.'nbben. and by virtui of the statute 18 Elk. 
hain,^£ast,388.ante.iS3.49Geo.UI. eg., come to take order for lus 
c.^l^lllsect. a. is confined in its ejiprt^ pnmshment).^^ Eiren. book. x. chap. 9. 
sioit to ” any single woman.’* ' p.tM. S. P, Per Twi*den,J. Assent. 

(l) It is thus laid downhjrLa^- Cur. Rex v.'Btown, 3 Reb. loS. 
bard, ** and therefore it shall “not he nlso Dalt^x*, chap. rx. tit. ^Bas- 
amias at tWs day (m i»y slender epU Ij^yi^^oiup. 

child, 



iysedurhig ike repiitM'Faf7iet\ i^c. 

chM, ,&c. tHl complaint l)y tbc dtorcbwardens, 8tc. (i). 
’Hie a(Jt.tbetcforc directs the order , tb be made upon 
appHcatic^ by the overseers the .poor, (i) 

' ' i ' '' ' 

a. To in- 'plie Second object of that statute was for more effec- 
**** tually indemnifying the parish i^m expence, &C. (3}, by' 
giving it a more prompt remedy ic>r securing the putative 
lather, ‘and better security for his future app|^'ancp to 

answer to an order of filiation. 

• ' . ^ ^ 

Wlierc parishes arc united under 22 Oeo. III. €. €3. 
the guardian thereby appointed is substituted in tlie 
ovei'seeris place, and one who is dc facto such, being so 
received and acknowledged by the parish, though not. 
legally appointed, is competent to apply in that cha¬ 
racter to a justice cd the peace to take the examination 
of a single woman pregnant with child, in ordcsr to filiate 
the bastard* (4) 

Object of As the 49 Geo. III. c. 68* adopts the language of the . 
49 Oeo.ni. ^ II, seems intended in furtherance of the same 
purposes, and the alterations which have been made in 
the law by that statute, will be pointed out under the 
proper heads. 

Justices ju- The jurisdiction to inquire into this complaint i.-> 
ritdiCHoa. iq tjjg justices of the county or place within 

which the parish or place to which the child is likely 
to be cliargeable is situated (5) and tlie mother, .with 


(i) Per Foster, J. Rex v.- Fox, . (4) That is furprqeeeclijigsa^aiust 
1 Bott, 47a. PI. 190. the putative father und^r 49 

(a) Rm V. St. Mai'.y*s kotting- c. < 5 &. Rex v. St. Martyr, 13 Ea^t. 
ham, £a«t, ro Geo. H. Ford’s M.SS, 55. . ^ 

13. East, 57. (5) Rex v. St, Mary Kcuiugh^, 

(3) E'od. Jud. Rexv'. Vox,8t)t«ir^ ante, (»}. ' ( 

th.* 


.12 



.' Of securing the reputed Fathers 2--jr 

ilie concunencc of the parwh officers, niay make the 
charge. 


The mother may make this declaration at any time, 
afier she discovers ^that she is with child. But she 
c‘Am\oX\iQ compelled to answer questions relative to her 
pregnancy before dehvciy, nor can -she be sent for 
agiiinst her .will, and examined by tiie jusucc, until ojk; 
month alter, (i) 


When de- 

th’rat! I’j to 
b' TseJe !)V 
the i"Oi!ier, 
'•iiflL-r 

6xjieo. II 


It is laid down by Dalton, that any justice may t>ind 
those who procure the putativi* fathei*, or the mothei‘, to 
run away, (so that mu order cannot be made or performed,) 
to their good beljaviour, to be forthcoming at the next 
general gaol delivery or tpiartei' sessions (2). But it is said 
that no other porsoji than the motlscr, such as a nurse, &c. 
is compellable to disclose the lUJicr’s name, or to give 
^security to the parish. (3) 


Of sccre'h'j 
ihc WOIPT) 


/t seems as if proceedings beibre a magistrate, under Pvpccdtnj 
bGeo.lT.aiid thatAvliichiKnvlakesplaceunder49(>eo.III. n. 
may be alloirctlier ex mrle. No summons need isbuc to 
])ring tlie per.son accused before the justice, and it appears 
unnecessary that he should be pi-esent at the woman’s ex¬ 
amination. Idioy may thus resemble the power of bedd¬ 
ing to bail by affidavit in a civil action, so that if the ex- 
amiimtion be sufficient to charge the supposed father, the. 


(x) 6 Geo. II. c. 31. s. 4. -But 
see 35 Geo. HI. c.ioi. 

(*■) Qus:re, vJiether it be an of- 
ience to secrete the vvomanj with her 
own consent, in order to prevent her 
giving evidence about the father, for 
iheye is no power to compel her to be 
examined before her delivery. Rex' i>. 
Chandler, x Str. 6ia. a Ld. Raym. 
1368.1 Bott, 468. pi. 583. But the 
ground of demurrerwas an averment, 
that the woman “ was big wi^h an illc- 
’*"01.. Jf. 


gitiinate child,” which cannot be,for no 
child is illecjitimatc untU after the d.*- 
livery, as the hw cimtempbitc.". rh..r, 
by an intervening in.irriige of tho pa- 
rents, it may be born in lawful wed¬ 
lock, 

(3) Rex «. Southby, i Bott, 4)':. 
n. 589. But tp'i'iy whztiior liiej, 
are not compellalila to give evulcuce 
before the justices making an order ot 
hiiadw'tn. 

§ 


justice 



25 ^ Of $eew'ing the rcpuled Fat}ic7\ 

justice or justices should issue a warrant to apprehend 
him (i). lliis warrant is not like a wtU issuing out of 
snninds aie the civU courts, ill liciTig returnable at a certain period, 
Ihett'that he ^’hich time its authority ceases. It continues in 

is likely to^ forcc uutil it is iullv cxccutcd and obeyed; before that is 
a^rfzeZof done, the party may be arrested under it at any time, 
the ih.irce howevci* distant, durinij tlie mae:istrate’s continuance in 

by A pre- » o 

vsoussiiht- the commission by whom it was granted. W’here, tliere- 
inons, putative father of a bastard had been arrested 

under a warrant, and agi’eed to give a bond of indemnit}', 
with two siu'eties, but one of the parties not executing the 
boiid, he was arrested a second time under the same 
warrant, it w’as held legal. (2) 


Pro eedlr.is When the reputed father is brought by warrant before 
when person thc justice, the magistrate has no power to examine, into 

charged ap , . „ , i « , i » , 

peaij. the merits or tlie case, but is bound by the express terms 
of the statute to commit him to thc common gaol or 
house of correction, unless he gives security to indemnify 
the parish, or enters into a recogn^nce, with sufficient 
surety, to appear at the next sessions, &c. and abide and 
perform such order or orders as shall bo made in pur¬ 
suance of the 18 Eliz. c.3. except in certain cases pro¬ 
vided for by 49 Geo. III. c. 68. in which his apjK'arance 
may be dispensed with, lliese are, i. When one ma¬ 
gistrate certifies under liis hand, to such sessions, that it 


(i) But perLordEllenborough.C. 3 . 
whan the'coinplaint is nverely for non¬ 
payment of money, it is tlie general 
duty of magistrates to issue a sum¬ 
mons in the first instance before they 
grant a warrant of apprehension, and 
it requires very strdng words to take 
aivay the necessity of a summons." 
Aex V. Martvi & Fulham, *3 Bast, 
31. But if this rule is to be tonsi- 
dcr^id as errcnding to cases of original 
eomplanit under 49 Geo HI. it will 
in many cases defeat the object of ilia 


statute, by operating in furtherance of 
the putative father’s escape, instead «f 
being a means to indHijiiify thc p«iiish 
by facilitating his apprehension. But 
query whether thc justice should not 
summon tiic party in all cases unless he 
has reason to conclude that the person 
charged is'likely to abscond. See 
post. *65. 

(2) Dickson w. Brown, Peake’s Ni. 
Pri. Gas. a34. and see May hew v. 
Parker, 8 Term Rep. xio. 


WuS 



Of securing the reputed Father^ 259 

was proved to hiin, on oath of a credible witness, either 
that the woman was not delivered, or was so, within the 
month previous to the day of holding the sessions, 2. 

When two Justices cer^ity to the nest; or if the woman 
shall not be delivered at the next, then to the immediately 
subsequent sessions, that an order of filiation has been 
made, or that it is unnecessary on account of the child’s 
death, or for other like sufficient reasons; and the ses¬ 
sions arc required, in the first cases, to respite, and in 
the second, to discharge the recognizance, without 
' requiring the personal attendance of the father, or his 
surety. (i) 

Under 6 Geo. II. if the tvoman is married (2), or dies Recogni- 
before delivery, or miscarries, or appears not to have 
been w'ith child, the recognizance shall be discharged by 
die sessions, or, if in custody, the -man may be imme¬ 
diately released by one justice (3). He may likewise be 
discharged by a single magistrate after summoning the 
overseers, if no order of filiation is made within six weeks 
after the woman has been delivered (4). And these pro- 


(i) As to the effect of this security 
or recogniziincc and remedy thereon 
see post. 159. sect. lo. and the party’s 
appearance at sessions, under tlie com¬ 
mitment, post. 

(a) The words of the act are gene¬ 
ral, “ If slie shall be married before 
she shall be delivered.” This docs 
not, at fiist view, appear to make the 
putative father’s release^epend ex¬ 
clusively upon an intermarriage be¬ 
tween the woman and him, but ra¬ 
ther imports, that he should be libe¬ 
rated if the woman marry at all. But 
as the statute has been held to extend 
to the bastards of married women, not¬ 
withstanding the use the word 


“ stnglty^ that intf rpretation seems to 
require, that the release of the person 
charged should be confined to the sin¬ 
gle case of his marrying’ the woman, 
Iji that event, the operation of the 
statute ceases, because the reason tor 
it is done away. For if “ the issue be 
born within a month dr a, day after 
marriage, between pattWs of full law¬ 
ful sge, the child is legitimate.” Co. 
Liu 244. a. See ante, Vol. i, 494- 
(.-i) 6 Geo. II. C.31. s. 

(4) The recognizance taken under 
49 Geo, III. ia likewise confined to 
cases when the complaint is made be. 
fore the child is horn. 


$ 2 


vision* 
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Order of 
filiation, 
two modes 
of leaking. 


t. By two 

ja-'istices. 


Ofike Order 4 ^ 

visions do not seein altered by 49 Gea III.5 except tiiat 
possibly tliey may lje considered as constituting those 
other like suffirieiit reasons,” r^erretitoin the statute^ 
which being certined by two justices to the sessions, 
shall laiable the latter I0 dispense with the persoiuil ap- 
pcarajice of the father and liis sureties. 


SECT, iv; 

Of the Order /(^'Filiation out of Sessitm, 

The first step to be takei ajfter the child is born, is to 
obtain an adjudication as to the reputed fother, and an 
order retjuiring him and the mother to maintain it. This 
can be effected in all cases where tlie child is likely to 
become chargeable, whether the mother be married or 
single (i), and the order may be made in either of the 
following ways: ift, By two justices, under 18 Eliz. c. 3. 
2d, By the justices at sessions, under 3 Car. I. c. 4. s. ly* 

But no order can be made unless the cliild was bom 
alive. (2) 

The 18 Eliz. c. 3. s. 2. impowers two justices out of 
sessions to take order, as well for die punishment of die 
mother and reputed fother, as for the relief of the parish. 
For the latter purpose they may charge the mother, or 
repiHcd father, with payment of money weekly, or other 
sustentation for the child’s relief. (3) 

(e) See Rex v. LuSe, 8 Eut, 193. 563. «ite, 178. Rm v. Keltoti, eAd 
»to when an illegitimate cbiU is to Ke the cases cited, |>oEt. 372. (i). J 
eoiwidered as tycelj? to become durge> {») Re* v. De Brouquen*, 14 East, 
i»b’c.. See Rex v, Alreley, 3 East, 277. . 

(3) Ante, (i); 


An 



Of the Order ^ Filiafimy 261 

An order of filiation may be made by two justices, tm- Though 
der j 8 Eliz. c. 3. althou^i the putative father has been 
bound over to appear at the qiuir1,er sessions, under aianceunrfcr 
49 Geo. IIL c. 68. s. 2, For that statute not only sup- 
poses that such an oi*der may be made, but requires that 
the recognizance shall be'discharged, upon its being 
ceitified to the sessions m writing under die liand of two 
justices, (i) 

But tliey have no authority to make an order, where No juris- 
tho child is born in an extra-parocliiai place (2), unless 
it lie an hamlet [township! which maintains its own chiai pUte. 
poor. (3) , 

And where an order is founded on the 18 Eliz. c. 3- 
it is not required that the parish officers should be the 
complainants, for the act gives the justices powder to make 
such order on the complaint of any other. (4) 

All order must in gcmeral be made upon the vtvd voce- Ortfer m^c 

. . . ” ‘ . 1 f f 1 upon vira 

cxaimnation ot witnesses, and caimot be toanded upon voce tesd- 
affidarvit without such evidence. (5) ajoay. 


(1) Yet the condition of the re- 
ctjgmiance is to appear at the next ses-^ 
sions, and abide and pi^rform such or¬ 
der or Aiders ** as thall t/>cn he made>* 
k> pursuance of the xS £.Ux. 

(«) Rex V. Bakery i Bott,- 471. 
PI, j88. Rex f. Mkford, Cases, Sett, 
sjo. 1 Bott, 489. PL 6 z 7. The 

Geo. It. c. 3. gi»es the justices juris¬ 
diction upon application ‘‘ by the over¬ 
seers of such parish, or by any sub¬ 
stantial householder of such extra- 
psrochtal place," i. e. to which the 
bastard shall be chargeable, or likdy 
to become sa 

(3) Rex V. Mitford, ante, (a). 

‘ (4) Rex V. Bucknall, i Barnard. 
K. B. 261. and see post. 269. But 


in Rex v. St. Mary’s Nottingham, it 
was timught by Page, Probyii. and 
Lee, justices, eft.w. C. 3 . a fata' ex¬ 
ception to an order that the com¬ 
plaint did not appear to have been 
ntiie by the parish when the cbild 
was born, but the contrary rather ap¬ 
peared, for it Was stated that she was 
a casual ivDor; fend by xKElix. c. 3. 
no parish but tlwi where the chile ss 
born has a power given of compljin- 
ing, and she might have been born in 
a parish' that Be« In another co jufv, 
and then these justices could not La , u 
any power to make their order. East, 
xoGeo. 11 . ford’s MS'!. 131*1.1*1,^7. 
(a). 1 Const. Tit.’Ba.iSarri, sect...v 
,(5) Rexti. Colbert, Comb. 1^3. 

Where 
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Of the Order of Filiation^ ^ 

Where made upon the reputed father, the mothei^s 
testimony, if living, is generally if not always resorted 
to;. and if she be single, it is usually the sole evidence. 

But where the w'oman had boon examined under 
6 Geo. II. c. 31, and deposed upon oath to the reputed 
father, before a justice, and afterwards diesj her exanu- 
nation thus taken before a magistrate, being in the 
course of a judicial jiroceeding, *is tidinissible evidence, 
like the dej)osition taken under the statute of Philip and 
Mary(i); and being adiius^ lle, and unconti'adicted by 
other evidence, it seems conclusive, so as to enable the 
ju.'.tices to make an order of filiation. (2) 

An order purported by the title to be made, “ con¬ 
cerning a female bastard child, born in the township of 
B. of the body of M. C. single woman, since deceased,” 
and recited that, “ whereas it had appeared to them, 
the said justices, as well upon the complaint of the 
churchwardens, &c. of the township of B. &c. as upon 
the oath of R. T. of B. &c. that the said M. C, about 
six weeks ago dien last past, w^as delivered of a female 
bastard child, in the said township of E. and that the 
said bastard child was then chargeable to the said town¬ 
ship, and likely so to continue; and further, that, upon 
the examination of the said M. C. upon oath, before A.B. 
(anotlier justice of ju'ace) dated i ith of May last past, in 
the presence of the said R. T. the said M. C. upon her 
oath, charged G. C. ofi &c. with having begotten her 
with the child of which she was then pregnant; tliey, 
therefore, upon the examination of the cause and cir¬ 
cumstances of the premises, as well upon the oath of the 

(l) z & a Ph. M. c. 13, fie applies equally to one before two 

(z) Rex Ravemtone, 5.Term jus'ices. - See Rexw. Clayton, 3East, 
Rep.373. where the order was made 58. and ante, i8», 
at the quarter sessions, but the princU 

said 



Upon nohai Evidence made, 

said M. C. before birth so taken, as aforesaid, and also 
upon the oath of the said R. T. did adjudge the said 
defendant to be the reputed father of the said bastard 
chUd,”&c. 

• 

It was objected to the order, that the materiid fact of 
filiation could only appear by the woman’s testimony, if 
living; and, according to Rex v. Ravcnstoric, by her ex¬ 
amination in writing, taken under the statute, if dead. 
But it does not appear that she was dead at the time of 
the examination; nor, if dead, that her examination had 
been taken in writing," unless by inference from its being 
stated to be dated; and if written, it does not aj^pear 
that it was proved, or read over to the magistrates, 
when the order was made. It rather seems, if any 
evidence at all were given, it was by the parol testimony 
of R. T, 

But by Lord Ellcnborongh, C. J.—The law has been 
long settled, that every intendment shall be made in 
favour of an order of justices. Now it is not a very 
forced intendment, that the examination of M. C. which 
IS described bearing date the i ith of May, &c. was in 
writing ; for it must be sonietbing on which a date could 
be impressed. Then it must also be produced to those 
who so describe it. Nor does it necessarily appear, that 
only the fact of the examination of M. C. was testified 
by R, T. the witness examined; for the order goes on: 
“ And further,” &c. by'which it must be understood, 
that it furtiun' appeared to the justices, that upon the 
examination of the said M. C. taken on oath, &c. in the 
presence of R. T. she charged the defendant with being 
the father, &c. Then it is not a strained inference to 
make, that the original examination, from whence this 
appeared to the justices, was produced and verified 
upon the oath of R. T. Besides, tlus is a case after 

s 4 appeal 
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Testimony 
of maified 
womai), hovv 
far comye- 
teiu to 
))a.^tardize 
ber child. 


Ofihe Order of Filiation, 

r 

appeal to the sessions, where it must be taken that tliese 
objections if foumled in tlict, would have been provfid 
and admitted; and that if cither not made, or made imd 
over-ruled, they w'eiv wititout fomidatioii in fact, 'rhen 
if the w'oniari Wa's dead, Uie proceeding upon her ex¬ 
amination aftork’artls is fully warranted by Rex r. 
Ravenstone. (i) 

• 

As to the objoctiori, that it did not appear that the 
woman w'as dead, the contrarv must be intended, for 
the title of the order described M. C'. as IWng deceased, 
and she was mentioned in ihe bi»dy of it as the said M. C. 
wduch refers to the woman, said in the title of it to be 
dead, (2) 


It is now settled, that where an illegitimate child is 
cliargcd to liave b(?en begotten upon a married woman, 
the justices need only inquire wdicther the husband’s non- 
access is distinctly proved {3). TTlie w ife may in such 
case give CAndence of the criminal conversation; but she 
shaO not be permitted to prove the absence and want 


of access of her husband, 
that ciin justify her being 
stances. (4) 


(1) Ante, 3,62. (2). 

(2) Rex V. Clayton, 3 East, 58. 

(3 , Res •V. Bedall, a Stra. IC76. 
Cas. Temp. Hard. 37^. S. C. ante, 
Vol. 1,294. et ieq. 

(4) Rex «. Reading, Cas. Temp. 
Hard. 79. ante, Vol. i, 298. n. (3). 
Andr. 10. Tord’s MSS. states the 
facts of this case thus: “ John Alman 
tvai. husband of Mary Alman, and 
leaving her upon the 25th May I 73 i» 
bad no access to her from that time 


since there is no necessity 
a Avitness to these circum- 

When 

till the 2jth May 1733, upon which 
day she was delivered of a bastard 
child, beiiotten by the defendant Read* 
iug : dll which was proved by the evi¬ 
dence of Miry Alman. There were 
o/lcr 'witnessef who proved that the 
husband was within seven miles of his 
wife within that time.” See Rex v. 
Jjiiffe, 8 E.asr, 196. 11. (2>. l.ord 
F.llenborough agrees to the doctrine in 
tJ»e text, but adds, by a parity tif 
reasoning it should seem, that if 



upon *sokfd E’sidc'Tice made, 265 

When an order, therefore, was made upon the oath of Order upon 
a married woman alone, who swore that her husband was testimony 
in ^aol long before her bastard child was begotten, and 
ever since, and that she had no aca ss to liim, and that 
II. got the 'basUirds it was qiiaslud. Per Curiam, It 
was said l)y Lord Hardwickc, in ilex t’. Reading (i), that 
althougli a wife may be admitted to prove the fact of 
adultery, she shall not be fwlmilted to prove that her hus¬ 
band had no access, because that can bo proved by other 
persons, rwr/ on order 'ifhadanPy therefore could not he 
made on her Uslhiony alone. Tiie case of Rex v, Bedall (2} 
dilT'ers from this, ibr there were witnesses to prove the 
husband hqd no access; aiid as the justices have de- 
terminetl solely en t]>e evwh'iice of a wife, the order 
must be (punlied (3 But if other witnesses arc ex¬ 
amined to prove the husband’s non-access, it does not 
vitiate the order that tl)e wife is likewise examined to 
that fkcu (4) 


The putative father’s presence, during the woman’s Pathen 
examination, is mmecessary to the valklitv of theorderf c). 

* * . '4 durinr, wo, 

l>ut he must be summoncil to appear previous to an order man’s ex- 
bcing made (6); and a, summons by another justice who ynnec!>?sar' 
does not join in the order is sulfieient. (7) Must be 

summoned 
previous to 
making 

be admitted of necessity to speak to (3) Ret v. Rook, rWik. 340. order, 

the fact of the aduUcrotis intercourse, (4) Res i?, Bedall, ante, 264. n, 

it might be also perhaps competenl to (3). Rex if. LjfTe, 8 East, 193. 
her to prove that the adulterer alone (s) l^^ex v. tJpton Gray, Cald. 
had .that sort of intercourse with her 308. 2 iiott, 479. PI. 399.; and see 
by wl^ich a child might be produced Rex v. Martyr and Fulham, 13 East^ 
within tire limits of dine which nature 33, ante, 130. (l). 
allows for parturition." Rex v. LufTe, (6) Rex <v. Cotton, 1 Sess. Css. 179. 

ib. 203. (^7) Rex V. Neale, 1 Bott, 4S2. PI, 

(1) Ante, 264. (4).- 603. 

(2) Ante, 264. (3j. 



266 


Of the Order o/' Filiation, 6'C. 


Wo’iun’s 
exatn'tna- 
i.'iken 
be>o'’e twc 
justices. 

IVI'U' co*^- 
mit if she 
refuses to 
answer. 


As the examination of the woman is a judicial act, both 
justices must be pre.sent when it is taken (i), although it 
is sufficient if one examine her (2). If she refuse to be 
examined, the justices may comuut her to prison (3); but 
they must not only be together at the examination, but 
when .they make and sign the commitment. (4) 


Adjudica. jf moth(^' die previous to an order of filiation being: 

tioi! w itnfut ^ ^ ® 

cxamimn;; raadc,and wutliout havingbceii examined under6Geo.II. 
the mothejr. afterwards madb upon the reputed 

Either, by means of other evidence. Cases will rarely oc¬ 
cur in which justices can extract sufficient proof from 

Father‘s other sourccs to warrant them in making it; but when 
conftssion. , . , , • i i 

such tcslimony does exist, as supposing the man to have 

acknowledged the child to be his, and to have maintained 

it as such, it seems enough to warrant an adjudication 

that he is the putativT father. For though the justice 

cannot compel liirn to give testimony in this case, yet there 

is no fault in admitting him to do it. (5) 


Tlio bastard likewise may, if competent in other r£>- 
spccts, be examined upon oath; for though it would 


(i) Rek V. Beard, 2 Salk. 478. 
\ Bo’t, 477. PI. ^94. R'’x 'u. West, 
6 Mod. 180. 1 B.'itt, 4;o. PI. 595. 
Billings Kf. Prinii, 2 Black, Rep. 
1C17.- f Bott, 478. PI. 598. 

(z) Rex t}. West, ante, (i). 

(3) This appears to be taken for 
glinted in Billings Fiinri,ante (l). 
As tp the form, see ante. Their 
right to commit seems undeniable, 
where there is a refusal to answer on 
inquiry respecting the putative father, 
under 49 Geo. ill.; for such ques¬ 
tions do not tend to criminate the wo¬ 
man. But it does not seem decided, 
whether m.ig\^tratcs, when jiroceeding 
under 18 Eli*- c.3. can compel a 
woman to'answer question? which go 


to iirovc her to be the mother of an 
illegitimate child, as her answers 
may subject her to both civil and ec- 
clesiastital pu.iishment. A distim rion 
however, may arise where the woman 
reside'- wiih the child, and both are 
chaige^hle, for, in that case,the right 
to examine seems incident to the right 
to inquire into their settlement as 
paupers. See ante, and also th« 
Vagrant Act ; and, indeed, posses.sioQ 
of the child seems to amotint to pre¬ 
sumptive evidence, that the woman 
who has it, is the mother. 

(4) Billings <w. Prlhn, ante, (jj. 
But see ante, Vt'l. i. jo. 

(3) Rex -v. St. Mary’s Notting¬ 
ham, 13 E.ist, 57. 

be 
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JDeJendanfs Appem'cmce, %c. 

j ' 

be ritUcylous to examine her as to tlio 'certainty of her fa¬ 
ther, yet she may properly enough be examined as to some 
circumstances relating to it; us, whether the man when 
accused with it, had acknowledged the child to be his; or 
whether* it was constantly reputed to be so, and such 
like, (i) 

^ ^ , j 

If the party obeys the summons and appears, he may 
make his defence a^inst the charge. But if he wnll not 
attend himself, there is no reason that the justices should 
hear imy witnesses, or defence made for him; for if that 
were allowed, no offender of this sort would appear. It 
is but as this court (2) does, when orders of bastardy, are 
removed hither by cci'iiorari^ viiiich never allows, any. ex¬ 
ceptions to be taken to the order, unless the party attend 
in person. (3) 

If the justices, upon hearing the evidence on both sides, 
are satisfied tliat the person, charged in the wonian’s ex- 
amin dioii, is father of the child, they should proceed to 
* fix him with it, by an order of filiation. It may be made 
at any distance of time, as fourt(;en years after the child 
is born (4), and notwithstanding the mother^s death. (5) 


SECT. V. 

Jbm of an fh'der of Filiedion, (6) 

I. An order may include more bastard children 4 han 
Cue, if begotten by the same father upon the same" m'o- 

(1) Rex -w.St. Mary's Ncttin^hanit 373. stnt^,,a6z. (z). also Ron -v. St. 
13 East, 5 7. Alary’s,NottiiigLam, ante, (I )• ^vhere 

(z) The King^s Bench. the daughter when affiliated was 35 

(3) Rex w. Neal, i Bott, 48Z. PI. years old. 

605. (6) See ante. Title Order of Re- 

(4) Rex V. Miles, 1 Sess. Cas. 77. moval, .88. yt scq., and gl Mainte- 

(5) Rex V. Ravenstone, Term Rep. nance, Z3;:. &c. 

, tiler. 


Defenduu’s 
appearance 
to the sum¬ 
mons. 

If he do not 
appear can 
make no de« 
fence, 


Order of 
bastardy 
when made. 


I. Order 
may be on 
both parents 
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and incliuie 
several of 
their chil- 
<L'en. 


a. S»aie tjic 
just'ces ju¬ 
risdiction. 
’J'he coun¬ 
ty* . 

f'oiHcient in 
the margin. 

By jf..ttices 
«l a liberty. 


Tvliist bo 
tivoor more 
justices. 


Potm of an Order (f Filiation. 

ther (I), So likewist' it may be made upon the mother(2); 
and it may be a joint order upon the mother and reputed 
father, requiriiig each of them to pay a certain ppopcartion 
of the child’s nuiiiiU iiance (3), And in one case, ivn or¬ 
der that the mother should maintain her child till 
seven years old, and the hither sliould allow is. per week 
during that time, was quashed for jinother defect, but no 
objection was taken on this account. (4) 

2d, An order must state the authority of the justices, 
llie county therefore should be set forth, to shew that 
the fact arose where they have jurisdiction. But if it 
appear in the margin, that is sufficient; for the reason 
why the county should be in tlie margin, is to shew' that 
the fact arose within the ju.'^tices’ jurisdiction (5). Aaid 
ivherc an order appeai'ed to be made by tvro justices of 
the liberty of the tower of London, which has a separate 
commission of the peace, with officers, aiul quarter ses¬ 
sions of its owm, Lord llardwickc observed, I do not 
know whether the w ant of an averment in what county 
the liberty is, bean exception on 18 Kliz. c. 3.,; however, 
tliat is fully cleared up by 3 Car. 1 . c. 6. (6); and the 
court held the original order gbod as to this exception. (7) 

An order must be made by two justices, but is good if 
made by more. (8) 


(i) Rei V. Sk'iDu, I Bolt, 470. PL 

587. 

(a) Rer v. Ellen Taylor, 3 Burr. 
1679. 

(3) Comb. 23a. 

(4) Rex t/. Willey, 1 Botr, 490. 
PI. 6Ua, See also Reg. v. Collins, 
ji Mod. 178. Butin BurneH’s case, 
X Vent. 48. atid in Sherman’s case, 
lb. 211. such orders were held bad. 

13 


(j) Rex V. Messenger, 1 Bolt, 
491. PL 633. 

(6) Which 'gives justices of a li¬ 
berty the same jurisdiction as justices 
of a county. 

(7) Rex V. Messenger, ante, (5). 

(8) An order made by hve justices. 
Hatton’s case, t Salk. 477. 


And 



Form of an Order of Filiation* 

And it need not appear that they were justices in or Need not be 
next the limits where the parish churdi is j for the words 
of the statute are only directory, and were so held in Rex 
u Rookc. (t) 


3d, It is generally expressed to be made upon the com- 3. Need not 
plaint of the churchwardens ajid overseers, but this is not 

thurrh war¬ 
dens, fvC, 



4th, It is usual and proper to state. that the defendant 4- Proper 
was summoned, and that he either appeared in conse- 
quence thereof, or neglected to do so. But it is not in « state ths 
strictness necessary that this should be averred on the ummons. 
face of the proceeding, as the court will intend that he 
was, unless the contrary appear. (3) 


5th, The examination of the woman on oath, as to her 5. Woman’s 
delivery of a child, and by whom it was begottai. (4) 

6th, It must state the sex, or else the name of the 5. child’s 
child. (5) 


7th, It must appear from the words used by the jus- y. 
tices that the child was born in that pansh for whose re- 
lief the order is made; for the birth is the foundation of parish, 
the jurisdiction, it bring to that parish only thecliUd can 


(i) Rex Skinn, i Bott, 470. 
PI. 587. Rex V, Baker, S. P. ib. 471. 
Pi, 5&8. And see 'Rex v, Crosse, 
Comb. 489. where this exception 
was taken to an kidlctment, for , re^ 
fusing an apprentice, and over-ruled. 

(x) Rex V. Fox, 6 Terra Rep. 148. 
Rcr V. Buckall, i Barnard, K.”!*. a6i. 
Rex-u. Baker, x Bott,471. Pi. 588. 
But Rex V. Nottingham, Z Bott, 478, 
PI. J9?. is contra, ante, a6i. (4). 


(3) Rex V. Clegg, 1 Str. 47J. Ret 
Clayten, 3 East, 58., and the 

cases then cited, respecting similar or¬ 
ders made by justices of the peace, 
upon other subjects. See also Rex 
V. Hawkins, Poor Sen 147. 

(4) But see haw far this appiiex 
where the mother is married, ante, 
364, &c. 

(5) Rex'If. Englahd, i Str. 5 ®J‘ 
U is most usual to state the sex, but I 
have quoted the cate «« reported. 

be 
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Alies?i;on be ultimately cliargciible (i ). An allegation in tlic com- 

cyflicient. plaint, without adjudication or words of tlie justices, from 
whence the place of its birth can be collected, is insuf¬ 
ficient, for the complaint may be untrue (2). An order 
ran in this form: “ We A. and B. two justices of th6 
borough of L. residing within the limits where the parish 
church’is, within which parish the child was bom, do,” 
&c. and quashed; for it only avers that tlie justices dwelt 
in the parish in which the child w'as bom, which might 

not be that to which the relief w'as ordered. (3) 

' 

But formal gyt a formal adjudication is unnecessary. It is suffi- 

adjudication . i i 

unnecessary cieiit lilt appear any where upon the order m the wor<is 

Y of the justices (4). An order in the follow^ing form wiis 

held good: “ Tlie order of us, L. and D. tw’o justices, 
&c. residing near tlie parish of H. concerning a bastard 
child of E. G. born in the said parish of H.” and adjudg¬ 
ing J. T. “ to be the hither of the said child. (5) 

And 

(1) Rex V, Cuddingcon, i Bott, {») Re* v, Godfrey, % I.d. Raym 
482. PI, 6 ii. Rex V. Willey, % Bott, 1302. Rex v, Stnnley, Cald. 17a. 
490. PL 632. Anon. Styles, 368. i Botr, 495. PL 641. Rex f. Church' 
Rex V. Childers, i Barnard, K. B. wardens of Hexham, i Bott, 489. PI. 
326. Rex w. Baker,ib. 471. PL j88. 630. where the order was made upon 
Where an order was 'ntitled thus: tlie parish officers to maintain it until 
“ The order of us, A. B. and C D. the mother should, he able to provide 
justices,&c, concerniog a bastard child for it, the mother, not being able to 
bornin thefuieign ofR. in the parish keep it, the father unknown, and the 
of R. and chargeable thereto.. 0/ <u/hicb child likely to perish; and quashed, it 
the churchwardens'and overseers of the not appearing that the child ivas born 
foreign of R. have made complaint \ it there. 

was quashed, because the birth is only fs) Rex v. Butcher, 1 Str. 437. 
in the title of the order and complaint 1 Bott, 491. PL 631. 
of the officers. In that case, the chief (4) Per Denkon, Just, in Rex <r. 
justice is made to say, “that if there Fox, 6 Term Rep. 150. 
be no aidjudication that the child Is bui n (5) Rex v. Fox, l Bott, 492. PL 
in the parish, tiic order is bad,*' |x)st, .637. In thexe^t ofthis case, from 
272. {4). See also Rex •». St. Mary’s l.,ord KeayDir\tMS. the order, was t(' 
NotUngbain4Z3East,57.ante,267.C£). die following e&ct: “The order of 
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And an order which recited that the cliild was bap¬ 
tized in the palish, and did not adjudge that it was born 
there, was confirmed. For, as tiie order s^s, “ she was 
delivered of a child baptized in the parish,” that by a rea¬ 
sonable construction may be taken to be the place of the 
birth of the child: and as to its being recited, that is 
sufficient; for, in orders of removal, it is, “ *isohereas tipon 
complaint” and that is looked upon as affirming a fact 
done; so, " whereas such a child was baptized in such a 
parish,” is a sufficient affirmation of the fact (i). Like¬ 
wise whore it was excepted to an order that it is no other¬ 
wise affirmed, tliat the child was bom in G. than by a 
“ whereas,” which is a recital only. Per Curiam, The 
whole order is the words of the justices, and in tliis case 
a sufficient adj iidicalion of the. fact. (2) 


8. Also it has been held that if it appear by the order, 
that the bastturd was examined upon oath, and conse¬ 
quently that being old enough to be sworn, she might 
have gained a settlement for herself, the justices should 
adjudge the parish to bfe tlie place td* her last legal settle¬ 
ment. (3) 


us I.. and D. two justices, Stc. residing 
near to^ the parish of H. concerning a 
male bastard child of E. G, iorn in the 
said parish of H.” 'ITie objection 
taken to this part of the order was, 
that it is not adjudged that this, child 
was bom in the parish of H, but only 
so said in the title of the order. But 
over-ruled, for it need not be in the 
adjudication, Hex v, Redshaw.iz G. H. 
Rex V. . Rooper, %6 O. 11 . and 
it is clearly settled, that if it appear 
in any part of the order ani in tbt 


viwdt of theJustUes, (which is the case 
here,) it is sufficient. 

(t) Rex V. Moravia, l 60^,49!}. 
PI. 636. 

(a) Rex Gravesend, i Boct, 491. 
PI. 635. and that an express adjudi« 
catii n appeared on the proceedings in 
this case, see Rex v. Pitts, post. 
{ )• 

(3) Rex V, St. Mary’s Nottingham, 
Ford’s l^SS. 13 East, 57.(0) ante, 

*67.(5)* . 
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when. 
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9. Must aver 9. It should §tato the diild to be chargeable, or likely 
to become so, to the parish (i), and the order made for 
its relief 

An order was quashed because it was not said that the 
child srm chargeable to the parish, but to the hamlet. 
But if dt was an hamlet that maintained its own poor, 
it had been good (2). So one ordering the father to 
maintain the child, for the relief of the governor and 
guardian for the poor of Colchester,” mid not sa)ung 
for the relief of the poor," was quashed. (3) 

An order was entitled thus; The order of us A. B. 
and C. 1 ). justices, &c. concerning a bastard child bom 
in the Foreign of llyegate, in tlie parish of llyCgate, and 
chargeable thereto, of which die churt‘hwai*dena and 
overseers of the Foreign of Ryegate have made com¬ 
plaint. It w’as objected, that it is an cxtra-jyarochial 
place; for it appears that' the child W'as born in the 
Foreign of Ryegate. Anmer, It is alleged to be witliin 
the parish. The Foreign of Ryegate is tlie parlsli of 
Ryegate.” But the order was quashed, upon this and 
another exception. (4) 

g. Adjudge It must adjudge the party to be the reputed father 

be^the bastard cliild. An order w'hich pursual the 

pitted father, form in Bum (5), with the omission of the clause foHow'- 
ing, “ We, therefore, upon examination of the cause and 
circumstances of the prmises, as well ujpqn the oath of 


(1) Comb. 39. Rex ■». Nelson, i (3) Rex a/. Hewlett, iBott, 491. 
Vent. 37. But Rex v, Matthews, PI. 634. i Wils. 35. S, C. 

Salk.47J* Anon. 10. Mod. 84.contra. (4) Rex v. Baker, i Const. 476. 

For it is self-evident, that every has* FJ. 6x6. dtite X71. (r).. 

tard child is become chargeable. (5) 1 Bum’s Justice, Ut. Bastard. 

(x) Rex V. Milford, Cas. Sett. 

I CO. I Bott, 489. Ft 6x7. 

tJie 



an OtiJtr (f Viimuon, ''"j 

tih,' -aiti A.B. a& otherwise, Ipnhy adju%o him the 
said CIX to be the reputetl ii»UuT of the said bastard 
<hild,’* was qujtJied, »** not adjudging 0. P. to be the 
reputed father, notwiJhstandbig die retital iu'tlie precet^- 
Ing pair, « ■W'hcreaa it appears to us,” tie mid justmh 

&<*, (i) 

fo. T!icadjudication must appear to be madebybotli lo a* j 
justices. Two niagi'>t?*ates made an ouh r, and wlien it j 
came to the adjudication, it was, w e tlK* said justice© :.<• - 
doth adjudge,” instead of “do adjudge.” After the 
case had depended two Icnti'. on this ibj riu.n, and 
been several tiinf’s stated, and the rcroid in llt:i r. 'Pul* 
wood examined, tlic t’oin t on the objix lion quashed the 
ordci',(2) 


11. If the reason assigned for the adjutUciiUon be in¬ 
sufficient, tile ordv r is bad. 

Upon jm order of bfi‘ tardy, it wus state*!, that the hus¬ 
band luii'l been absent six ycv.i’s, and that duiing hi© alv 
*once, the defcnd-.uit had carnal knowlei!{>‘e ot the v/'Pe, 
and lhcrefon\ we adjutlgc him to bo tlw i.utalivc father. 
But l)y the Court, this order nmtt be quashtd; tor his 
lying with her i© not a sufficient reason to iuibr hinx the 


ii r i 
tuit •»^ou 
]e<'0n Ji' 
thf ai'i It 
c Iti w, t)<-1 

(f i* ii' I » 
0 »lt IS '* 
C Ilf, ». ’s 

bid 


fatlier of this child; afid though iht s need 7iot hhiV) 
thegrrmnd they go upon^ rjti ij ih y doi and it appears m 
strident gtoimd, their oidet ’Hiili he bad* { 2 ) 


l n. It must .specify the sum which it letpirrcs the party J 2 Mi.s ^ 
to pay in relief of thoparhb. It may diiect a wetUy ,tu>me. 
payment to be made on a particular day in the week, al- 'I "** 

. * 

(0 Res <*', Ritte, Dt'iJE. G( 5 j. {3) Rm v JJicwvn, a Sir. 81: 

(») Rex V, Weiton, a td Unyth. yea. 4) 

trj,8. 

though 


t OL. tl. 


r 
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i V 

ilumgh tiiejirst x’loek firpm m^ikhi^ thooydcr is not com¬ 
plete on tlit particular day (i);* jaftd if no day be lacii- 
tioru'd, it is paj able at the coinnicucemcnt of the week (2). 
\nd if it directs that a certain suib he paid thwartU the 
cxpetiees c^tlie paru*»h on account ol'tlie chil(|^Jt vuH be 
jiood, although il do not particuhtrlze what the expeaces 
werefj). .Ah order requiring the defendant “ to pay 
•t' es ^ ^ nine*pb#ids in gross iiuinediat'ely u|>on sight of ilte orders 
} . and Mler that*, so much weekly,” i-» g<MK;l; foic tlm gross 

might bo duly for indemnitying the parish for money 
j .rMn.fi'! f prcriously expended (4). So likewise one for a sum in 
r ^ gross, for maintenance and other incident charges (5)*” 
But if it had only stated it to be “ for maintenance,” it 
had been too general (6). So an order adjudging 36b 
to be paid, paii; whereof had already been paid^ lor the 
maintenance of the child, and oilier incident charges ami 
expenc'^j, ln*Id,good. For the* words, ‘‘other incident 
charg''5,^*'mu»tl>e incident to the inaintenaiiLe; and the 
rather, as a pari ther^f is nlrcatly paid. Wright d- 
Miid, tliat at first he was of a diflerent opinion, and 
though! the words, “ incidc'fU f'hargesf extrunely gene¬ 
ral : hut on looking into if, he found diere were orders 
as gf’iicral as this is. (7) 

An order to tht putatiiT father “ to pay die chim li* 
wardens and over'.cers of the parish 50S, for llic midwife, 
anil odier charge^ nntl for tli6 maintenance of the cliiid 

(j / Rev 7) Weston, i JJott, 4S7 (4) It#x v, OJjim, X 

I'l Cj9 4 tMl ^ux«e if tnc pavmtnt (jf) Rek Otriivesend, z Bot«,49i 

'•bouW iidt be wtckly as the statute PI. 615. the 4uthQrity^f jReg, 
dirtm Tor Semb -an bidet to (Uy Odham, slut see Rajt v.'Evt, 3 $ho’r. 
mduttih Res o. Siiaqie, t But Rex Cotbezd, x Bolt. 

bi<!,^ii hot adjourned. 486. Bi ^<5,/is colors.' 

‘ {%) Rtx V tearnley, r Term Rtp ( 6 y Re* </. Oremeft^, ante, ^).' 

jr6. aftte^434. ‘ * (?} Rex ci MerxifiU, i Bott, 494 , 

(3j Re* V. fiUdnn, i Boti, 470. PI.1S3C/ 

PU587. 

firom 



Ofde) of J Jiaticm. *’75 

t * 

horn its birtli, till ,4®^ oC locking thf c3fr(W,'ftiidfirom 
that day feo much a-w«^k, «0 long as thv chiltl shsjll coa- 
fiiiue chargeable,” Is good; gllhough it ih 1 ^,, adjwlged 
tliat &o miicli a$ 50s. hacl at^ually been expended by thO 
parish. For thtf justices may indcmtnfy the parish in 
gjoss, for the chaiges of lying-in, and othei* incidentfd 
choigcs, and tlic charges of the midwife, &c. M upon 
the parish (i). And it need not state by whom tlic Mayordtr 
money is disbursed {t\ It is likewise no objection that 
it orders the money to be paid to tlie overseers. (3) to the otei- 

$eus 

p- 

13. In some ca'^es, Uie court of king^s bench seem to i ^.should 
luivc cjuashed an order, where the ‘ftuii thcrel>y rcqmred 
to be paid was either tinrcasofiably small, or excessively maintc- 

1 > k 1 me. 

large. (4) 

• 14. '^riie justices liave power to order the parent to 14 should 

])a} so fat IS jieccssaiy to indcujimiy the parhh for tho 
expeace td ^muutaining die bastard, but no lurther. 

Tlie payracjit, therefore, shoa)d be liipited in tlie order clivgu iLle 
to such time a* the child shall be a bia‘th6n upon the 
{Wish. An order to pay so much a-w«ek indefinitely, 
is bad (5). ITic usual form is, “ during ^ long 0 time as 
the said baotard^child dial! be chargcstblc(6);” or ij li be 
till it shall be no longer chargeable,” it is good (7). 


fi) Uux w. Fofx, 1 Bott, 493. i*i. order the mon<^ to be paid to t*o 01 
6)8. But sec Kelt ». Bberswo, * thieeol tV mimbitfUits, so now they 
VtiM iUO • may tvtheftveweers. 

faj HtP. v bmiih, 1 Bolt, 4#5t. (4j An ordel’ to pay aJ. »-week, 

PI 618. ' f <j[ua 8 hed,astootHh 4 lL !te;i 4 '.Perkds:>eji 

Cs) V, WeQeo, ^1^. laa. x bid 363. Also,aurad«rwpay ya. 
Ihe hlijectiu} wat, thtU by i;h« order a*week, 3,4. Car. H. ^abed, as excels* 
tbt fatmr was ditectod t6 pay to J( 4 e sive, *•. Sheinoa* x Vent aii 
01 e/^jitrs ojthepaoff 4hd that It ought (f) K®*. Matthews, a 47^ 

♦u have beeh to ihe toli^baiota of rfie (6) It v* tb^ fright wav- 
I mdj peucrall), but the Court neie C.S Ne«^»a(id 0 ,wn, 1 Co'tj 
cf opbioii, thit, 4s before the mstU 461 PI 374. 
tution of o^uactr, the jdttite* imyht I?") Ber Ji-’in RP, Co iftb C9 

•T <9 Se 



z-j6 of an Ordet* of Fiiiathn. 

^ $ 

V w-iiiie t VO So it i« well enoughs if it directs 4s. a>*weck to be paid* 
abiv, durifig SO Jotig ns Uie iyfo femalo childr<S!n sliaU 

be cbiucgeable, without ^^eciifyiBg'lt^xndlsh h>t e«€U{ 
Older* till for if either'die, the party is discharged (1). Bat orders 

« itaSm rw^uiring tlte payment “ till the child was dg^ht years 
old (»V'<*■, “ nine, if it should so long live(3)// pr till 
® ‘ twelve years old {4), have been held good, because it* 
cisannof bo intended to bo able to provide for itself 
* » sooner^ " 

Tef it seems to have been plauitibly objected ijti tho first 
of these caa^ that possibly the child might gain & setfie* 
meiit, or a person might give him an ewtate, or his tather 
might take him. Bui the Court thought these possI« 
bdities too remote. (5) 

w * 

* l ea bad ordcT to pay 3a. wcckly, “ till tlie child stains • 

^ ' the age of fourteen yejira, w'^as held bad (6).” ill 

' owe case, an order adjudging the rqjuted fother t o pay 
so much, till the child be of men yean of ageySSw 
quashed ; for they cannot charge the father any cer¬ 
tain determinate time, hut as long as tlie diild shall be 
chargeable to the parish. (7) 

* 

I? Caanot 15.''Further, the justices caimidt order a sum to be 
m^i^oCTto”* ^ future day for a portfculttr purpose, as for bind- 

f wr ' child a]>prentice, for perhaps it may never be ne- 

(x) Rex V. Skinn, i Bote, 470. (5) Smiths <ii$e, ante, (s). But 

Pi 5 ^ 7 * se* hie j^asoRkiS oi Twisdea, I. R«x 

(ft) Smith’s case, Puor, Sar, 64. v.Sfii«|iw»,|V«nu43(o. 

V •See aUo Comb, tSz. „ ( 4 ) R«x «. j^«l«iker, 2 Srf1k.48i., 

(3) Rext Sgbtt,aft* 788. Settib. RexSh»pc, 1 Sjd.ftaa. 

(4) Rex ». Buck^iU, 1 Barnard. ( 7 ) Rex^ v. BtoV^n, » jSaUc. 480. - 

K. B< ft6i. But Barwell’a calc^ t and see the renjonuig of I'wifdtai J. 
Vest. 48, u> centra, a’nd fn R«|p> «. anta^ (4), ati^ ibt <a 5 c* cited, awin'*,, 
C0U111S, tl Mod. 178. Atkins p. (4)* 

lb. X 7% orders to pay lAild be leo '' 

) «»r« old, qusshtd for dtU dsfeet. 


ccuar^. 



Cy Otdets of Ftliuliofi bu the Jiisticei,, a-; 

* ** IS* 

ce*®ary (i> Amj4 if ordef Uireft that Uie {Wtative 

iather *•- shall ^ive to the porhh th pet^too the 

it ib bad ae to that# (it]f * 

w ^ t 

i 6 . By 4p(3^ItL c.^8* ». 1.4. the putative Mter mO Norfi- 
lA made liable tb pay all ttwaonabk thatges and ^xpences 
incideut to the biilh of the child, aud also the reasonable ^ »y 
costs of apprehending and securing him, and likewise 
those of the order pf filiatiem, all which dire to be at die 
discretion of the justices or court maipng the order of 
iiUation, who are'authorised*to order payttlent of the 
wli<4e m* part themi^ provided that the costs of appie- 
hending and secdtlng the father and of the order of 
6llatioii ‘^lall not in any case exceed lol. But to render 
him thus I»able tlie child must be bOm alive; for all the 
provh^ns "in the seveml statutes respecting bastardy 
asstiitti^ that the dilld is bam and many provisions 

are iii^pUcable to a 


rMits the former acts 



glECT. VI. 

stt * 


Of Ofd^s Filiation the Justices at ihei? Giuaiter 

i^SSlOflS* 


B&]^or£ 3 Car* J* e. 4% the sessions had no authority 
to meddle in the cadenf bastardy, till die two next jus- y, " J'\ , 
tices, according to tlreiS'^j|||te of Elii. c. 3. had made 






(i).k«x «. ’WlS«iv» a jiWr# 49«N Rb* V* Eve* i.S6<rtirt *54 See Bet 
1 1 63%. Pet ‘ti pomW* 1 las. Smuti'^ CBS«, 

l-tCh, 448. Rux A* AOttav, It 34 »*^!(A 1 w> pow *84 (i) 

i/i f> P. (3^ Re 4 WX>*BidUkiMBs 

(i) Rex V 1*0^, 1 B«o, %yy. ^ ■> 

Pt e J the uscm ir the tniigin 
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0/ Ordrrs of JPilutlion h/ the Justices. 
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Mill 8U«!- 
iifUi paiiy. 
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4 nJ *t^e rio- 

t I t, 

' J > t) the 
^ 1/ Mf. 


an order therein; and then, and not before, the jusdeed 
in sessions niighi make a new order, ^c. otherv’iscn(3it(j). 
But tliey ha’Vs* authority to>makc an origiiuti order in 
such cases, under the first-mentioned statute, i^i) 

t ^ 

Original orders of this sort are not coinmoidv made at 
sessions; the.iisiMl way bciagi to bring the matter before 
that court by way of appeal, I rout an order of tuo jus¬ 
tices (2h TIic same formality and precision is required 
in orders of this kind vlien nuuic there, as if they had 
bei'n malic by two niagistratt's out of session. < 


It IS essential to right and justice, that the party should 
be summoned previous to their making an order upon 
him; but that summons need not bp set forth on the face 
if the proceeding, as < the superior court Mill pru^ume 
here was one, unless the contrary appear. (3) 

Where the putative father was apprihciMi d unon a 
waTrjuit, and the constable let him ei><‘ape, an ordiT of 
sessions made ujkjii the constMilc, to pa} 3!, tou'ards the 
cxpencos the parisli had been at, and is. a Wcok4oMaids 
the maintenance of the chi^, aind 1^ mother to pay dd. 

« 

'1) SLifi’. ri<(', C»<i. CdT. 47t. PtS*. 475. Rex 'j Oreaves»I)ongU 6^a» 
i Bbttj498. Pl.ja;. 'rheaurhorKy Rex ^^^S'rko, 6 Tithni Ke;». 147- 
‘ f the where it iint eypiew- (}; Tliey we aaU ro he jrjire* 

ly ^.veti ly sntt te, I, tl.ir tfccbrnJ ly l?«r Pmt, C. Jf. Rex n. C « f*. 

Hjfdwickf, If niithwrity H ante, (»), Rut tin* rMciicc «ewn» to 
fhxn Ui two lu^tifes of jeioc, to do ati hxit dfi^ud in Oi*? Tes^ ert, tn sfiSip 
!if{,ajid no appeal is given tlicro* u !?uhie 6 Geo, II r.yi.^a^ 

nr iv Ct^nnieac V «t st xiions; but if ail 

artial<)e.''U'iii,ihenjrtjntiot ho he- ^ (4) Rex CUpe, aillc, (^). 

ginxt. Re^t j>. U.rttl»R,i ihrftt, 1C. J.M fitht co/iUa. Rtxv- 
C'>^rt^< 6 , 11 ’-»c. Clay+cn,3Ea»l,58. andsotf erne, 4159. 

'1'ic,(). Wofd’s /(5j) R« Swtt 147* 

t.Rte'-wM'S'iingcr, 

■X fioi',491. PI f»3j. Ret ?. Clew, I 

a-wcclv, 



C)J'appealing agtiind Ordtn (f JS^Hafion, ^r. a75X 

K 

H'W'cek, was quashed, *a?; l<# the constable, thejnstk^ not 
having authority inake it, but confirmed ns to the 
mother, (i) ^ ^ ' 

9 

* 

* 4 

It seems as if the justices ina^ at the sajiie sessions Mayqins 
ijnasJi, upon appeal, on order of bastardy mnde by two ‘ 

ju«tice«, and ahd makenn ori^nal oftc‘npon anoll|'^ pet- n'lU ano^ 
sou, for the same child. (2)''’ 


SECT. Vlh 

i 

(yappealing against Orders of FUiOiim mtdMaintenance . 

'IJlijE appeal ^ven by the 18 Elia c. ^.to the party 
ncciiW. arose oidj firom his bein^ botmd over to the ses- siom. 
sioiis, and the parisdi enjoyed no such power. (3) * 

49 (''^’o.lll. e,68l f». 5. gives an apjjeal to any person 
or per->ons aggrieved by an older made by jiistici sunder 
the provisions of the not orighuitiiig ha sessions, to the 
next sessions for iho^^p^winty where the order is made, on 
giving noticrtoRUch jhstices of oneof them,and tothco\er- 
seers of the parish on whoi»e behalf the order is made, or 
one of them, tei ^lcair’days before the quarter sersaions, of 
his,-’ her, or tlieir intention to appeal^ and the cause 
and matter (hereoi^ and entering into a rccogni umce^ 
within three days aner such notice before some jus-J 
lice for the county, with sufilcicnt surety conditioned 

* V 

(i) Reg. V RWge, w Bott, (i) llflidw Ir, R \ 

499.PI 6ji. , Jdnkio, Ca»«« Temp, ^iljrdv. .ici. 

fa) Ruirell^casc, X hJlAd, ftOtPiid. post 
seou’b i Bulst 45J. PI. 64S, 

Rea a Smith, a BuUt. 343. 


I % 


to 



- ’ , • . fc V ^ ' 

' ' Of'ffgmnsi 

,\i • ' ' .'‘f ' .’’ . ,.' .'1 

to try ftppeal, and aljide tha jod^ent and order, of 
and sitcb co?ls as ihall b« awai'd<s<i ;4)y the seysiohs, 



7. “No afipeal in‘any cate relating to bas- 
tardy%li^ be broijght, receaved hi, or hcjard at the said 
quarter , scrolls, uiilksnotice shall have been 
given and ifecognizancfe entered into in iBiaiih^ 
said.' ■ , V-' ■'''' 

' '' ' X * ' 

The 18 Elix. directs tiie appeal to be made to the 
next gaieral sessions, after the par^ has' notice of the ^ 
order, and made default in not Jieribrming it (i )* 
meant at the next general sessions fpr that part of the 
county in which tli^ qrder made, and not thp^rst 
ses-sions, which mightj[iapp^ in a distant-part ofp.1(a), 

I if such an order was iiiud.e by two justices, during 
sions' the appeal ought ilotto be to such sessions, 
but to that next ensuing (3 ). Anii|>peal to the next qum"- 
ii?r sessions after notice, was once held to be bad, because 
under 2 lien.. V. c. 4, a genCrad. sessions, to which it is 
directed; to be made by i8 Ehsi jnpght,, have inteHx-ned, 
and in that case, tlie appeal wouldi^ipt liM*e been to the 
next general sessions {4). iSnt'hi a recent case, an order 
' was on the ^"di.Marchj .ahdth^-r^pntedla^er ap¬ 
pealed tp ^flie next general cjTiartet .ees^imis, held ^2:^ 
^A-pril, when the origi^brdefwa^ quashed. ^ Bothor&j* 

’ being returned by certi^drii it wa? piovod, qn the aulho- 

^ (i) Itscews from tiie }vor<f?ofj8 ibe flrrtreJJeralJisSjoiiS after it i? 
iEfisii ir,,3.. uwt the pt>w«f ^feeyetl pjlr. |5," ' 

to commit, or to t| 1 te a v. Coytton, 1 Sid. .149. 

arises from the p.irty’s not i Bo^t, I’L 64a. 

or perfo/mmg the ordt coni .-‘,'(3)case, r Jt'Torf, so. 

srqijemie orwhifh Shaw, -S S-i!*:. 4S?S. 

the appeal lies not to thf?:|li^generM ' i K.e* v. CrcMf'', 

s cSiinps after the order is %|?de, bwt to Ih. Safe. 4 So. ^ 

4 '■ / ' rifV 





Filiation and Mainicna^e» . 

rity of Ecx v, Shaw (i), to quasli the order qf .||es3ions, 
that oourt havji(ig.n0 jurisdiction, because a Jge^Wl ses¬ 
sions ^ight havc''^tei*vened. But Lord Keiiyoh^^^ 
acived, that the case cited hot appear to bo one oftlie 
most authentic in Salkdd’s reports. It is^ general rule, 
that every intendmejnt sliall be made to support an order 
* of Justices; and fts it does not 4ippear that tlv^;gcneral 
quarter sesions held on t^c April, were not ifee Ses¬ 
sions next follqjving the Match, :we,wili not pre- 

mtm iti for feht pui-pose of quashing the order of sessions ; 
it was therefore aifiTined. 


z8f 



A^ an appeal brings the whole matter both of litw and 
fact before the justices at the sessions, the parish officers 
must, unless„th8 party wacv^s it bv the fe mOr oi has notice. 

^ prepared and able to sustain then ord «?r. by sufficient ‘ 
cvidfenccfr2V: and it is equally compcl^t to the party inte- 
rei^d to resist the fact, as ip take^ucU jabj^tions as occur 
to himself or his counsel'upon thedaw. But if the ob¬ 
jections are' ; formal only, the sessions have ^power to 
amend thoiri, under 5 Geo. II. c. 19. (3) 


The majority of the jtistrcea, upon bearing the case, 
will either confinn'qJr>qua^ th^Si order,;iccording to their 
judgment: an^ order is'.substnirtially good, but affirm, 

directs something; additional, which is' illegal, they ihpy 
'quashf^uch d^eetiw part, and afShn' the remaihdor (4). 

.'But'd^elr orde^-be fihah and eidicr alfirni or di^ of Costs, 
afioW that Whicll' appcii&d ‘a^inst- (I they cannot 
ai^ard Costs tqffbe by clerk of the peace; (b) 

(s)'Aote, i8ia;^4), . ' *<:'? -v (4) »9ct. 8. a??.' tha 

^ {%). And Uvey ,|y pow^r^jT the IrfHjfa hoi»;hft»do this, 

jporthrg it. IJulsi'. •J 4 a- 

(3) to ihe-|kjv»;*/'of^twenil-‘ S^kiu^^ Boil, 4?c. PI, 

mentf' under. Jtjifwte,;^ 7> Rex <v. Swtat, 9 E.’tsc 

tiUs, Ap^eht. ^ ' ' '' ' " ■ ' ||||k.R«x;j<,'§VMarj(*s rfoflitigKaroi'13 " , 

'' ■ ■; SECT.' . . 



^ 9 % 


+ ^ 

. ^removing Orders JBasiard^, Sre. 


SECT. vnr. 


reining. Orders of Mastardy into the Ooiirt qf King^s 
- 0; Bemk^ for the Pmposeqfqixashbig them. 


Of removing If tilt'defbi«l;iiit i$ dissatisfied with any order made 
ceu wa^n liiiiij eitlicF by two justices, or by tl»e sessions, he 

when de- may rcifiove it into the court of hinges bench by writ of 

ftiident at % . • ' ^ 

lar«, ccrti&raj'U ' 

W4ie«t-he is not4*k*«ttstody.liw(»di8obcdi(yicc of the or- 
„,der, he may. remove-it, I£ma^, by two jusbees, although 
tliero has been no appeal (i) to the sessions. ^ ' 


If in cvno.iy, 
tnutt sue ha- 

1, boas curjiUE/ 


4 ^ t 

But where a person was in custody lor disobeying an 
order of bastardy made at the sessions, the court seemed 
strongly inclined to think tliat ^no* certiorari ought to 
have been granted to remove the order; but, that the 
proper mode of <)btaining relief, if ilie defendant was 
entitled to it, was by habeas corpus^ on a return to which 
the causes of commitment would be specified, upon 
which the court would be enabled to form an opinion, 
whc?thi^ or not tlioso'causes were sufficient to justify his 
delention. (2) ' ’ ' ^ 


Defendant The dt*fendaT»t must be present in court when the case 
" comes on to be beard, that if,the order is quashed, he 

St *' tfi coxirCj ^ ' * f' \ ^ 

o;i .rK'imtiji. ■' - ' 'iV;'' ' ' '. . • 




Stllllsv 


tS of femovingv 


sicrrter. 



172- ,As 

3'? -b'*^ cer-. 


^'(2) Rex' Boivcti, S' Tf-rm Kep- 
i'Bub-v. S42. 



Of rmovht^ Ordtrs of Baitmdy-i <$'f» 

~y.‘ < ■ .A 

may enter into a 'recognizance to abide suchmay 
be subsequently^ made by the sessions. (j) ■ f, . 


When orders are thus removed, the Cpiut orktng’s v/rf-"/q'jjsh 
bench generally decide iqmn what appears on the tace qt 
the proceedinifs. They will qiiash one therefore,; ist. If 
substantially defective, as for instance, it thci*e ibo no ^ 

adjudication, that the defendant is the putative hither (2), . 

,&c. ,, 2d, . If it appear that the persons lualdttg it had no 
jurisdiction, and they will collect tins not merely from ' lliey exa*- 
'.iho order itself, hut from a consideration of all those 
onlers which have been made upon the subject, aud 
brought before them b}' the wilt of ceriiqrafu Thus, li insiance. 
two justices make an order of filiation upon A. aud it is 
quashed by the ses^ons^ upon appeal, q,hd then, two 
justices make tmother, order upon A. as the reputed 
hujim’ of flu' same child, the. court wdlf quasli this 
last oi\K'r, because ihev will take notice that tlie for- 
nicr was concIu.‘iive, and dischargccl the de%idarit(3). 

3d, Ahhough the magisti’ates need not set forth tlicir 3J, wh^'re 
reasons ff»r tlie adjudication, yet if they do .w, and 
they ap]>car insuflicientt the court will quash the or- insuffiiienr. 
der, (4) .' , 

»j * ' . * * ' "" 

* * , 

■V « V ' * 

, But where nu, order is defective Oii^' in oho point, so 
.that the remaindennay subsist asu ^,d prd^»yjijy itself ‘’“'y 
they will qua^di it as to the defectivoqiart, and coiifinu 


(t; This 15 ’ assigned, as tlic'frcssoo • pet>»ed vrlth* St. Majy’sN -:' 

t}/ the Cfrtiirt ,xf. i tirighani,'Ei&MO Gev, II. i^Kast,« 

Black,-Rep; 19?. ' But cjit»ro/if iliat. ' (a) v. Pitts, jyimg.. 66 z. 

iTevUl htn-e been ilfec-essary iyhtife the And the vaxlous cases upon the ibrni of 
jiarty tiad einered into,a r&poguiaance orders Btu^'remdved, aiue,a<J9- 
twder ft Clean. c.^f/rWbecessity'of (3). Tenant, -a Str, 716. 

biu.being-p^csdlflt, is Iwwcveif'jadroiued 

as, a genera] I Die. See Rex Ma-” -' ’ 2 Sw* 811, 

tbc»‘s, 2 Silk; 47J.V Kelt, w-i,*«ce,. fjj.' 

4 Tmn Pep. i-t;. .^vhete'it wasdis- ' 

' . '' ■ , '' 'it 





Xo CCfifj 


of iHliaiiont htmfar ccmlUstoe. 

- . '• 

it nt th« rest. Tlkiii^ where due, in oth<s^^i*6spccts 



every 


thmg feut the security, antt^nasheri asto that (i^. So, 
where an order of sessions iiwarded costs to be paid by 
the defendant, <o be taxed by th^'clerk of[ the peace, the 
court. rM^firined the ordef,, eitcept as to; the costs, md 
^jnashed so much of it (2) 1 


Ot*'."r !’f ,;'s- 
si -nr.,lTi.y far 

conc’ii'iii e. 


SECT. IX. 

Orcki‘ of Filiaiim, 4’C. far conolusive, 

' If a person be adjudged the reputed father of a» 
illegitimate , cluld by the justices iit sessions, it is' a 
sentence by the ,atith<^ty“ of ^the law, which cannot 
be impeached in the spiritual ^urt, or elsewhere; and 
all are cbncludod to say the contrary, until it is re¬ 
versed. (3) \ 


l.,|'ona," c’l, An ord^, <»f sessions mad^ upon appeal, is not only 
imal whe^e it the o^b3nd.pr^r(4), but.also 

q«a^>hmg<jr where it;rcvcrsts it, ' 

affiriTiing ou , " ^ . 

isiiaaL, An^^ prder of filiation was made, by two jhstices, and 
afterwards discharged by the se^ons uppnappeai, after ^ 

^ * ' ? ' -1. 

^ -1^' t r ^ \ ^ ^ 

(i) P«!r Holt, C. T. Comfi. ,^$4. tag:, rTVee^. ICtik aoo. cited 

Jlcxv- Pox. R«x V, Mefltsnger, x,. IL*d. ^94* Yet i&eta dlcftjtn 

Hoft, 468. Pt jSlj. J.,*' If a persda' tie 

/>Tew Rep. 44/* a$ thefttherof a ha.*itard 

post. (»), , no-KaXjtard^aMeC'■ 

ra) Rex v. Skhm,L .t.;^t:, 47 p.\'’^.;ytt:ire>’^ cssei^ 

PI.?87, !ine 0 , « 8 x.(f). ^^p.;'Ssvect;'\?fetift’^: '^2^/ ^Neirhef'caa R 
' 9rii!,n, 45 s^^'V‘ ' 

{3) 'W'eU»'''-v. ke*^-lfc-'*'Afvrndell,''x'Sett. Cei 

c«f.an 4 6i6. Tlioi»toii,V. Picker* aiiV 

the 



hv'Jt) far: isonfdmhm* ifjr 

ihe merits wore fiilly heard ^ .mid^er two jnstico^Jr )> not 
a Wbsequent^i^ioi^^ tsan iaako a new order for tliis-i?^* 
ter aga^sj 'iheT satne per^n.(»). For bdhg Iegal%:,,l^ 
quittedj he cannot be dniwci in, qu€*sUon 'again 
same fault. And it wonli bp .abbijrd, that when two 
justices have power by law to make original, orders^ and 
v/ben the session's liava pow'cr upon uppeti those 
ordei’s, ua wdl as by original application, that two 
justices should, have a power to alter their orders, when 
those very Ordersalteration might be reversed by the 
sessions. (3) ■ . . < - 


But it must be made upon hearing the merits. If they To Tic im^h 
discharge an order for fbnn, anew one may be made (4). on tiint.' 
And whore an order of sessions quashing one made “w- 
by. two justices, recited, that it “was made bn full hear¬ 
ing, the court of king’s bench held, that the' merit!^'' 
must have cUme before'the W'ssions^ and tliat tlic tlis- 
charge was conclusive. (5) 

An <; rder of filiation made by justic^jout^f sessions, 
is conclusive when -unappealed from; Inn '&*y have no 
power to make one to diseharge the person charged as the e. 
reputed father, and to adjudge him iiot lb be so; for they (’arnc.tmak» 
have no juriadictibn to acquit or. convict the parties; but 
to fake order for tJie irelief of the j^rari^, or pumshnicni aacs.dc-i! 
of the partyi these being the only , tvfb sorts of^b^lers 
whibh the ^tute emjjbwers them to mike. It would be 
inconvenient also to hold, that two justices in^*y make jv 
final otder; fpt t^e statute 18 EjS^r c.|. , gives the parish ’’ .kMus 
pb appeak; aftd the for ^ pa^ accused arisi^s 




■ (x) Rex 't'en'ant.'a I^d, 

J4aj., ‘ St«er*« 'Cro’ Car, 471. 
iioie, 178. (r). Anon. I'Vent. 59, 
(*) n*$ c.isei I BuUt> 


(3) T^r jtnrdvwcke, Rc.'. '."j. 

Jlehkm, *^*'*rl* 3* * - 

(4) j. wrs'fh.nj, 1 Bom* 
500, 1 %^^,.:- - 

only 





i/te Mmsdic’fio tm 


oply his being boiawJ 6\^ot to thfe sessioJt^l but if 
^e;^wo "justices iriake cird^-<5f ‘'^cbargty-'' 


is no hiethoft for tlfo p^ish to 
woUid>;be conokided for relief* (f)^'.. * ’ 


But the adjudication by tlie sessions on ^y^enl is final 
only afsit respects the party vt:ho was adjnc^i^d the pute^^ 
live, father bj^i^e origin^ ordpt; for if that oid®*’ beiro- 
peal^l, the tnatter is as r^s ’integra,^6 for as!:.it aU 

other persons. { 2 ) 


SECT. X. 


' the Meaiedics td^ indfimnify ih^ 'J^jaris^. 

Aioth.)t?s ')f ThE' chief object of-All the sfotntes passed on tlfe rt*: 
iil'I "'['T jeet ofl^tardy, from 18 Miz; c. 3. down to 4 ^ 066 . HI - 
" * t\<58. is to secure an indemnity to the parish, in whic h 

^ the child i^JjSpb against immediate charges andTuturi- 
exocBce, ^til it becomes settled in some other place; (3 .), 


-h. 




Ute remedies by which the fohitd^^ inaintenahcc itiay- 
be fonx'd frdiij'its parents, in consecpieiice of iin order oi 
foktipn, Mpet tst, Security fo , ipid^nily•the place to 


(i) See Hex Jenkinj 'Cas^v ®®®was geJ to te the peta- 
Temp. Hai'dw, 30 C ' 31^ IStr. tOjo.'S. • uVe.'fafhur,- '-Two 
C. Bui.h Wis’Wp^it that'a ge-o^l^, the'child 

iicr{il''se4S’ojj/‘dotff thW pow^.jupw.^un. '!fhU'i<a:<leP jv^s ;iP^oiv«i. 

. ,• .r_‘ . .-a.' «' *... 1.^. .1.. -I it.**. -t.. .t:.* 




4 


Bmedies lo indimnijif the 

wliidi tliff cJiild Is likt'ly to b^coiue cliurgoabli;, 2<i, A 
rccogniztthoc. .jfl, CoMwmttiunt. 4tb, Proceed!iiig$ ia 
the ct)m*t oi'cjpjarter se&sioiw. 5th, In the court of 
l)ei>ch, when the order i^s romo\cil tliithor h} (rtiiofotu 
Oth, By sale of part of the father or ruuhorS propcaty 
for tile child b bupport, 7thi By indictiiicnt. 



I. (y S^ari/j^ to the Place to ix^hich the C %ild is chargeable, 

Tlic 18 Eliz. c. 3. enables the putative fathi'r and the ]^>rm (if 
iuoth<»r to put in surely to perform the order, o}- tise ptn-- 
tonally to appear at the sebsioit',, tkc. II10 act ujijHUrs 
to reler only to one moile of piUtJng iii&urety; and as 
that niu<t b(‘taken before <i lUdgistiale, in hh judieial 
eapacily, where the party biiuK himbclfto aj)])ear at the 
vsbionb, it sct‘ms jwobabie that the only bccurftv in- ^ 
UHided by this statute was a rocognizaiice, that is, a 
i(H‘ord wJi'^reby tlu? recognisor acknowledges a dibt to 
the crown, and which should be letinnetl to ihcsos^ioie'. 
by tliL‘ jubtiec who takes it. ’I'he constant practice, h«jiw- 
ever, is for tlip jiaribh to take a bond of iiiSomhhy, wheie 
411 order is made under t8 Eli/, and the father is wifung 
to give one.(i) 


'Jhe dGeo*iL and 49(1^0. III. c.08j ev- r ,, 

f'resbiy allow the puhitSve father either to give ficur'tv ^ ^ 
to radeniiiify the parish, car else to enter into a iocui;iii- 
/juice; which, acc'ording to the last act, is to appear et 
tile ensuing aeSsions to abide* and perfo^ such order a? 
shall bo then wi^e in pursuance of tS c, 3. 


p) It js ]iid tW* u hy J inci, ^ it 
rl (• ju$t(c< i nw} ttiluy j bMiii 

I*' .,uw ujcc, & c4«o, a 

uar, 4 Con t 4 't. f‘l 6 J., 


thw .vtlii’i of Hai’i'n'i* 
(.*'1 l, jSi I i 
* 


ri f;. 


“.A' 




ii 



418 ’ 

in 

oiFiCris’ dis- 


Boiid or 
uotc. 


lifFett of this 
wojid- 


Of. the E(nie^€S io pidmnyy ike Pamk *" 

As it is in the i^utaed fatlior’s option either give tlie 
iasentitj’, or enter into a recognizance pre* 

e<A(K! by the act, tiie parish officers fcc. 

the s^ouiit of the security to be given at th^ 

may tlhnk proper. (.1) 

'Hiiis securitj^ is usually giVen by bond j but a pro- 
missbry note .to the paihsh officers is equally legal (a), 
or a sum o€ money may be' deposited with the o’k'crseer 
by way of composition with the parish{3h When -a 
bond is given, it is generally entered into by the^ reputed 
father and one surety* wi# the existing cliurchwardoiis 
and overseers in trust fcir the parish, cotulitjonod to in- 
tleninily, and save them harmless, from aH costs and 
charges vvhatsocvcr, for or by reason of the birth, edu* 
cation, or maintenance of the child; and all actions, 
suite, charges, troubles, and demanda of aJubconcenung 
the same (4). All the inhabitants of tltc parish are to 
be considered parties to this instrument, and th^fe ovei*- 
seers are but trustees for tlicm. (5) 

* V * 

Such a bond operates as an mdemiilty to the parish so 
lon^ as the obligors continue solvent,. The party tlierel'y 
admits his obligation to provide for the child; and the 
only question to ai iae isj wlicther' the parish is legally 
daqmified.8d as to entitle its officers to put the bond in 
«uit^(d)/■ ^ s . 


( 1 ) Per liord.^ !^enyon» C. 3, 
DickensAQ v. Ni. f ri. 

0 &« " "* *" 
(a) ‘P*r Cel# <». GtRWr, 

6Ea#t, no. 

the crttfrjf^es islbbk to an 
indioiainit iifbe tmiaalently remits to 
H^ve the In his ao 

** 1.,^ ' 5 '* ' 


counts- for i>)« money so received. 
Jtex Msttin, a C«nQpb. adS.' ” 

■ (4)'''A«m. 'C^'the bond 
X Bum's Justice, title, Bcfstard. " 
{s') Per 'I^ee, G,iJ. Nt^Iaad' y. 
Ostiwfli 1 Bolt, 4&p, Pi 574,.' 

- 7 .-' * ;"v “ ' 

' *1 



^ ih.e 'Rmedki to indemnify the Pdrish^ 

• ^ 

But it to operate only as an indemnity; therefore, in 
an actio»^'upon:the bond, the obligors cannot be helil-to 
bail beyond ^e^ount of the damage actually sustained 

by the1^a^h.(i). ’’ . 


sum certaui. 


Also where a promissory note, in tlie usual ionw, is Not« for a 
given to the parish officers, payable for a sum certain, 
unconditionally, at a given time; still they c^i recover 
no mmre upon it than the actual costs, charges, and cx- 
penceirto which tliepari^ has been put in respect of the 
child upon whose at^wot jt was given. Where an 
action therdfore was brought upon such a note for the 
entire valuer and the defendants pleaded a tender to the 
amount of a less shm bdng that tp which the parish had 
been damnified, the dtdendauts were held entitled to 

I ' 

a verdict {^)^ . For the statute expressly requires that the 
security shah bp^^talcai, in order to indemnify the parish, 
and has thereby mteiudid its being taken for any other 
consideration (3). Its object was merely to indemnify’ 
the parish, and not to create a speculation of loss oj- 
profit to them upon the life or death of the child, and 
the pmish officers should have no t^ptation to be 
careless in the cx^udon Kd* their trust; ; But it must be 
admitted, that tlmy, wiU,nt^ tb^interest to 
take,care of ihe chi^ wlTose maintfeance they liaVe 
received security to* a sum ceriaiti^ as% it wre taken 
only for thefr tJpoh the il^hoie, therefore, 

wei^mg the ihephiri^encfis on^Jeitherit is better 
to abide by the stric^t letter of the statuk. (4} 


.*r * 




'■ (l) Kirk IViiSon i Campb. 39O. 

See post., it 7b.. . , Ibid'39^.11. 

{%) Coh and - (3) l^etiborougt^ C. J, 

others, f IQ,; V 

«. G)f»«Hi, 5 EipJii. '<4)Tw^^chce;4.5 ^ ^ ■ 


, ?OI., lu 


ihqf 



(?/ Onii^rs hi Uastardi/, 
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IL Of I!ir jRarj^Hfzaiu'c unihr 49 Goo. III. c. 49. tind 

s? 


Rivr^nj- 
nn^e Liiitii. • 

<? fUo, II. 
c. ol. 


A reooivTiizarioe is 0111-01*0(1 into oitlicr before a singh? 
majrijiferato, or before* tivo. 'I'he first may be taken under 
49 (-rot*, ni. ,0. 18. tlie latter in ]rar?snanco of f8 Eliz- 
c. 3. riic nTognizancemiller 49 Geo. IIX. is substitiiled 


for tiiat prorioiisly re(]uireti bv 6 Geo. II. c; 31. whicli 
is tbereby taken uway. and tlic justice or justices aiitlio-^ 
rized and required to commit tin,* pcisoii charged with 
being the ialher, mile s he shaihgive security to indemnify 
trie parish or plime, or shall enter into a recognizance 
upon condition to a])pCiir at tlic next quarter sessions;, 
to abide and perform such ord(?r or orders as shall then 
be made in piirsiiahce of tl»c i B ICliz. unless certain 
matters set forth in the act are certified to the sessions, 
when in soni6 cases they are empowered to respite, and 
in others to dischargi* the recognizance w ithout i-equiring 
iiie }>orsonal utlt ndance of the putative lather or hi« 
sureties. 


III. Of t%oIttrogu/zamcunder 18 £diz. r. 3, andiis Rvtenh 


By 1^ Eliz. 

C. 3 . no SB- 

(uritv tin 
ordr r dis- 
^.beyed, 

6 Geo. IT. ' 
u'31. doe? 
iitit extend 
f.o it. 


Where the drst proceeding is under this statute, no 
security can b(‘ rwpiircd of the defendtuil until lie di.s- 
obeys an order of filiation made upon him* Tliere 
no power to require it in that case under 6 Gtip. II. 
c. 31. wliich waspa.sscd ijuitc for another purpose: and 
the Court were <^>f crpinion that tliough the law 
seemed defcctjvi? in that point, and it had been as well ii* 
the 6 Geo. II. c. ^t. had c?;teuded to it, yet they 
must determine, as tlm law stood on 18 Eliz. c. 31.” 
wlikh <lid not enable tlie justices to require, by their 

ofder, 



Oj Lh>‘ JUmedies to indt'hivt/i/ the Parhh, 
t.nlor, security from tiic pututi\f lather for pcrfoniihig 

it. (I) 

Tiw 49 (llc‘o. III. aj)pcar» to Iwvo luiule no altmition 
of lilt* law in this particular, hut is ronhued to l)io ap- 
luoprialion of a diliercnt *-luiieiit, in the event of 
iiegkHJt or refusjil to perform that pait oi the oulor which 
pro\idch ihr the chilli’s, niauitc‘iian«*e. 

Where the party does not perform the order of filia¬ 
tion after notice, or give sudiclent surety to indenmily 
the parish by bond, in the manner jdreatly mentioned (a), 
he may enter into a i‘eeogTih«wtce before two jujJticeS:, lo 
appear pertiOimlly at ses^1iou^.s and »Ko lo abide sudi 
ortier as sjjjll be made there, or eh^c to pertbnu the ori¬ 
ginal order, if the sessions make none’l j). Previous to 
49 Geo. IIJ. c. dii. iftlie ddeudant could neither give 
s, citritj to satisfy the pariblt, nor enter into this reeog- 
ni/auce, he must be, eoinniilted, lo the common giiol, 
under 18 l’.liis.c. 3. (4), vjr Lothe house of correction, umicr 
6 Oco. 1. c. ri;. s. 2. (5); and tlie commifinout must run 
in the di'juuetive, that is except lie shall put in sut- 
ficieiU sinety to perform the !«iid order, <‘r lo appear, 

IvC. >, 

49 Goo. Jll. sect. 4. provides that the chargt's and 
expences incident to the birth of the cldltl, togetlier w ith 


(i) Rox V. Smith,. I>uUt. 343. 
Rex I I Bott, 47a. PL 59 . 
6 'rpim Rup, i5<5. .tnd the 
there cited. Re* < 1 , Pitce, ib, 117. 
Alsopo,t. «9y. 

(t) Ante, 288. 

(3) 'IVis lecugni/aiice does hot 
reem alieied or affected by the provt 
"ions of 49 Geo. !fI, 

P 


(4) Reg. Wefl, 2 Ld. Ra)ni. 

(3) Rex y, tllen Tdyloj, 3 J 3 «ir. 
1679. 1 Bun)^473. PL 391. 

(tS) S't.hh*! cast, 7, Bulst 3'2 
t Bolt, 463. PI, 577. and set Rex •>. 

] Cott, *68 Pi y8j. 
The fijrm or the cummirmcnt u.*-. so 
in Rc \ o J Ikn 'I 3 Ron. 1679. 
r Bon. 4'•3. PI 591. 

2 the 





Of O^'ders in Bastardy, 


the costa of apprehending and securing the lather, and 
those of the order of filiation, which last two arc i^ot to 
cxcfeetl loU, are to be in the discretion of the justices, or‘ 
sessions making the ortfer oi^filiation, w'ho' are authorised, 

' if they shall see fit, to allow and order paj'inent of the 
whole or any part diercof^nd for securing the paj'inent 
after, wch allowance and order, the pQis^fs, and pro- 
' risiona of the,i 8 Eliz. may be observed and pi'actised. 

But payment of the sums directed to be paid for the 
child's maintenance, if the order was made* at sessions, 
or confirmed there, or .if no appeal has been made a^^ainst 
it, is to be enforced by apprehending the jmitieB (i) under 
the warrant of a justice; and if they do not pay such sum as 
shall appear to them to be due and unpaid, or shew some 
reasonable or suflScient cau^ for not doing so, they are to 
be committed to the house of correction or common gaol 
of the county, and kept to liard labour for three months^ 
unless they shall pay the >aine before the time expires. 


'^The act seems, with reason, to have exempted the fa¬ 
ther hr mother from, payment of any sum becoming dut* 
during the period of thdr irnprispiuham, as it <>nly pro¬ 
vides for thetf^subfe^pient^ommitmeiitlroin time to time, 
wh«m- they negfoct to pay booming due under t he 
order, afHi*'the expiration or discharge from their former 
iiaiprisonment, (2) '. 

(r) Father .. ,, of ahoije, anfl 

(2) Sat thi® s*:ction tn'ore j'vatticu, a^deij adeHiani WHmwado'hy AucIi 

“Jarly-recket}, and atj^rge ovdwef#.'' On^' /vvliich t6.iy 

jjii ths Apperuit^.''TJie.Oir^tr is to . arise upt-o :bis,a<n %ibow J'.ir this rc- 
be made upon ap]>llcat!on. of one of ir.edy j3 Jto ^ ccatsldercd iis tumuli 
the overseers of tlie perUb, aga*nst thS ■pltl’ents, and whether 

or {^ace, IbMa to mninrain ilte child, - ^ibe'ltfoceecluigeundtr the recogniannee 
orsvheresucb diili) sbajU cbeti iv>, »ttd either under 18 £!«. c.^. or 

the magietrate i«u^» have proerf to efrl ' Gaol III. c.68v'e;tl»er agnttwt the 
able htni -to i^ue bis warrant, s. Of ||ditjcipal lurety'^te it ail effetu-d 
the order f<» payment, Of iO.fed*by this eliiuse, and if they arc, to wl't 
ing unpaid. 3. Of a demitnd ot re^l ’ parties, and to Wbareatdht. 
tapay. Or, 4,^ Tine the party has 


IV. Qf' 



Of the Remedict to indmnfi/ tJie Parishs 


m 


IV. if the Defendant's Appeal anti at Stistons. 

Iftho putative fathei enters into .i. lecogm/unct' under Ot appeal- 
die statute of Eli/, lie niu&t ajipe^ir at the P(‘xt general -suaj^ce ^ 
‘]iiajler sessions, or general ses‘ii<>n'' of the peace; and 
where the scsbions are continued by iidjourimicnl, he has, 
at least according to die practice of some session^, until 
the last day to make hU appearance. 

Vi^hen the Jiarty is committed to actual custody lor ilis- Can* <jf 
obcfhe'iiee of an ordt r made under i8 Eli/, c. 3. the cjum 
of coiiiuutmcut is of a criminal nature. For not oiiK ^ 

getting or bearing liie child, but leaving it to b<‘ ^ wrTiien, 
burthen on Uie parish, is an ollence(i). A woman, 
therefore, who is unmarried at the time her bastard is 
born, may huvt* an order of libation and niaintename 
made upon her, notwithstanding a siibsi^quent marriage, 
and hei* husband need not be summoJut'd to shew cause 
against the order; but if slic disobev it, she iiia\ be sent 
either to the common gaol, undei iSKli/. 0,3. 01 to the 
hoii^(‘ of correction, luuier d Cleo. 1. c. 19. s. z. for she 
is committed for an ofience, and for want of sureties, (n) 

» 

So, likewise, upon the same principle, it has been held, So of * 
iliat a soldier, in actual pnj', may be committed for dis- *^*‘^“*^ 
obeying an order of bastardy, tor he is not prolectwl by 
the clause in the mutiny act exempting him from .iriest, 
where his original debt is under 2oh in as much as it ex 
c<*pts criminal matters. (3) 


fl) Pet WHmoi, I. Rex <k. Ellen 
Taylor, ante, *91. (6) ' Bet that 
this may depend upon tlieicluld being 
chargeable.’^ See port. 


(■x) Hex XT- EUen Taylor, ante. (*)• 
(3) Re* «*. Aichet, X Term Rep. 
470. See Kex <«/. Bownn, j Term. 
Rep, tjdf. ante, a8J. (*). 
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49 <.’^0. ni. 

t.6! 


Recogni- 
zancs-J, 
’.vhei> re¬ 
spited, &c. 


' ^S' 

Session# 
caniuTt ' 
commit for 


Of' Ordo's in liaJitard^, 

The recognizance taken under 49 Cieo. III. c, 68, s. -a. 
for the parties’ a})pt*arfuice at the next quarter sossioiis, 
to abide and peribnn such (»rdcr orordcawas shailtlieu 
be made, in pursuance «f thfe ;act of the j 8 Elt£” It 
seems, therefore, that if an of^er ofhliatioii is made out 
<;f sessiojis, the teniis of the recogniztuice do not e^end 
'.toit, (r) “ 

' .>T 

This act enables the sessioiLs to respite or dischju’ge 
•the recc^nizanco in certain cvcitts, without requiring tiie 
personal attendance the father or his sureties, ujK)a 
tlie production (d" u certificate in writing, of one magis¬ 
trate, in some ca*4e»; and of two in others (2). But lest 
the i)arty should appear iii person at that sessions, in juir- 
suance of his recognizance, it seems expedient for the 
parish ofBcers to attend, and apply for tyn order, or else 
to move to liave the reoognizdace j'cspited, upon proof cd’ 
sulficieiit grounds for doing so, as was die practice befoK' 
the (.tiitute passed. At least this seems the safest cours(i 
to adopt, for if die wemis of the act are to be literally 
consti'ucd, the recognizance is satisfied by the putative 
father’s appearance, to abide and perform the order to 
be then made, axul therefore it may lie discharged, un¬ 
less such .an order is made, or it is respited on tlie ap¬ 
plication of the parish on whose behalf it was originally 
tah^n. . 

* - I , ■» 

t , 

Where there is an appesii against the justice’s order, 
t|ic sessions,^ave no pold er under k 8 Eliz. 0,3. to com- 


(t) The words ui6'Geo. II. c. 51. 
^s. X. state thf conditioit of the fecpl* 
ni^sabce “ to'opiwar at the'iiext ge¬ 
nera] <|U2ncT s'.stiuns, kc,. and to abide 
aod uerfcjtn .such drd.C'r or orders 4(8 
iltoU be tfttide if? pursuisicc of «Ct 
pasted in iS Fdiv:.’’ 1 he coi'iditiojt 
uiideriUiib «• t thcrefoie ;etmed ro^-. 


tend ,the security to the performance 
of an order msde out before two jus- 
ticts'ijf session?, as welt, as to one made 
tbere;'blut the use of the word “ then,” 
iu;490eo.t]h stems to confine the 
sediiriq-. 

fa )'*•00 snte, 4J0. ■ 

mil 
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Ofihc Memedks to indniinifl) the Parish. 

mit for dtsobotliencc to tliwr onler made upon that ap¬ 
peal (i). The remedy is upon tlu* recognizance which 
the statute <lirects to be taken by the two justices who 
make the order>, whieJi, if |he party will not enter into, 

.the juslices may commit him (2). If the justipes neglect 
to take a recogojaiancpi, tlu»l does mjt give the- sessions a 
])ow'er to c<)^|hit, which the ^statute oocs not ^ive thom(3). 
But 49(^00. Hi. takes away the right of {H)peu), imlcss 
security is given to try it, and piy such costs as shall he 
awarded by the sessions. 

And whore the sessions proce ed imdcr 3 Cnr. I. c. 4, 
to make an original order, they may Commit for the non¬ 
performance. {4) 


dlEotje- 
dience of 
their order 
cm nppe.il 
from one 
justii';-, un¬ 
der t 8 
c. 3. 

RtiTjfifly on 

rceoj.iii,- 

ranre. 


IVIjy coii>- 
mit when 
Older under 

3 C.r. c. ii- 


V. Of et}Jbreing 'Obcdivitcc hxj Ilk CSmrt of King's Bench. 

If an order is removed into the Kmg’i? Bench, and i 
confirmed there, an attachment liesfor non-pcrft»nnancc, ^ 
and therefore that court will not tjike security of the party ^ 
for tlic performance. But if tiie original order hud U-enut f 
the sessions, not removetl into the Kin^tlL Bench, the court ® 
w'ould take security of the party to appear there. (5) 5 

^ 4 

i 3 

The court will, when it quashes such orders as bad, 

bind the defendant to appear at thet, next sessions and , 
abide their order (6)# But wliere the court thinks such 
an order good in substance, altliough partiuJOy defective, 
and void^ro tanto^ they wdll not tjuii^h'it in totOi for the 

fi) Per C. |J. ncg. ‘o, West, 15) Reg. w. ChafTpy, s Ld. Rnym, 

ante, it^r. (j[). \ ' • S58. 3 Salk, 6&. 

(») Ib. and Reg. v. WeStoU, Salk. (6) Re* «• Gibsqn, Black. Rej». 

112 .' 198, See Res Albepson. /. Salkj,' 

(3) Bod. Jud. ibid. ' 4^3* * Rayin, 395 Rca -s*. 

(4) Reg.-u.'West, and see Reg.'V. St. Mary’s NoKinghr-m, J 3 ^"'‘*^> 5 "’ 
Weston,.supra, (1), which seems the ante, 183.' 


R. B. rates 
no security 
wiifio order 
confirmed, 
blit attaches 
for disobe¬ 
dience ; 
titiierwise 
iforiginal 
order nn- 
removed. 
Wili no i 
qOH.li nhera 
partir.^J " 
bad. 


purpose 
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purpose of enabling the parlsli to take another security 
irom the detentlant to abide a better order..(I) < 

guere. Although the coint of Kiss's Bench does not take 

whether the security foi* the prcJ'ormance of an order confirmed there, 
Hncrdocs .v^t» d a recognizance has been taken in the court below, 
Tiijt continue seems to,, continue in force, so as to entidf the parish 
" to their remedy thereupon, for any subse<|dent disobe¬ 

dience of the order. 


\’I. Of proceeding upon the Security given the Parish^ 

07' the Reeog7iim7icei and what shall amount to a B7'each 
thereof. 


(-f the pa- 


rid!. 


C 'ntiniics 

iiv>:wtth- • 
standing an 
Older<m the 
parcr.u- 


If the order of filiation and maintenance is vialid, either 
tJjrough the party’s acquiescence, or the court’s judgment, 
the parish, if they have obtained a bond, or recogni¬ 
zance, may proceed upon it, so soon as they sustain any 
loss or. damage by maintaining the child (2). For the re¬ 
medy against the parents is only in aid of the parish, and 
docs not supercede its obligation to maintain the infant 
as one of the settled poor, so long as it is incapable of 
jH’oviding for itself. ■, 


I'roceedius - The proceeding u[x>n a bond of indemnity is by action 
upon bond, of ^^bt, brought against the putative father or his surety, 
or both, according to the form of the obligation and the 
plaintiff’s discretion. 

i V * ' ■ 'i« 

• '''■Vj-'/.V 1 . « ^ •* 

Upon notl J, When the parish officers have taken a promiss^y note, 
' , it is bj action of assumpsit. . , . 


CO Re« ni. Fox, as reported by (k)’Set ante, 
l.ord Kenyon, C. /, 6 Term Rep. 

X48. 
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The proceecUng upon a recognizance is bj^iovingthc 
tourt of quarter sessions vhere il is filt.*!! of record, to 
esmat It into the court of exchequer. If the motion be 
granted, the recognizance is returned of course, by the 
derk of the peace, into tliat court, to be recovered 
there for the crowri*s benefit. 

Whatever amounts to a breadi (»f flie condition of die 
bond, is likewise a disobedience of an order made under 
18 Tiliz. for the child’s maintenance, so that the same 
facts which give the parish a remedy upon a bond, en¬ 
title it tt> proceed for a forfeiture of the recognizance 
trhere the default arises from a neglect to provide for the 
child, (i) 

It appears, f«»m what has been said, that ttvo circum- 
^.tances must concur to entitle the parish to proceed in 
«*ilher case: ist, lliat the parish has been put to costs 
aiul ch trges for tiie child’s support, ad, Tliat the ex¬ 
pence was not incurred voluntarily, but was a neces¬ 
sary payment in discharge of their legal obligation to 
muinUm it. 

Tlie first j>oint is a mere question of fact, w'hich ad¬ 
mits of easy pro, f. Tlie chief c|uestion therefore is, what 
amounts to such a voluntary payment as exonerates the 
father and his surety from their obligfdion to reimburse 
the parish? 

The defendant was apprehended under 6 Geo. II, and 
gave a bond to mdemnify ithe parish of W. against the 

(0 There » another ground for dtUon, whereby it becomei aho i )r> 
proceeding upon a recognizance, viz. feited, and is tstreated as a inntier of 
il the defendant does not appear at courts Mtbout nu lion of counsel, 
the scaions, conformable to the con* 


2P7 

Upon It. 
cognizance. 


Neglect to 
maintain, H 
3 breach of 
a bond, and 
rei ogiii- 
zaHce. 


Tc procettd 
on < ithcr. 

It i-iU5t be 
proved, ist, 
I’hat parish 
put to ex- 
p lice of 
niamte> 
n mce. 
id, That It 
wa, not VI*, 
luutaiy. 


Instant of 
voluntary 

payment, 

✓ 
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expellees of a child likely to be bom a bastard. The 
mother removed voluntarily to the parish nfjjr. and tvas 
ilelivered thqre, but returned to W. the place of her set¬ 
tlement, carrying her child her, wliere she received 
IS. 6d. weekly from the overseers of \V. for the mainte¬ 
nance of herself {iiiii cliild. An action being brought b}' 
the overseei$s of W. against the father*® snr^', to recover 
this money, the court gave juilgment for the defendant* 
Per Lord Mansfield, C. J. — The payment by the paVisi» 
officers of W. was doubly voluntary; first, because there 
had been no order upon them to jxiy (i); and, secomlly? 

. because thev were not liable to maintain the child, but 

• , ^ 

the parish where it was bom, and thej' should have ap¬ 
plied to the officers J,of that parish (2). But where jus¬ 
tices make im order requiring the parish in which the 
child is bon’i, to support it in some otlmr. place, and the 
parish docs so, the obligors are Iwund to reimburse the 
sums which have been expended in pui’snance of the 
order.. “ For if a justice makes an irregular order, and 
instead of removing the pauper, directs the parish to 
pav a weekly sum, the parish is. not bound to contest 


Uier ha* putativc lather has a naturai right to the care and 

light t» car« education fd’ f us child (4). The inlention. of the 18 Eli/. 


(15 Quwre of this, see Hays v, 
Bryant, x H. Black. P®*?- 

(2) Simson Juhnfon, Dong. 7. 

(3) Sec Allen v. Sir John Pcshali, 
9 Black. Kcp. XI77. wherft a htnid 
tv!)s gtveti for the maintcnnice of 
certain paupers, but not upder- the 
statutes which relate to bastardy. 

(43 Per iVright, J. Rex Com- 
f.iTth, I Bott, 459. PI. ^73. But 
this seems confined, by I.ord Mans, 
field, to cases where an order of 


bastardy bar been made upon him ; 
tile chief justice staling,^Ji.it “ neither 
the putative fatlier nor mother hate 
the legal right of guardianship.” 
Rex •v. Fckon and Wenman, i Bou, 
494. PI. 639. Jdut quaere, whciher 
the right may not dii^r as betwern 
the'father and a third pr-rson, and* 
between him and the mother ; atid 
how far the child, being withi.'t or 
beyond the age of nurture, nuikes'a 
difference in the iattet case ? Sec po*-:. 


’V i ‘ 
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was to provicb for tlte i>a&tard, a»d at the same time to cf the child, 
indemnify the pariah; and the law could never think of 
lakiiig,the ^re and education oi clliidrcn Irom their the parish, 
parents; nor could this erd^;^e mind of a judge (1). A 
jmtative faUier ha^ a riglit, therefore, to take his natural 
child from tJie^custody of the parish, and maiiilain it hun- 
-sclf (2), aiid^^e parish cannot insist on Ixis payhig towards 
the mrtiuteiiantje while iii his custody* (3) . 


^If, - therefore^' the fatlier ofier to take and maintain the 

child, and the pa^irii chuse to suppoit it, they cannot 

jiroceed agdn^ him upon !iis bond, where lie lias given 

one; but ho may plead it in bar to any brciveh of the 

condition averred subsequeni* to the offer, (4) 

, * 

* . * 

It has lieen said, indeed, that as to the father's taking 

hiin (the child), he ought to have dooeit at firsf; and by 
.suffering the order‘ to be, made, it ,shall -be deemed a, 
refusal In law; beside^ he shall not then lie suffered; 
he may sell him, or make away with him, as too often 
happens. (5 } 


If the fither 
.cfFers to 
matncain his 
child, and 
the parish 
cuntinuc to 
support it, 
he is not ii, 
aide on his 
bond. 

(^oare.if on 
hi* recogni¬ 
zance. 


* 

It maybe necessary to determine, in some cases, whetlier !n whnt 
die putative frither or the inotlver is entitied to the custody 
of their natural cliUd, For if the fathi^ be entitled and tiiercnt»Ue 4 


(x) Pef Lee, C- Jl. Newland v, 
Osmin, t Bptt, 460. IM. 474. 

• (zj lb. and Rex v. Felton, 1 Botf, 
495- Ft 6 ^ 39 . 

( 3 ) FwIxw-dM^nsficldj C. f, ReJt 

«<I'elton,4f»e, (a), and|>ost. 3^00. (j), 

(4) . NftwlaM V, Osmiin, 

(t), «|Mi ac«^.Rich3l»l|l<,tl'r^,fi'i^g|BS, 
a S.»und. 83. 

(j) Reg,yw.Sa«tl),Ca*© Sett H64., 

But these remarks were made wicli 
reference to the forta of tb« order, 


end not to » p^ceeding ujkjn a aeni* 
rity given to iqdeinaify the parUh, to 
which it' sce^ns inapplicable. And 
where there is an order of main- 
tetHtnce dirret^g the defendant to pay 
so Bauch a-wetde, an order of sessions 
' directing that payment shall cease 
bpon his tahiqg his child, it is bad; for 
the sessions have no authority to snpt-r> 
sedc tlic original order. Hex v. J^on- 
dell, I Sess. Cas. ^^p4. 


•ffer 
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offer to take and support it, he cannot l>c considered ar 
forfeiting his bond or disobeying an order of r^intcnancc, 
by a subsequent refuel to contribute to maintaiit it;, while 
in the mother’s custody^^ any more than if it remained 
with the parish officers. But If the inolhef be entitled to 
the care and superintendance Of her infant, it seems as 
if he must contribute to suppoH it so lot^ as the law 
permits it to remain with her for nourishnieinit and pro¬ 
tection, (i) , :: 

4 - 

On amotion for an information against the defendants, 
for taking away a bastard child from its mother, and de¬ 
livering it to tlie father, a man of fortune, Lord Mans¬ 
field said, neither the putative father, nor the mother, 
had the legal right of guardianship {2)\ and if the puta- . 
tive father, liaving an order of bastardy made on him 
to contribute to the maintenance of the child, has a 
mind to take the child and provide for it, the parish 
caimot insist on his paying towards the maintenance 
while in bis custody; and that, he thought, in this case, 
where the justice had ordered the child to be deli¬ 
vered to the mother, he (the justice) had done wrong, 
the father being in good cfrcumsttmccs, and the mother 
poor; and that the circumstances, should direct in these 
cases. (3) ' . 

• Xf V ■ / > ‘ 

In another case, Chief-justice Willes said he would 
give no opinion whethcsf.the father had any power 
over a child who is mdliits Grotius says truly, 

ihatthe motlicr is the only certain parent; and an order 


(j) See Hullandv. Malkin, a Wits. ; (t) SeeHofnerw. LiiMUrd, ante, 
m 6. where the court declined living .ypl.i.^66, ,(i). , 

an opinion. ' ’ ( 9 ) w; Felfon .uid Wenmen, 

1 Bott,45ij. Pltr^y. 


10 
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oi* justices to remove the. mother always removes the 
cliild- (I) ■ . . ■ 


Mr. J. Poster also se^^lo think, that the ciire of Doubts of 
educating bastard childreii is not to be considered as a 
burthen to the parish, bnt as a trust; and tiiat it should 
not be so for the fatlier to take them out of their care . 
and custo<^i>'T-The statute^, is express, that the justices 
shall order the father to, contribute to the parish for the 
maintenance of the child.-(a) • * 

But a cluld of throe yeays of age being brouglit up (at Dch'eiTu 
the instance of her mother, on an habeas mpts,) by tlu* 
father, on whom an order of iiHation htul been inadt*, obtan« 
an<l who had obtained possession of it by iraud, it wju 
objected to the diild’s being restored to tlic raothear, tiiat 
havung been adjudged the child of S. he had a right to 
the custody of her. But Lord Kenyon, C. J* i^id- 

tliat the putative fatlicr had no right to the custody 
of the childand she was accordingly ri*3iorcd to the 
‘motli<*r. (3) 

Subsequent to tins case, upon a motion lor a writ of «« 
habeas cot'pm to the defendant, to bring np the body of a if ihe latber 
bastard-child five years old, which a young woman hod 
^had by the detendant, Lord Kenyon, C. J. — “ Take a 
rule. Whore tlic father has the custtxly of the child 
fairly, I do not know that tliis court would take it away 
from him; though I do not mean to iippeacli the pro¬ 
priety of the case cited (ij,). But, whero he has got pos- 

(1) Hulland V, Malkni, 4 Wik. (4) Newjandi v. Ostnin, i Bo»r, 

146 . ante, 300. (^1). But tkk laa 460. Bl. $ 7 ^- « 

obiorvation also applied to thn case of (3) Rex *. Moaea Soper, 5 Term 

legitimate dhldreu within the ^ of n«p* 

nurture. , « (4j Res «. Soper, ante, (3). 

session 



3ot 


0/' Omen m Bastardy* 

ftossiori of the child by loiTo or fraud, as is here suggested, 
it will interfere to put matted in the same, situaiion m 
before.'’(I,) 


And it seems solded by the fediowing c^ej . that the 
mother isxmtiticd to the custody .of her infant illcgitimatc 
child, at least where no order of filiation has been, made 
upon the lather. 


On application for an habeas corjms in the court of com¬ 
mon pleas, to bring hp lhc body of aninfinit illegitimate 
child, to restore it to the mothci*, it appctired by the 
alTkhivits, that the child had been placed,' by consent of 
the father and motlter, under the care of:a nurse; that it 
was aftc'rwards removed by tlie father to another woimiu ; 
that the fatiier then went abroad, having cntrustcil 
Mr. B. a friend,^ with the superinlcndaJicc of the child; 
that Mr. B. (to whom the writ was prayed to be directed) 
wisheti fb have the child placed with some person where 
the iftodier could have access to the child, and, under . 
these circumsti^ces, 3 waa willing tOi pay for its niainte- 
naiice, hutibo motlibr insisted upon having it delivered 
up to her. On the child boiug brought up under ilu' 
writ, Mansfield, C, J. “ There is- no affidavit before tin? 
court to ,shew any gi‘ound bf apprehension that the child 
'would inc^p;in:y c|ang(a‘f^rbeijig1eft'wM th'c inolhcr.* 
It is not unlikt'ly, indeed, that by granting tliis applica- * 
tion wTinay do.ti great prgudice to the child, but still 
the mother is endtied to the.chlkl, if she iasists upon it. 


(i) Rex V. Mo«dy» 5iit4- festbreil to her quiet custody. The 
n. a. This ddettine livds coutirtned by Court,.dedarhig, tiiat they left -to thu 
. the Court itt Rex y. in wh’ch j)roi>sr forum the dt-ci$toQ of any qu«s* 

case, the bastard wrfhth the age of n&r- titn, touching} the i ight of custody ami 
turejheidgtakenfim by stratagem viutd gu4rdunsl»jj>. of rhe thdd, svith which 
again by force from the mother, wa^r /they did hik meddle. -.Rex'-y. Bop- 
on tile authority of the foregoing case- kins, y East, 579.. 

- The 
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The application in this case ma^ here arise from pare 
aflection, and the mother may be disposed to take care of 
tlie child, But it is not probable that it will be so aclvan- 
t af^oiisly brought up under her care as under the'care of 
some person whom the father approves of. Tt often lia[>- 
pens that the mother insists upon the custody of the cliild, 
not so mnch.Qut of regard to the child^ itself as with a 
view to make the lather pay a sum of money towards its 
maintenance and education* Nevertheless, the niotlier 
must have the child, unless some ground be laid by afll- 
davil to prevent it. Let the child be delivered to the 
.mother.” (i) 


It is observable, likewise, that in a more ancient case, Order 
no objection was taken on this ground to an order of ina- 
^i^^trates directing the motlier to have the care of the * 

1 1 *1 11 I 1 rf* 1 *1 lather 

child until seven years old, and the tathcr to contribute romribuie 
to the maintenaucc for that time: bntit vvasiiuashcd 

s■>.*CKl^ ;rjcj 1 

another <lefect. (2) 


Wherever the child stands in need of support, llie Pdii.shniu^i 
parish efliicers are under a legal obligation to provide fin* 
it: and a justice's order is neither necessary to make them bastard:, 
liable, or enfitlo them to have recourse to the security, 
in order to reimburse their cxpences{3). And thetr Mubi. jnvi. 
nl>ligation e^ctends to maintainiiig tlic child in another 


t ji:i on* V 

resiJtov; v\ 


(j) Ps fiarto Ann Knee, 1, 
Nc'.v Rep. r^S. I>j'ilie Jaiv of Scot- 
• •lid, titc mother is entitled to the 
-arc of her bd!it.Trd child though past 
'•even years of age. Short, contra 
Donald, 3 Diet. Dec. 69, or although 
) he fatlter h^'s liecn prevtousl) decerned 
by fhe justices of the c(Aintyi,in a Cut- 
t.i'ii yearly aUmeni, which alimenf 
'• c ‘noilicr may I'ljcover,alcho‘,i;b, the 


father ofFerg to take, maimaia, and 
educate the child. Burgess w. Ilali 
day, it}. 

(1) Rex V. Willey, x Dott, 49 =- 
PI. 632. But the father did not clatii 
to kiiep it. 

(3) Hayes «*, Bryant, i H. Blacl, 
Rep. 453. And see Simpson ti-J 
sen,.Doug. 7. ante, 998. (a). 
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parish, where it renjains with the mother, bemg her 

place of* settlement Ibr the purpose of nurture. (i). ' 

^ . '' 

1 fi fi. 

^ 'tv'’'-''* 

But it is otherwise ,l|hc child resides i^ere fc)r any 
other puipose; and the bbligatioh ceases al^ether ^vhen 
it acquires a settlement in another pariah, (2) 

It is to-;be farther observed, that wJie^e an obUgor is 
arrest^ on the bond, he ipannot be held to b^l for the 
penalty,' but for, the dam^es actually incurred (3}/ and 
he.niay pay the whole penalty to the parish (4), or (in the 
ca^ of an jsetion) into courtj and thus get rid of his ob-' 
ligation altogether; for ,\the penalty is in the nature of 
stated damages, ascertained by conAnt of tbe parties, pay¬ 
ment «jf more th^ wdiich cannot be reqt^ed. (5) ' 


VII. Cf the ^Reniedf^ Sale of *Bart of the Rather 09' 
‘ ^ Rraperfy* . v 

Remedy un- If the putative father and the mother are persons of' 
sufficient substance, the dhitrebwardens aiid overseers of 
die parish may apply' ;to two Justices of the peace, to en- 
alde thto to seize so much bf their goods arid chattels, 
and receive so, much of the annual rents and profits of 
their lands, as shall be or^ed by the said justices, foi^ ot 


(1) Rex v, H^mlingtoa, Cald, 6. ..' mthe nadve panish, by reason of some 
and'die crises cheie cited, and we suWquent right, as by service, or,> ap- 
Shormanbury «. Bolney, Carth. jireniiceship, or if a lewele marries a 
279. That the irla'Ce of settlemeiu . man settled there, &c. 

must miiniain iqgkimate children, (3) Kirk v. Strickland,Dong. 449. 
dWeliing . tftfh theit mother > in ante, 2^9. 

another parish for the-purpose of, (4) Bur see-CblC v, Gower,5Tenn 
being nurtured,. Rep. zio. and the other caws cited 

(2) Qusere, whether the bond or ante, »S9.,(»). 

recognizance are not put an end to by ■ (3) BrangiVih Ferret, 2 Black, 

the ch'dd's having gained a settlement R6p..zJ90. 


towards 
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towards the dischatgc die pamh, and the bringmg ^ 
and proyldiiig ibr the child. « 

Tliis Older mtist be coiifirfecd at sessions, and there* 
iqjon the ai^sious arc to ibttkc a further order for the 
overseers to disposes of the goods by sale or otherwise, 
or so much of them for the purposes aforesaid, as the 
court shall think fit; and to I’ecehe the rents and prf»- 
fits or so much of them as shall be ordered by the ses¬ 
sions. (i) 

An order by which the churchwardens and overseers 
were direcud to seize jjvhat they themselves should think 
proper, of die defendant’s goods, to secure the parish 
from the maintenance of the child, was quadted as bad. 
Because by 13 8f 14 Car. II. c. 12. the justices have only 
authority to make an order enabling the churchwardens 
lo seize what the justices should think proper. (2) 


IX. Of Indictment, 

If an order has bernimade, and the parfy disobeys, he 
is liable to be indicted in the same manner as for d^be- 
dionce of any other order, made either in or out of sessions 
by magistrates po<isc$sed of eon]^[>etent authority (3). And 
the parish are not prevented from proceeding to enforce 
an order by these mean^ although a recognizance which 
has been takf*n is forfeited, and the penalj^ recovered in 

(1) n & *4 Cw.tl. C.4. s,i9 (a) i I.vl. Rajm. 

1 lk« ptQVHion< of this statute roim-v ^8. S«(i alsQ v. Duoa, ante, 
pond with tbtKe of t Gfo. I. c, 8. S39> 

w bich is cfipiod iront it, and k tepm *(3) Antft, *35. attiqtiei^, Whether 
■as if they nauM he construed In tfie thfs ferasdy u aU«r«4 tosny and «fh« 
s<>me mtntier. Tcft the codsttuction extent'hy4giG90,niE. d.6d ».j* 
of 5 Geo I, see Stable v.Dwon, iiojcdt 
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von. II. 


the 
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the cxchetiuor. For the disobedience ib a crime, And, as 
buch, becomes tlie ^Sulgecit of specific punishment. Tlic 
rec'ognizance i^. taken AA a pecuniary caution from the 
party, to ensiiic his obedience; Init its being tbifci Led by 
an act of disobe<lience,sioes dot get rid of the crime. It 
is like the ca^e of security taken to prevent a bicach of 
the peace. If the party break *thc peace afterwards, Iu> 
recognizance is forfeited, bnt that does tioi prevent his 
being indicted for an assault. 


' ■SECT.''XK> - . 

' Punishment the Mother and 'rejmted Fathc*\ 


Getting an;illegitimate child was not punishable as 
A crime at common law (i ). But the i &th of Elizabeth 
expressly considers tlie producing bastards as an offence’; 
not only the getting or bearing the cldld, but the leaving 
it to be a burthen pii thepArish, and defi^udbig the relief 
of the true poor of ft.', nicirtjfore the justices may order 
a proper piinlshm^t of the jparehts, and also take order 
for maintaiping the child in relief of tlie paiish. lliey 
may ‘do either or both (i^), . but. “ tlie statute seems onJy 
to go to the punishniept.pf the parents, for the purjwse 
of securing an indemnity to the parish.” (3) 


The words of 7 Jac. L -c. 4. are,* “ That every lewd 
wGman%hich shall have any b|i$tard ^Kadich may he charge¬ 
able to the parish, the justices of the peace may cormnit,” 
&c. From which wprds Lord 0>kc infers, that “ if she 
wiU discharge the parish of tlie keeping of the bastard, 

(l)'Per librd Mansfieid, Rex v. See also,rR^ <?». Bowen, 5 Term 
Westitii:on,’C!(id.,i^(i, Rep. 136. ' ' 

(4) Per Wilmot, I, Rex w. (3) Per Lord Mansfield, Rex v. 

'Fajlor, 3 Burr. 1679. ante, 491, Westmeon, ut supra. v 

. she'’ 



un^ tepiiled Fu/kt > . 
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{•be cannot be punished by this statute, but by that of 
18 Eliz. c. 


It was also held upon 7 Jac, I, c. 4. that the uioUier tTnrt r 
of a bastard child should not be punished upon tliat sta- f/t 
lute, as for her second offence, unless she has hi eii before 
qucstioiu'd £^u(l punished for*her fiiat offence. She isIimcoK 
might have been punished for her first offence, cither by 
the statute 18 Eli/, c. 3. or 7 Jac, 1. c.4.; but is not to 
be punislied by the 7 Jac. i. c. 4. s. 7.* as for her second 
ofieiice, unless she has been before punished tor her first; 
but this second offence shnil be now taken and deemed 
as her first offence, and so is to be puiiifhed for the same, 
act 01 ding to law. (2) 


It had likewise been resolved by the whole court, that 
in cases of bastanly, ** the justices have not authority 
to commit the uomaii to prison for life, for the first 
oflence.” (3} 


But 50 Geo. in. <*,51. sect. i. lepeals so much of 5oOeoll^ 
7 Jac. I. as relates to the commitment of women to the ^ 
hotuie oi correction, tliere to be pimished and set on work 
for having bastards who may be dhargeable to the 
parish. 

m 

Sect. 2. impowers any two justices before whom she 
shall be brought to commit her to the houlb of corieo- 
*ion for the district or plaee (4), there to be set at work 
for any time not exceeding 12 calendsn: months, nor 
less than six weeks. * 

. ^ 

(ij % Inst that-thf ]ia)reiits ame,3o6.(t)iand'seeCtt)inpi.X96,s 8 

are not punultablo uiidet iS Eits*. un- Dilt. r, iz. 
lessUie child be .h unable to the (%) i Bttlst. 348. 

ribh Irfightfoo*‘t.Pigott * RollAbr, (3) Slater's ease, Cso Cat 471. 

,7 Pi. Winter «. Btirnird, tb(d. (4} lb, ht vidaur,in vrhtch Uie pa* 

Macksey v. Masey, Corns 4^4. Per nsh is situate. S^e sect. 3. 

Lord Man&ft ] Rex ^.Westmeon, 

X 2 


Sect. 





Qf the Pumshmnil Mother and reputed Father. 

Sect. 3. enables ajiy two justices, at any petty session 
for the dhiwon in which the parish to which the bustard 
may be chargeable is dtuate, upon their own knowledge, 
or certificate duly authenticated from the keeper of the 
house of correction, m which the woman shall have been 
confined not less tlian six weeks, of her good behaviour 
during her confinement, and the reasonable expectation 
of her rcfiiTmatioa, by warrant Holder their hands and 
seals, to order her immediately, or at the time to be 
^ appointed in sn^ch ^warrant, to be released from fiirlhei 
confinement ^ 




Sect. 4. prohibits her commitpient until she has been 
deliv^4^ for <me calendar month. 



CHAPTfeB XXXin, 

Parish Ajf^enttm. 


I^UCH of the law respecting aj^renticcs has been 
discussed when treating of bettlettje^Qits gained m 
that capacity, (i) 


The remaining question respects the binding out ap¬ 
prentice^ by the parish, as the means of providing for 
their edaration and maintenance. It is regulated by 
43 Eliz. c. 2 * s. I. 5. 8 & p W. IIL c. 30. s. 5. 

18 Geo. Ill, c. 47. ao.Geo^ni#j;..36. 3^(3^III. c. 57. 
and, 42 Geo. III. c« 46. 


SECT. I. 

Of the Power to put out Apprentices $ ^o map be com¬ 
pelled to serve^ and wharnm 

It is in the discretion of the church’wardons and over- 
aeeis (as appears by the preamble 43 £11/.) to select for 
tins purpose shch children as they shall think their pa- 
lentft are unable to maintain. (2) 


(i) Ante, vol i, chap.xti. meat fi>rrefU*ing«Q»(^entice,“TSjt 

(») PcxIMt, C. J. neVv.Cios 3 e, it was not evened that the parents 
Cemh 489. X Bott, 608. PL 844. were not able 19 maim\m the 
’ll answer to an objection to an indict- 

X 3 
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O/'Paris/t Apprnfices. 

But this niiisl be witli the consent of two or more jus¬ 
tices iu whom tlic ‘slatjUtc vests the power to make an 
order, (r) ' 

Afprciiticfc’s ITie age of tlic apprentice i« of no importance. No 
age is mentioned in the ^3 Nlw. c. or in the 8 & 9 
W. m, c. 30. winch ghe*' the appeal, and compels the 
jnaster t6 receive the aiipronlice. The statute 5 Elia, 
c. 2. mentions Un years of age; imt that respects ap¬ 
prentices in husbandry, which may reijuirc gicatcx bo¬ 
dily strength than most other occupations, such as a 
female child bound to housewifery; and the statute 
5 Eihs. c. 2. c.mnot be connected With 43 Eli/, c. 2. 
which ia for the sustenance of the poor. In other in¬ 
stances, the legislature has not considered seven as too 
tender an age. The children of vagrants may at that 
age be bound out; mid the stit'ngth and ability of 

vary greatly^n ^i!mOTTfciw*iu this rcsspect, is matter 
of consideration and discretion in the magistrates; and, 
independent of any atatutable reg^tioii, seven years is 
at common law the age of,puberty* It was held there¬ 
fore, that a girl eight years old might be bound out as 
an apjirentice, to be Wught up in liouscwifery, and that 
tlie maator might be compelled to take her. (2) 

<s 

• ♦ 

t. /SdJtion of So thd condition of the master is immaterinl. A le- 

The maiter xnay be iKHind opprontKc by ihopaHshto a day 

labourtT, to lenm honsewiferv; and it will be good, un¬ 
less it is found to be Iraudulenf. (3) 

(1 lb, spa toLl (5)Rtxr St, Mmaret*^ Ltf.wln, 

PejL ■r.Cltpp, iTermTItep, K?? -■ Eitrjf, S. . 

^ (?) Rs\ V, bjlteiu, Cpii. 444. 

An^^ee on 45* «t y tj 


310 ' 

.'Justices to 

tibiuciic. 


SEC-l; 



tV/io may bg cmpelkd to take an Ajfpre^icet 


3 ” 


le (11 t 

11 Ou 1 ll 
n« 11 I " 
a|p t ti r 


SECT 11 . 

IVho imy he compelled ip take an Appj i ntice. 

The 43 Eli/, c. a. s. 5. directs the parish oflicoi’!, to 41 Flu i 2 
hind the children of poor persons “ where they should u- 

sec ronvenieiit.” nds has been held to give a power to 
bind them to all inhsibitants; and als0 ^ all occupiers i'^Oicupia, 
of lauds within the pfirish, Although resnding out of it. 

For the geiieial proviso of the statute was to make a 
piovision for the inaintcnance of the poor; and the,first 
ilause» ill meutiomug those who have to conjfi*ibute to 
'(Uch maintenance, describes two sorts of persona, namely, 
inMiiants and occnpieis of’ lafuis, <§<?• Amongst other 
piovisions for the poor^ the fifth section gives pow’er to 
I he parish officers, with the assent of the two magistrates, 
to bind poor children apprentices •nobrte fkry JadI we 
» onvniient. It is tme, indcetl, these words cannot be 
taken sc generally as they purport, because they cannot ‘ ^ 

tompel mere strangers, who stand hi no relation to the touieiij m 
parish, to take such an apprentice; but 1 think that the 
context of* the statute furnishes the of circum¬ 

scribing the general extent of these Wbrds; ami that 
context I took from the sixth clause, winch imposes 
othcrTmrthens of the same nature on occupiers of lands, 

&c, as well as inhabitants. Tlic general object of the 
act was to comjwal all those who had any ^property in the 
parish, to contribute their thie jiroportion low a ids the 
maintenance of the poor; and tiie receiving apprentices 
IS one motle of contributing to their general relief. (i) 

(i) PeV Loard Kenton, tC.J. Re*. R** v.Cls^^erfytJ Bdti.j?;. Pl78ii. 
u. CLipp, 3 Tejro Rt?p. 107/l'But Uebmra. . 

X 4 But 


Pul nieif* 
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Of Pmish App’efitkeSk 

But it its ftaid, that if this construction be put upon the 
statute, the party may be doublj^ charged: in the parish 
in which he lives, *in resjiect*of his inhabitancy j in that 
in which he has land.s, In respect of his occupation of 
them. But if he find himself aggrieved, ho may appeal 
to the Sessions, and we must take it for granted tliat the 
justiois will do what is right. ITiey arc to adapt die 
charge to the siz:e of the property that the person pos^ 
sesses; and these are incidental charges which tall on him 
in respect of that property, (i). 

The law is the same as to apprentices, bound according 
to tho 20 Goo. III. c. 36. which pa^cd for obviating 
doubta touching' the binding and receiving of [^r cbil- 
dmn aji^prentices, in pursuance of acts made for relief of 
the ]>oorj within ivcorporaft'd hundreds, or districts. It 
enacts that ** nothing in the act shall bo conr-tfticd ‘to 
comiiel any person to tiikc any such poor child apprentice, 
unless such person feliall be an inhabitant, artd oecupier of 
lands, 4 c. in the pm'ish to which said child belongs f But 
the use of the words inhabitants and occupiers does not 
extend the meaning more than if tlic term, inhabitants, 
which occurs in 43 Eliz, c.3. had been only employed (2). 
“ The word has bean held not to be confined to resiants. 
And Lord Coke, in his reading on the 24 Hen. 'Vltl. 
c. 5. relative to* the ^’opairing of bridges, by the inhabi¬ 
tants of count]c% says, that the word, inhabitants, in¬ 
cludes ihofee who occupy hmd^ county, though 

they do not reside there. For some pur|>oscs, inhabi¬ 
tants and occupiers are synoninious terms* Where a pci- 
bon derives a benefit from property, wliirh he occi:- 
pies ir a parish, "bp is liable to contribute ttj tire ease of 
it>C3) * 

f 

Io(f, Ibid. ' ‘ 

{%) R..X Tdifiitead suo H. ^ping, 
iTeiin Rpj. jii. * 


'3} Pci hold Ken*’oiJ, C, S ib. 
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And a person is equally liable \\li(‘rc Ke resides out 3 joint 
of tlie parish, and occupies premises williin it jointly with ® heiher*re 
others who dwelbthere, and have appi entices bound to withi 
them. B. was a partner with eleven others, in a manu- ih 
factory of earthen ware^ in the toAvndiip of II. The aw^«verdii] 
partnership was rated for lands and buildings in H. to 
the amount of 270!. a year, of which 23I, a year is the 
appellant s share. Two of the partners resklod tvithin 
thd township, and had each of them an apprentice. B. 
resided in L. a township .adjoining; and upon a poor 
child from H. being appointed and tendered to him to 
be lus apprentice ipdividually, be appealed. But the 
court of quarter sessions, and afterwards the King’ll 
Bench, nphn a case staled, held him liable to tidsd one. 

Tor the appellant occupied lands in the parish to the 
amount ofa3l.iier aiumn, that being his aliquot part of 
the whole; aud in respect of that occupation, he is bound, 
according to the case of Rex v. Clapp, to lake the ap* 
prentice (i). ^It is not ati occupation of the pailncrships’ 
land and liouses by two of the partners, to the exclusion 
of the rest. Bach may reside there if he pleases. (2) 


jjj^ 

And land is not the only property, in respect of which 4 Occwjwi- 
a person becomes liable to ^^appreptice. Ah 

inhabitant was held hable ta»rcceive on^ for the sheaf or custom to 
great tithes of tl\e parish, although tiie case stated ilwl, 
ill respect of the said tidies, no apprentice had heietofoic 
been bound; but that the custom of binding in that pa¬ 
lish had bten upon lands of ten pouh^^«*<w»?M??^, and 
upwards. (2) 


No case determines whetlier aninhal^tant of sufficient < q 
ability, but wjthput reahproperty in the parfeh> be com- 
pellable to receive an apprentice. But the principle of pn^rai 


la 


. (t) ■«.' BaHwJck,' 't Tejtt '(4). li^ X^^ence, J. Ibid. 

Rep 33 . . ' ' ' . ' V‘|3) .if/galterii, Cakt 44^^ 

. ' those 



^J4 C)f Parish Apjprpijdikes, 

those alrtjady cited, iiainely that this is c^e mode of coii- 
tribytiiig to the sustentatM^ of tl^e pomv seems to exton^, 
to such cases, ami decide,-thiit all who are iial)leto cou- 
tribute to the relief of the poor of the parish, must rc-, 
ceive apprentices, provided they are enabled by th6ir cir¬ 
cumstances to do so,. Indeed it- seems to have been de- 
tennined .that clergymen are compellable to take them,, 
pr at*l^t are chargeable to contribute towards putting 

apprentices ont 4 ?.)'^ ' • ' 

6. A hindiisg A pcrsoKL wHp, is neither an inhabitiint nor occupier of 
property in the pairish cannot be conipoHcd to «*ceiv,c ;iri 
anothci* apprentice li’om iti yetj if he consent to take one, the 

TabjJ ** is goofl, and confers a settlement (2}, although 

’the reside in a different county./^) / 


. SEGT,,IIL . 

* , / * ' ' '' * *1 ' 

^ . Of compelling Masters to provide fm* their Apprefitices.i^) 

, r ^ * 

. Jtitikpi It seems .to have,been,the better .receivedopinion, that 

Pl*^nmter the justices might force a master to take , an apprentice, 
ntakeap-' prior to 8 & 9 W. III. 0,30,; for a power to compel 
the master-to receive him, iS consequential to the autho* 
8&9W.in. rity given die justices by dm statute tOpnt him out (5). 
. But the point ivas considered as doubtful, and Lord 


(j).l Botr, < 5 c 8 . 'PI., 841. ,cites from bis indentijetii see ame, Vol. it 
j^aUon, wbo states it uponOc^eiliWe., Chap, xjti. sect.3. 488. 
tniorniation, of all tjie (jy) AnOii. S«Ik,f»7, '"Rex ■«. Oili- ' 

judges.* ' i ■■ .'fer* iV'RayWtfij. I Lev. 84. S, C. 

(>) Hex/v. St. Ma^|0rk‘s, Lincoln.' Hcnto» w. Steers, T. Raytn. <ij. in 
(^ j R*¥v.,St; li«:fioUs, Nouing* marg. Rex'V.Taiifax,* r Shovv. 76. 
bim/ a Ten*) R'ej».' 7 a 6 .- ' ’ , ' 3 Mod. S. C-. • But see Rex^ 

(4) As to dlscbairging an apprOntiw Tye'dlttm, 3 Str, 1368 . 


Kenyon. 



Of compelling Mastersy 3 M 

Kenv6^9%*.T. obsenWcould iiot'Tj^ But not to 

peilcd t^providc fer theit app^ntices under 43 iUiz. aflft 
the Statutes & 9 W. IH; c.,:^^-wr&m£u:le fitt the'^ ^ 
pose.(i) “ _ 

It seems to have' been in one case prior 'to, 

8 & 9 W. III. c. 30. that iis the stattttejias intrusted the; . 
chtrir^hiiMrderi^ (titd p€ tfce and Avith the. 

approbation of two justices, tobimr^pf^tmes, thechild 
must appear upon the face of the ordcir'to be put out by ;;, 
the asscht of the chufchWaidenI tw overset's; 

and the cluirchV&dens not bei^ipt^tidhed in thatorder, 
it Was qiMtpd (2)1' Thfe d^tei^ih^ibh,proceeds on thq 
'ih« chhVfchw^ddhs atO 


{T).Pea:prd t-W* vyh^i.somuch so," 

I,6ightori, 4 Termik'i^. thiitlhe court wltl- ^mptl the,person 

Vol. i. '464, A^shntlar act ^who bias tlie custjjdy 'Of t)ie cori-et ate 

relrtive to 'ii«orpc«r$t^ disHr'ict& ao ^al»w to any act, according r * 

Gei). in. c, t|e_ thouglK 

and' i^|.Ha£'‘^nist t!ie cate 4 t-pf 

ante, 183; ' W/'. M Wadham col- 


V. lieestmt, 3 :i«j;ro —'Tf ' . ; , . 

thnaafhdgrmcHmted 

thority 

of .it,.Shovr. 74.. G<ltnb. t64.R*?«rtlu 

04. state the ordpr tp be quasK^^.un ! Redone by theMotH^jrtben^afK^ 
'WKer grounds, a^d Rorupob tbU-dneV,'! statute 

In v..-'Bcert«nH%^>;tor^'Ke!V- allfi .subsequent' acts re 

_ __ _/Jj'l-i_eoarctment-of the poor. 


to, say', tint "tlw s^uVql^i^den^ ' ’ *** 

overseersjars ', ” 

tion ; fat-argils thae^- 

standJn parirarionfe/ '^ * 
stance of corporations, tile act of^the - leiito^Wioteffereflftd j«stf'anc4^^ 



3 i 5 Of Parish Apprentiees* 

. this particular iustan^ ^ discretioti^^ separ«^ 

and indepfendant from ,that?of Ihe ovcrs^rachpseiS by the 
parish. 

A # . ^ 

Mastermust Wlicix an apprenti(^ is efiectually bou^, his 
provide for takes him for better or wpr^ and is to provkie for him 
in.sickness and in liejalth(i). But the justices cannot 
dS"wag« order him wa^s during the term of his appr^.tices}iip$ 
oi money at or any tiling to be given hini after the term is ended (a), 
apprentii if tlie mastei' dies, ndther his eitecul^ nor admi*^ 
slijp. nistrators are ccanpellabie, a jasticc’s order, to receive 
and provide for an apprentice, either as a pauper {3), or, 
if .bound under 5 Eliz. c. 4, asjan4apprentice{4h because 
an ^prenticeship is'a personal trust between master and 
servant, '«tnd determined by the death of either; for in- 
struction, which is the end and design of the apprentice¬ 
ship, cannot be obtained from the personal representa¬ 
tive (5). But covenant lies against the executor, in 
which there is no inconvenience, as the executor may 
make his defence. by pleading no assets; or debts of an 
higher nature. (6) ; . , 

' V V The 


law. The Court therefore held, distf (6) Per Hyre, J. ibid. But now 
the absent cd the majority of |wri$h by 32 Geo. lit. c. 57. s, T. covenants 
officers, was sufficient to bind the whole for tnaii^enance of parish apprentices i 
in a co»trjact.for unaimaiuii^ the peor^ with whom no more than-jl. ia given, 
under 9 Geo. i.' e. 7. post. Chap« «r)tiv. are to. continue in force no longer thiitt 
s. 2. . .As tp hOw ft certificate .is .to be thred months affor the master’s de'aihJ 
signed by them, see' ante, 149. e'. seq. By sect. An the surviving husband or 
abo ante, Vol. I jy. " ’ ^ •> We, «soh^daugfatef, brother, ^ster, 

‘ (il -Rern^. Hales Owen, x Stir, executor or executrix, administrator or 
99. 'See also Rex t/.'v 4 ^/hlicho}a$,'admlnistratm,of the master .dr.Ofnstrcss 
Kottingluim, 3:T«rin'ttep.7s6. ante, (having lived wHbj and'become part 
452.(3), artd,X4V»''(6)^ ^ \ of their fomily, at'the time of tUo; 

(a) Re* 'WegJtafli Fob 225. death,) may, Whin'the three'tn^nths, 

1 Bott, 4^* "P^* have'SBch apprentice aligned to dbem 

(3) , Rej.<p, Petty, I Show. 405. by two justices. By sect. 3. the same 

(4) ' Rex w. Peck, * Salk. 66. ' prftvisbnsfare extended to the case of 

f«). Ibid. that master’s death, &c. to whom the ^ 

' ’ appremivii 



Of Redress against an Order to take one^ ^ ^ 

' The 8 & 9 W. III. c. 30. enacts, tliat if the master loi. penalty 
dtoes not r^eive and provide for the apprentice, or re-'* 
fuses to execute the other pah: of the indentures, he apprentice 
shall forfeit for every such oiFence lol. to be levied, by 
distress and safe, for the nse of the poor where such c. 30. 
offence was committed { i )• * seems further, that an indictment 
indictment will lie for msob«i|ence, either ih case of not 
receiving, turning off, or not providing for such ap¬ 
prentices as die law require to be r^eived. (2) 

Buf to render the indictm^ good, the binding must Where 
appear to be within 43 Eliz., c. 2. (3), and the sessions 
have no original jumdictioh to put put mx'apprentice, 43Hn2. 
but only by wjsy of appeal. (4) 7 ’ \ \ * 


SECT. IV. 

the Paniifs Redress against an 0 )de> fo tah an 
Appeniicet &c. 

The 8 Sc 9 W. III. c. 30, gives a power of appeal to 
the next general quarter sessions, whose order shall be 
0nal and conclusive upon all pailies. (5)* »- 

apprentice is asiigned. Bvt by sect. 4'. In Rex v. Tr^ifianj the court said 
if the justices shall not, in either cai®, they would «oW meddle with the £«• 
think fit that the eppretiticoship sliould neral qjtesckiB»'Whether an indictment 
ho continued, it is thereby determined, would Ire for rej^ising .take an ap* 
'For the remakimj provisions of this, prentice or not*f A.Sav X468. Uut 
statute', see the itself *in theAp*^ see Rex w. tote, 3 ^ 4 ' ( 5 )? 

peudix. ; the csisea citdd,tib.and Rex Robin- 

•(r) If the oepopter, of lands hs A. son, aBuw. 7I9. 
resides .in Pk,'..apd upon application to . (3) RexiS'. Treyili^, a Scr.ia 68 ,'- 
him in B. refvitie X 6 receive an appren-r ,(4) Re* reported, 

tice,ftoniA*'sih®re,.whether.theVoetr C;»irnb.ifif4. i * 

of.A-,or of (.53 Seje-i.ord Kenyon’* opinion, 

ualty i ‘ ■,, , Rex v. Clap, 3 Term Rep. 107. 

(a) Reg. jy. .Gould, ,i.S^k/3j^£« 


As 
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As to the Dierits of the .case; the child’s fitness or un- 

' * • 4 

fitiioK.^ to be bound (i), or of the party to receive an ap¬ 
prentice, are matters of fact upon M^hich the justices are 
to decide according to discretion. 




Two justices l)Ound a poor girl ^)prenticc to a mcr- . 
chant. The sciisions discharged tlie order, because they 
thouglit it unfit to coinpel a merchant to , take an appren¬ 
tice. Their order was affirmed, because 8 & 9 W. III. 
c. 30. having given an appetd in tWs case to the sessions, 
it is in the discretion of the justices there to determine 
whether it was or was not fitting to force, an apprentice 


upon any one. (2) . ^ . 

But a party may debar, HimsdJ fi'om this light to 
appeal, TTius, if he execute the counterpart of the in¬ 
denture, he is thereby concluded-^rom appealing against 

If the ses.sions entertam a doubt, they may state'a' case 
for the dpinion of the court of king’s bench (4); or, if 
any illegality app^r on the, face of the order, the party 
may remove it into ithat court to be quaslied for the 
defect. ' . . 


The overseers of a. parish, with the assent of two jus- 
tice.s, bound a poor cluld to an attorney, who ai^pealed 
to the sessions. Tlie-'s^sions ordered him to seal the 
counterpajf of the indenture,, which he refused, and re¬ 
moved it ( 5) by ct'Hiorari mto the king’s bench. It was 
moved to quash the order; because, in the close of the 
indenture^, jt is said, that the master, at the end of the 

fi) Rex w, Siltiren,: Cald'444.'', ' (3) R$x SxUren, ante; (i^. 
anti!, 310, (a). . ' (4) 11).^ . ; 

Minchamp’s case,-, a Salk. 491. ( 5 ) pwlfiff. 

Sec alsglltsicSaltrpn, . " ' ' '. * ■ ' ■ 

.• t2 ' 


teiTO,.' 



» «r , ' ' ^ 

Of Redress agahisf dn Or’der to take one, 4r. 

lerm, shall give his apprentice two suits of. clothes; 6ne 
for holidays, and the other.for working‘days; w'hich, 
upon debate, the court held to be ill, nnd qimsKal the 
order; For the justice camiot older him wages during 
the term of his apprenticeship, they must only order liiin 
ynaintenance as ah apprentice, and caifiiot order him any 
thing after the term is ended'. {i) , 


(i) Rex K. Wagstaff, '^ol, 5115., order. OeoJU, c. 57, sect. ;i. 
See some exceptions, wheie'’Append.' ' ' 

»ppj;e»iii«iS3tfedj*di»r£ed bya j[u!.t|(is’A .<*. - , 
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CHAPTER X^CXIV./ 

Of rSimi^ and m the , i 

rjpHE objetcts of parish relief are> *st, Settled poor, 
ad, Casual poor. " , ’ , 

. I ’ f' ► f 

S'’- ’ \ ‘ 

I. They are relievable at their houses, subject to 
tlie regulations prescribed ^ 43 Eli*, c. 2. , 3 Car. I. c. 4. 
s. 22.'V 3 W* & M. c» XI. s. It, '‘8 & 9 W. III. c. 30. 
s. 2. 9 Geo. I., c. 7. s. X,. & 2. 9 Geo. IJI. c. 37. s. 7. 
36 Geo. III. c. 23. s; i. s. 2. sV 3. s. 4. & 5- 

, ’ t . ' \ * 

, ‘ » ' 

• ' \ I ^ ' 

II. In workhouses uri^ pGeo. L:C. 7. s. 4., 30 Geo. III. 
c. 49 s. I. 8. 2, t 49 Geo.Tir. c.'x24'. s. 5. . 50 Geo, III. 
C.50. 










^ Til, In petmhes'incbxporated cither untler the general 
statutes 22 Geo, IIL ,c., 83, „s. i. 33, Geo. HI. c. 3|. 
36 Geo. III. G^;..io. 4iiGebi TJii ic,. 9.. 52 Geo. III. c. 75. 
or some special act of pafliainent. ' , . 

• -1 • 

IV, Of lunatic poor by 48 Geo. III. c. 96. and 
51 Geo. III. c.'79. , 

V. In gaols by 52 Geo;'lil. (Ui 6 st> ■ 

The parish ofhiJers .arc under, obligation to 

relieve and support their ppor iri the xnanhi^ pbisgttbd 

., ^ out 
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0 / the Authority of the Justices to order liditf* 

out by tlu'se statutes, without an order obtained for this 
pui’j)Ose. (i) 

But a discretion as to the ntode of relief js taken away Bur may he 
from them in some instances, ajid reposed in the justices, 
wiio are empowered to make an order to compel them ^ 2}, 
as they may in all cases wit^iin ihcii-jurisdiction, where 
the officers have impropeily refused to relieve. 


SECT, 1 . 


Of the Authority oj the justiers to order UcUef] and the 

Form of the Order, 

An order of relief might be made by one justice under 
43 Eliz. c. 2. (3). But the })owcr is more disliiietiy given 
3 ^ ' ^ c. II. either ti) a single justice or the 
(juiirter sessions (4). By 9 Geo. I. c. 7. s. 1, no justice 
can order relief for^any poor person or persons dv\ oiling 
ill any parish, until oatli be made that they have applied 
for relief to the parishioners, at some public parish meet¬ 
ing, or two ol the overseers of such parish, and been re¬ 
fused, and until such justice has summoned two of the 
overseers, to shew cause why it should not be given, and 
the person so summoned liatli been heard, or made de¬ 
fault to appear before such justice. 


licft itnv 
oidoi 

hy 4 i i'Viii. 
C. 2 . SeS'jlonS 
Iw 3 W. & 
M. C.11. 

By 9 Geo h 
c 7 . 

Mus he 
v'lath ol pre¬ 
vious re^Uial 
to relieve, 
and sum- 
niotiing tii«e 
overteers. 


By 9 Geo. I. c. 7. s. 3. justices for any county, wlio 
dwell in any city or precinct that is a county of itself, 

(t) Hays V. Bryant, i H; Black. ' (3) Pei I-ord Kenyon, C. J. Per 
353. ante, 303. v. Keer and Rich, j Term Kep. ^5«9^ 

(i) 36 Geo. III. c. 23. post, sect. I, (4) Rex i/. Wissbip k Grumiell, 

Culd, 75 . 

Y bat 


voi. 11. 



325 t C^the Authority of the Justices to order Melifi 

but situated within the county at large for which they are 
appointed, may grant warrants, take examinations, and 
make orders for any matters which any one or more jus¬ 
tice may act in^ at his. dwelling-house, notwithstanding 
that such dwelling-house is out of the county, &c. in such 
city or other precinct adjoining. 

« 

28 Geo. III. c. 49. sect. 4. recites, that doubts have 
arisen with respect to the construction of 9 Ceo. I. c. 7., 
it enacts, therefore,, that any justice acting for any 
county at large, may act as such at any place wutLin any 
dty, town, or precinct, being a county of itself, and situ¬ 
ated in; surrounded by, or adjoining to any such county 
at lai'ge, and that his acts ‘shall be as valid as if done 
wdtbin the county at large. But it provides, that 
“ nothing in this act contained shall extend to give 
pow'er to the justices of the peace for any county at 
large, not l)eing justices for such city, town, or pre¬ 
cinct; or any constable or other officer acting under 
them, to act or intermeddle in any matters or things 
arising within any such city, town, or precinct, in any 
manner whatsoever,” (i) 

Foniinfthe The ofder, whether made at sessions, or by one ius- 
the juris- tice, must appear to be made upon oath, that the pauper, 

dittion. gQjjjg other person, on his or her behalf, has .applied 

to two overseers, or “ at some public parish meeting, for 
relief, and has been refused (2).” It must likewise state 

(1) S«« more as to the local limits mentions hut one juiticc. Per Lord 
of justices’jurisdiction, Vol.,!. %%z. tt Mansfield; and see the cases cited, 
scq. ' ib.ni. (aj. 

(2} Rex V. Wimhip and Gtun- 
w«dl, ante ‘( 4 ), although the act 

the 


10 
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and the Foim of the Order. 

the party to be poor and impotent (i), and profess to be 
made under hand and seal: but if that be set forth on the 
recital, “ We, &c. whose hands and seals are hereunto 
set,” it is sufficient. (2) 

The 3 & 4 W. III. c. II. s. ii. gives no direct aulho- Need not 
jrity to a neighbouring justice to make an order of relief, 
except where none resides in the parish: the words of the i« the pa- 
btatute being, “ if no justice be dwelling in the parish.” 

This has been argued, therefore, to be a declaration, that 
if a justice be dwelling in the parish, he only shall have 
cognizance of the matter, and that this being the foun* 
dation of his jurisdiction, the order ought to aver, that 
the justices making it lived in the parish, or that tliere 
was none living there. But it has been decided, that the 
statute upon this part was only directory, for which Salk. 

473. was relied upon. (3) 


The order must be to pay a certain sum to the pauper Form as to 
weekly, &c. If it run, tliat the parish officers “do pay 
3I. to a woman, for nursing a poor inhabitant, when ill Cannot or~^ 
in a gaol, and likewise for paying a surgeon’s bill due to be pTid” or' 
him on account of the said pauper, it is bad. For if the 
surgeon and nurse are employed by the parish officers, to a pauper, 
they have thereby giyen the party relief. The surgeon 
and nurse have a proper remedy by way of action against 


(1) Rex V. Hayworth, 1 Str. 10. (a) Rex v, Woodsterton, 1 Bott, 

where ah order to pay 3s. weekly to 401. PI. 49a. See ante, 184, as to ai> 
he should continue foor^ order of removal, 
vvas quashtd. Rex w. Stoke Ursey, (3) Re* tr, Woodsterron, » Bui- 
S. P. Re* V. Tippet, Fast, 4 Geo. 1 . iiaid,K. B. ap7, Seeante,VoI. 1. 
S, P. on an order to maintain a daugh- 49. 
ter-in.law,as to which latter, see ante, 

*3®. (4). Qitvre, if not S. C. a* Rex 
^ Tripping, 16 Viii. Ahr. 414- 

y .2 


tlie 



5^4 Of the Authmt^ ofthe Justieesto order Belief, 

tlic officei%, and the justices have no pretence td interfere 
in this matter, (i) 

In genera An order cannot be made under 43 Eliz. c. 2'. except 

SrhMhc J*®‘^cve the poor residing within the parish. For pa- 

parisb, to be Hshioners are not to be relieved until they are carried to 

their parish, which is bound to maintain them only so 

If it direct ]au" as they continue there. An order, therefore, di- 

torepair to recting the parish officers of C. to repair to R. and rc- 

another pa- ^ jjjg ^4f(j SO sich they chnnot be re- 

Jieve, it« moved, was quashed as bad. (2) 
bad. 

Exceptions One case, however, has been always considered as an 
?stflvhere a ^xccptioii to tliis rulc. A chiid witliin the age of niir- 
chiid legiti- ture cannot be removed from the mother, so that if the 
^tlmate 're- latter be settled in a different parish from her child, and 
o*her^parish there, the place in wliich the infant is settled must 

wnh its mb- maintain it, during such residence with the mother; and 
1^1^® same, whether it be a legitimate (3) or a 

natural diild. (4) 

Some fbrther exceptions are made to tliis rule by sta* 
tute: 1st, As it respects the maintenance of the poor in 
general, ad. As it relates to provision for the family eff 
men serving i n the militia. ’(5) 

(i) z Bott PL 494, and* see Rex to how casual poor shall be maietaiV 
Smith. etaL iBott,343. PL.f76. ed,seepoa»340. 

Rex V. Overseers Colbitch, i Bar. (3) Shermanbury «. Bolney, Garth. 
K. S. 46. and also Rex v. Belzem, St. 379. Rex v. Saxtnundhatn, Fort. 307. 
Pauls, IX Mod. 178. cited, z Bolt, S. C. Rex v. St. Giles in the Fields. 
40a, It. (a). Burr. S. C 3. ■ 

( 3 ) Clypton St Maty v. Rxviaodc (4) R#x v, Henolington, Cald, ft. 
Poor, Sett. 49. Rex v. Hou^^ton Lb Sun|»on «. Johnson, Doug. 7. Rex v ' 
Spring, I East, 347. x Bott, 4co, .Pj|. Saxniun(ibain,ante, (3). .. 

490, Sec also 9 Geot I. c.7. t, i. A% tl) deepest. Sect. 3.35.;.' 



and the Foi^ of the Order, 3'^S 

We have already seen, that ic^Goo. IH. c. loi. s. 2. 3S f^co. 
enacts, that in case any poor person shall be brought ad, where 
before a justice or justices, to be removed or passed, .and 
it shall’ appear to Uie justice or justices, that from sick- renuived. 
ness or other infirmity, it would be dangerous to remove . 
them, the said justice, *&c. is required and authorised to 
suspend the execution of the order or vagrant pass, until 
he.or they are satisfied it may be safely executed, wiUiout 
danger to tliose wlio are to be removed under it; wliidfi 
suspension, and subsequent permission, to execute, are to 
be indorsed on the warrant or pass. 

This power to remove the suspension of an order or 49 Qeo. iii. 
pass seems by this act to have been confined to the justice *' ** 
or justices by whom the order was originally made- But 
HOW by 49 Geo. III. c. 121. s. i. it is made lawful for any 
other justice or justices, within tlie county or jurisdiction 
w ithin which such removal or pass is made, to onler that' 
the same shall be executed, and direct thc^cliarges to be 
incurred to be paid, .nnd to carry into execution such 
amended order as, fully and effectually as these powers and 
.authorities can be executed by tlie justices who make 
ftuch order or the justice who grants suph Jiass. 

Sect. 3. directs that when it is suspended on account Sict-s* 
of the sickness of any person thereby direc^d toJbe moved, 
it shall be suspended fur the same period ^ith respect to 
every other person named themn, who was actually of 
the same household dr family of such sickj or infirm per¬ 
son at the time of tlie order made or pasaigraiited. 

* * 

Tlie charges proved on oath to be ijticurred by suspen- charjt s 
sionof an order of removal, ojr va^nt pass, are to be 
paid by the parish officefs bfthd parish or placd to which ^ 
such poor person is. to be removed, ill case any ifCrooval is 

(i) Aate, Chap, xxviii. aect, 5. p. *15. 

Y 3 


made, 




ilow ii^re 
'^je^nsh 
«rdeiM to 
pay, lies 

' without ihe 
jurtsUiciiou, 

Appeal. 


Of the Authority tyttie io orier 

mildef Or tlie parl^ ^^^evioM'to ^ esecution of the 
ptd^. If the' pa#b of^rs ^all^ upon the r^noval tnr 
deiith of the person .oidered to be tetnoved, rdiise or 
gl^ to pay’-thc chaf^ within thrtk; days^ftor demand^ 
one vjpjiitice, by yioxtmt^ nnder his hwd find seal, tnay, 
cau^ ^ie money m^ntioheti in order to be ietied 1^., 

distress and sale pf the goods imd che^tels of the person or 
persons refusing or neglecting payipelit, with such costs 
of the levy, not exceeding 4ps., as the «sid justice sbaU 
direct* And if the parish or place to which the removal is 
made, or ordered to be made, be without the jurisdiction 
of the justice signing die warrant. If ^all be transmitted 
to any justice of the peace having jhriidiction withki such 
pansh or place, who iu^ anthori^ and required to 
iadf>rse the same for execution. But if the sumordered to ^ 
be paid on account of costs and charges exceed 5ol. the 
party or parties ag^eved rnay appeal to the next general 
quarter sessions; md if the conirt of quarter sessions is of 
opinion, that the sum itwarded is more than of rig^ 
ought to have been ordered to be pdd, they may strike 
out that sum, and ins^ suKh as in their jui^ment ought 
to be paid, and they^^e to direct that the amended order' 
sh^^ fCs^ried into execudon by the justices, by whom 
the^dhpr was originally made, or either of them; or, in 
case of die death of eldietr,. by such other justice or jus* 
dees as they shall direct, ; 


The 


(i) Quaere,JlSaferal the places where ifijsy, art legally set 
words in the enactment, which re- tied, Otherwite the parish to which the 
qu're payment tf the eef^nces in. removalisafterw^^n^yWilthe ob> 
curred dutiqg the ^titl|^«oh dt theSe Hged to pay all ep^^iinpef ttniler ^ at 
erdershypitiA«to wfiioli perSij0 are , all ew«t% witheut ^lier of recess, 
to be theriilqF removed, «re even thopgh it ah^ti|lt.itol%|^ear 

hy the redfal in aeet. 2. to'cases . .apem a^piiial^ 
fooy pera^aire removed or paawd to^ in tbalpioisb from vthi^^llltoyal 



‘ ' 

The may bring, this e{>p^ with% the ^ 
allowed by law fpr bringing appeals ^ga^t; prdera ef 
i^ovals, and is not limited tp three days ^er thecp?^ 
^ d^anded» The meaning of that part ^ the cl»^ 
ifii that if he does hot give notice of appeal mdljW, 
j^reejiays, h® su^epts hip^elf to the ihconvcni^j^ of 
Wng distn^ned npon for the amount, but the right 
of appeal being .^ven bi the most general te^s by 
a subsequent pari 6f the clause,, is not thereby xe- 
snrained. (i) ' . . 

I 

And, by 49 Geo; XIL. c. 124. sect. 2., when the execu¬ 
tion of the order is suspended, the time of appealing is to 
be computed according to tlie rules which govern other 
like, cases,’from the tinie of serving it, and not from that 
of making such removal under and by virtue of it. 


The justices by whom the ori^al order is made and The jus 
warrant issued, have a discretion to exercise upon the 
.matter submitted to th^ j but the statute is peremptory 
upon the magistrates, raiding in the jurisdiction where don«ry 
the levy is to be made, to endorse the wairant. He has 
nothing to do with the propriety of making the original should back 
order, or granting the original Warrant, and B not 


is made.' In the case of vagi^ant psses the road, by is he to'be mairt' 
also, the burthen of roaii^inh^ the tabled ? ^ ^ 

T3s;rant, during hU sickness be ' ^ttcrc eUto, |^ether the tenions 
cast upon a parish sltiere he noj only l^ee poim to eAlmine ijuto the pip* 
may haec no settUli^t, hot yt^ibly, of ,th4 »|irdter of suspensions 

has never'been. being made 'As for instance, 

The act also ma|ces no povision for , if the' parish appIduAf, should be aUe 
the suspenskui fd!'^ough to ebdw thiet Ots^^l^rs were tiekher 
Inevitable acciddtt do.rib| the time tdek not mi|ht hate been 

tbe .ofl^ts socfi pottinj' ' them inlijfe^dved witboot daage|. The words 
ex^uHto. 'rims, if a. jMiUper, i* to Vg’ refer to Anvaieration in rhe 

‘conveygdi'^b^r an order from Latin- sdmonly. 

td, Csari&le, knd ifi t^en dl oa (i) Rex e*- Bradfoid, 9 East, 97. 

y 4 


answer- 



3'2.S Qf llie AiUhwity the Justices to order Helirfi 

answeralile for their legality, but they remain at the hazard 
of them by whom they were first granted, (i) 

Mand«nui A rulc WBs movcd to shcw cause, why a mandamus 
backf ^^ould not issuc to a magistrate of the county of Essex, 
fan- or dis- commanding him to back a warrant nf distress, issiied by 
deTl/ceo. magistrates of the borough of C. for 20I. i6s. 3d, 
akhfv*h * the expellees incurred by the parish of E. in the 

the justice maintenance and support of D. G. and A. his wife, and 
surgical assistance during the suspension of an oi*der 
granted. for removing him to his parish, and 30s. for the charge 
Bopoitr^o lew. It appeartid that G. on ist jMay 1791, as 

ie'aiVVnd driving a waggon on the public road leading 

IS not Lj- tlirougli L. broke both his legs, and was taken to the 

syerahiefor workhousc, where he continued till 31st July. Ondtli 

tne tome- _ . . „ . '' 

quences. May, two justices of the bdrough of Colchester, within 
whose jurisdiction the parish of L. is, took tlie pauperis 
examination, and made an order for remoying him and 
lus wife from L. to Goggeshall, in Essex, and at the same 
time endorsed a suspension on the order of removal; 
and on 31st July, the order was executed by their per¬ 
mission. The parish officers of Coggeshall not paying 
within three days, the magistrates, of Colchester issued 
a warrant of distress, and Coggeshall not being w'ithia 
their jurisdiction, the parties applied to the ilefendant to 
back it, which he refused. In shewing cause against the 
rule, it was observed, that the order of removal was 
illegal, as the pauper Iiad not come into L. to iiihabit or 
.settle, but was detained by an unavoidable accident, and 
fell within tlie description of casual poor. The Court, 
liowevei', upon the reasoning before stated, thought 
llie defendant had, no discretion, and made the rule abso* 

Jute for a mandamus, commanding him to sign the war- 
rant. (i) , 

(r) Per Lord Kenyon, C.J. Rex (4) Rex -n. Kynastyn, ante.-(i). 

V. IC/Daitoii, I Bait, 17 7. 

Where 



md the Form of the Orders 329 

Where an order directs, t 4 iat a certain stun shall be paid Weekly re- 
io the pauper weekly, and evciy week, it is due at the 
beginning of the weekj and the parish oJOTicers should pay 
it then, (i) 

Tlic jurisdiction to inal^e orders for the relief of the No appeal 
poor by the sessions, and by a single justice, are concur- 
rent. No appeal tlierefore lies against an order of main- 
tenance; and the reason is, lest while the point is liti¬ 
gating, the poor should starve. (2) V - . 

* V 1 ' ■ « 

The 9 Geo, 1 . c. 7. s. 4. enacted, that where any poor 9 Geo- L 
person or persons in a parish, in which there is a work- 
hoiise, shall refuse to be lodged, kept, or maintained "there, 
that such pei’son or persons, so refusiug, sliall be put out 
of the book where the names of persons "who ought to 
receive collection are registered, and not be entitled to . 
ask or receive collection or relief. 

This statute was productive of many harsh consequen- Extends 
ces, notwith standing the humane interpretation put upon 
it by the judges, viz. that it extended only to compd those asking r«- 
})(Tsons of a family to go there, who were in actuid want 
of relief (3) . : • ‘ 

But this provision is now alterell, and d. discretionary 36Geo.iii. 

. power given to magistrates, by 36 Geo. HI. c. 23. (4), s;o*rcs?"dis- 
it is expressly enacted, however, by s.,4* and 5. that it cietbnary 

riiall not extend to places where houses cf industiy are Secs to 

f 

(1) Rex v.SobiiFeaetiUy, X Tern (i) And” «ee'Reap v. Carlisle, 

Re|>. 316. -3 Rurn's luttice, tit. Removal. 

(2) Rex v. North ,Sluelds, Cald. (4) For the remedy to enforce obe- 

dience to orders of maintenance, see 
ij) Rexw, Haigh, 3 Term Rep. post. Chap, sa^xu, 

^ 37 - R(!X ni. North Shields, ante,* 


pro- 
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order relief provided) uiider 22 G«o, 111 . c. 83. or under any special 

3t the dwell- . 

ing of the act. 

jioor. Bui vvhete there are houtea of industry. 

Orhuu- Wliere, therefore, 4 Geo. III. c. 9p. was passed, for 
pwated'h’/* incorporating two hundreds, and thrected that a house 
a panicular should be built for the poor's reception, and provided 
that, three months after the house should be built, the 
said poor persons, and persons incapable of providing for 
themselves, should be mtder the government and manage¬ 
ment of the said guardians of ike poorf it was held that 
this excluded the magistrates of -dhe county from any 
jurisdiction to make an order for the relief of poor living 
within that district, (i) 


SECT. IL 

Qf Workhouses, 

ii^ARisMES are not compellable to erect workhouses, 
but may maintain and- employ their poor at their own 
homes. (2) 

I 

Under The 9 Geo. L c. 7. s. 4. enables the parish ofticers, 
9 Geo. I. ijjg consent of the major part of parishioners, to 

c.7.majonty 01 . , r 

of officers purchase or hire u house, &c. and contract with any 
woLhouse, foie maintaining and employing the poor. But the 

or purchabe concurrence of all the parish officers is not necessary to 
of majorpart make the contract valid, the assent of the mi^or part is 
uLers"**** sufficient, although the rest refuse to ^in. (3) 

(1) Re* V, Keer and Richi y Term (3) Rex •v. Be'eston, 3 Term Rep. 

Rep. ijp. 1 Bott, 410. PI. joi. 59». I Bolt, 408. PI. 500, 

(a) Per Buller, J. Rexv.WetheriD, 

Cald. 43 z. 

Two 



Of Workhouses. 
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Two justices by an order remove W. H...£rom tbe pa¬ 
rish of Lyncombe to tbe parish of St. Peter and St.Paul^ 
in the city of Bath; to which parish they adjudged him 
likely to become chargeable. The sessions on appeal con¬ 
firm the order, and state the following case:—The pa¬ 
rishioners of the parish of St. Peter and St. Paul, in con¬ 
junction with the parishioners of the parish of St. James, 
in the city of Bath, some time since purchased a piece of 
ground, situate in the parish of Lyncombe, and built 
thereon a house for the reception and maintenance of the 
poor of the several parishes of St. Peter and St. Paul, 
and St. James there. In September last, the pauper 
W, H. being impotent and unable to work, was, together 
with all the other paupers of the said parish of St. Peter 
and St. Paul, removed from thence to the said new erected 


Two united 
parishes may 
hire work- 
house in a 
third, and if 
the poor re¬ 
side there 
under a cer¬ 
tificate they 
cannot he 
removed. 


house in Lyncombe, where he and the rest of the poor 
have been maintained at the expence of that pai ish, with¬ 
out being any expence to Lyncombe. The pauper, and 
all the other poor who went into the said house, carried 
with them regular certificates signed by the officers of 
St. Peter and St. Paul, andj.which were delivered to the of- 
cers of lyncombe. Notwithstanding which, the officers 
of L. obtained on order for his removal,, os not being an 
object of the certificate act, and therefore unpro¬ 
tected by it. But by Lord Mansfield; after stating the 
object of the certificate act: The want ®f workhouses 
was soon felt as an inconvenience. They were not long 
after .2. e. the certificate act) introduced by the Is^slature; 
and if well regulated, a moft desirable m^e of relief they 
are. They supply comfort and accommo^tion for those 
who cannot work, and employment-for l^ose who can. 
In many instances which have chanced to fall within my 
knowledge, jiarticularly on the midland circuit, they have 
reduced the annual amount of the poor rates one half. 
But this benefit could not within itself be received by 


every 
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eveiy small district; for where parishes were small, th# 
expellee of the necessary buildings was too heavy for them. 
Single pa- obstacle was foreseen by the legislature, and pro- 

conw cTf ” ' against accordingly. Though single parishes could 
>vorkhoutes onty ctintruct for these buildings within their own limits, 
twhin their where two unite, no restrictions WTre imposed; the 
United pa- power is general. It is obvious that the workhouse of a 
in*a*4!rdf parish must be moft conveniently situated in that 

parish. Upon a similar principle, where many parishes 
were jointly concerned, the legislature did not require 
that tlie buildings should be raised in eidier of the con* 
federate parishes; because, in such a case,a spot might be 
found ill some other parish more centrical and better ac¬ 
commodated to their general convenience than any part 
of th^ir united district. The act therefore authorizes the 
purchase any where; and when once the joint purchase 
is made, wherever it be, it becomes a part of the local 
«ystem of each conti’acting parish; and if the poor will 
not go there, they arc not entitled to relief. 'Ilie same 
narrow spirit that has impeded the progress of this bene¬ 
ficial plan now starts up again to limit this power, and 
almost to overthrow the act itself^ which was calculated 
ultimately to reducqexpence, as well as promote industry 
and encourage manufoctures, by emjiioyiiig all the poor 
under the eye of one master. But the objection is not 
warranted by the certificate act, whatever might be the 
leading motive in passing the act ; tliat statute authorizes 
the whole body of the poor, of whatever denomination, 
and with whatever object, to leave their owm and remove 
iqto any other parish, provided they can obtain the pro¬ 
tection of a certificate. Contrary to the spirit and policy 
of the act, and not obliged by tlie letter, ' the court will 
not make an exception of a case which the act itself has 
not excepted. The true policy is, certeinly to enlarge, 
and not to narrow, the district within which the poor arc 

■ to 
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to be maintained (i). As to the objection of its being 
an injury to property; the introduction of a numerous 
inhabitancy, by increasing the consumption of provisions, 
must unavoidably tuld to the value of that land, the pro¬ 
duce of which is by such a demand consumed. As to 
the possibility of a few illegitimate children aetjuiring by 
birth a settlement in the ])arisli within which the work- 
house stantis, it is impossible to foresee every inconveni¬ 
ence, and all that can be said is, that (k minimis non curat 
Lex’* BiMer J.~r As to the last difficulty raised, I doubt 
whether the poor house so occupied, and become in this 
manner the perpetual property of the united parishes, is 
jiot to this purpose rather to be considered jis part of 
tliosc parishes to which it so belongs, than of the parish 
in which it is locally situated, upon the same principle as 
that of many resolutions in the case of such children Imrii 
ill gaols (2). Both orders were quashed. (3) 
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The putting people into the workhouse does not 
impose upon them an obligation to work if they are 
not qualified for labour. Every person in the work- 
house is not obliged to work. Suppose a man is iii a 
fever; were the matter or keeper oT a workhouse to 
exact labour from such a person, he would be indictable 
for it; and 1 have had several indictments'of that kind 
before me. (4)0. 

By 49 Geo. HI. c, 124. two or m«&e of His Majesty’s (jp 
justices of the peace may at their petty sessions direct «. r34 f.i. 


( I ) Veart v. Westgarth,^nte, vol. i. (») Anc«i yoL i, app. «t seq, 

58. Accord, in Rex {.etgh, ib. a6. (3) Res v. StPetf*** and St.Paurs, 

coyrt seem to entertain a contrary Cald. 3113.^ * Bott, 433. PI. 5.M. 
:emiinenr. Bat see the several opi* (4) l^er'Xtord Mansfield, C. I. Rsi 
*11008, ante, vol. i. and th« cases ». Whsfbip and Granwell, CaW. 76. 
^here referred tot. 
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such ^es, orders, bye-laws, and regulations, or any of 
them, as ai*e appointed to be observed and enforced in 
every poor house established under 22 Geo. III. c. 83. 
to be observed and executed in any parish within their 
respective divisions or districts, as fully as in those in¬ 
corporated by that act. 

By 50 Geo. in. c.50. two justices within their limits 
may at any special sessions direct the rules, orders, and 
regulations in the schedule to 22 Geo- III. c. 83. or any 
of them, with such additions as shall be made by them, 
to be observed and enforced in. the workhouses, poor- 
houses, or any house set apart for the purjpose, although 
there shall be no master or mistress to superintend the 
same. And two justices in any special sessions may add 
to and alter the rules, &c. which shall have been made 
at any previous special sessions, provided that no ad¬ 
dition or alteration made by the justices shall be contra¬ 
dictory to the rules so established by 22 Geo. III. 

** and prodded that the same shall n6t be repealed at their 
quarter sesaons of the peace;** and' for carrying those 
rules into execution justices of peace shall have the same 
powfers as are vested in visitors by 22 Geo. III., and 
church-wardens and overseers within their respective pa¬ 
rishes and townships as are vestedin governors of the poor. 

< ^ 

By sect. 2. persons contracting for the maintenance 
of the poor, are i^th respect to ali such things as they shall 
contract to perh>rm and provide for tlie poor, made sub¬ 
ject to the jurisdicjtion and orders of justices in like 
manner in all respects as overseers of the poor, and the 
orders are to be enforced, and the contractors who 
disobey punished, and forfeitures and pendties levied 
in the same way., 

•, * * 

By sect 4. justices in special sessions, upon appli¬ 
cation by the major part of the overseers, may appoint 

the 
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the keeper of tlxe workhouse to be the governor, who 
shall have, until such sessions revoke the appointment, 
which they ,are empowered to do, the same powers and 
periorm the same duties as governors appointed by 
22 Geo. in. c. 83. 

By sect. 3. persons sent to the poor-house who cm- Stet. 3 . 
bezzle, waste, spoil, or damage any of the clothing, 
goods, or materials committed to their care, or who 
carry any of them away which- are provided for the use 
of the poor-house or any poor therein, without the over¬ 
seer or keeper’s permission, shall upon complaint on 
oath, and conviction by one or more justices acting for 
the district, be committed to the house of correction, 
and kept to hard labour for any time not exceeding two 
calendar months, nor less than seven days. 

* 

By sect. 5, any breach of the rules and orders put Sect, y 
in force by this act arc to be punished in such manner« 
as the breach of the rules "and orders under 22 Geo. III. 
c. 83. 


iSECT. III. 

Helicving FandUes of Militiorinen, 

The defendants were indicted not obeying an 
order of a justice of peace, made under tlie ip Geo. 111 . 
c. 72. directing the defcndsiiits, overseers of St. John, 
in the town and county of Bedford, to reimburse a sum 
of money, advanced by the overseers of the parish of 
Mepparsball, in the same county, to the family of a sub¬ 
stitute in the militia of the said county, for an inhabi¬ 
tant of the parish of St. John: and which family, at the 
date of the order, dwdlt in the parish of Meppershail. 

^rhe 
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IJie defendants being found guilty, it was moved in 
arrest of judgment, 1st, That the indictment did not 
set out any order of maintenance previous to the order 
of reimbursement wthout which first order there could 
be no legal foundation ibr the last order, ad. That the 
01 dcr w^ retrospective, being for Uie payment of a sum 
supposed to have occiUTed under an order of mainte¬ 
nance made long before; whereas die act directs, that 
the order shall be made at the same time with the order 
of relief or niaintenanc^j and that it was for a gioss 
sum for eighty-three weeks; and as inhabitants may 
change in that time, they ought not' to be so charged. 
3d, That it did not appear upon the face of the indict¬ 
ment, that the. militia-raan, for whom tlie substitute 
served, was balloted, or that the substitute was sworn 
or enrolled. Lord Mansfield—“ In indictments, the 
crime with which, 4 lic defendant is charged must appear 
with a scrupulous certainty: and here it Is disobedience 
to the order of a justice. Kow it must appear uj>on the 
face of the indictment that, this was a legal order; for if 
it was not so, disobedience is np crime. Then this is an 
order of reimbursement; 'which pro-supposes an order of 
maintenance. 3itch order necessarily must be; for if 
Uie overseers had made the disbursement of their own 
accord, and witliout an order for that purpose, they 
could not legally be reimburse. Such voluntary pay¬ 
ment would not have entitled them to rcclmm the sum 


advanced, because they are not authorized to judge of 
circumstances. Mad.the justice of peace recited the 
order of maintenance, it is admitted, the indictment 
would have been good; had he even in general terms re¬ 
ferred to it, the Court mlghf: perhaps have presumed 
such an order properly made. There would .then have 
been aome colour of authority for the jurisdiction exer¬ 
cised ; but so far from having recited it, he has not made 
the slimiest reference to it. The ii^dictment, therefore, 
IX ^ ciumol 



If hi i'in'j ' '/ t 

cannot be* nipjJoitwI. %<?5.Mes t1n> <mH?r of r^iinbin .s;*- 
ment is not nt all eO»UK‘Ctt'tl with <lio ofder ol’inalftte'' 
nance; ilidugb tlie fli?l require J Uuy slmnWboth be nntiie 
by the same justice ht the same t!uj<s ('*■ tltar'-whaLcveiv 
shall be }V»iti ?baU bo mnlburstnl; but UiK i> at the dis- ; 
tance of u fttir, Mnl fof a smn.” 'iln* juclgimnt . 

was^am'stetl. (t) 

' .V * ' • , 

t '* ^ ik 

; iu h .snb'»e/jnauf Cii^e/wluuht'as upon appeal from an Tl»«:ojd*j: 
'ord^r brsewjipi»«y inhere the order toi*Olmbmse\\a!» made 
. four Years* alter the ord^r oi* maintenance, if ^^a'^ held, roimiittise- 
that the aid ot p 4 rh{Uncnf'chrei (. m pO'Une tones, t,i.it 
tho Mcm* for reJptbni^ menf shall be made by Uie s.mio J 

justice;; a»ul at tW‘same time, ns the order foi mabitei- at ihi- kanie 

Jiuficc. '^riiere scehi* aKo ^nod lea^>olt^ tor rcquhitig that ■’'' ‘ 
to Ik) donoj, as llm inJiabjttmt' ofti parish aiv .i fluciu-t- 
ling bod}, and It would beunj|n»t th‘tt one sd of persons, 
fit u,gr'‘at disUuico of time, should be ^called upon to dis* 
dmrgc bnrlheus which wi^e indirrod bdbrethoj becauhi. 
inhabitants. An qrdor of spssiotis^ d’lerefoic, <|uasliing ^ 
the order t)f reinibiuwnetit* aiuT tlie 'eon^ledon fnnulcd •. 
tbefeupon> nhs eonfirmctl. ('?) 

' * > . . 
la die foregoing fasie^ the deferu^ht, was an over- 


kOVer-^ Anai>|^, i 

see^qf.the pafl'^h pn whom the oi^isr of rciiqbursement 3i,(^-tt.j 
was inade, had bmi couvloted in a penalty of 5I. under 
340CO.IIL c.ii7. S.3* and idtqrw'app^alnd to the ueo. lii. 
iicKt iii^Iom against the order and|t!«>nvieti€m. t>iio ol 
llto qilf'j^tions made by the ^e^sious |tas» WUctlieir an ep- 
pcsil chutd l‘*e mniptaioeil by the sq>pcUauU against the 
owyrj<d’r('4tuhiu**k.'jmHit, iioticobGipg girohi thereof subse? 
qu^ent '-to the convictu^u ? 1‘he court, by a^^niing their 


qn^ent 
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ai'cU;r ntadi! iij^wn i he appeal^ tlcddwl tJuit the appeal 
wuiis properly broughl. (l) 

* 4 ' • ' ' *«'*■* 

it sijciTis, likewise, that thd parii^ to Vhich the prhi- 
cipttl militia-inaa belongs, is liable to reimburse that of 
‘the substitute’ tlu' dxpence oiF mamtaiiiing his’ famiiy, 
although the substitute had more than one child when 
enrollccl (a), or bad neither btxai ap})roveirl nor enrolled, 
provided he is swwjii in and actuall)' serves. (3) 

, “ One Spry, • of the parish of Barnstaple, who* was 
drawn by ballot to serve in the hdiitia, procured one 
. Eastman, of Monkicigh parish, to serve for him as his 
subsiitule; when Eastman appeared bc 4 bre the depuly- 
lieutcnant, in order to be approved, he t’eprescnted him- . 
self as a single man; it turned out in die sequel that he 
was married, and had several chUdrep. . Eastman being 
approveti and swoni in, went out into fictiud service; cer¬ 
tain expenees were incuiTed in maintaining his hmiily (4): 
mid the question is. Whether that burdien ought to be 
home by Monkleigh, that has nothing to do witli the 
prmcip?il militia^man, or'by the parish of Barnstaple, for 
which the Bubsfinitc served? It seems to me, that the 
construetion put on the first statute 26 Geo. III. by the 
prosecutor’s counsel, namely, that the words commented 
u|K>n are merely directory, is the true one. Tlie deputy 
lieutenants ought to make every inquiry before they ap- 
provc^of a substilutO; iflie have more than one child, he 
aught to be reject^; but if the dejputy lieutenants do 
take him, jhen'he becomes a Jegal substitute,-and tlie 
parish for' which the principal serves, must bear die mc.- 
pence of 'maintaining his laniily, ,T|ic' ||ndency of the 
dclenilaiit’s argumerjt h>tto shew thCa^he %hpie is nul- 

, ' , ' s « , 

' f t) R«x<P,Ledbury, 7Terra(3) Hjedbury, Wi’pra (j)*-, 

{a) Rtx. v. Willis. Terra Rep. {4) w^i:© fmjai by « 

*79.' verdict. 

' , . . ;; ntv.: 
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li i V: but the cans^IttQyncc of (bat uiual be. that u wlioJe 
re!jfiftietit iniiist ]hetii«huutlc(], evcai in lln* hujc oil^\eneiay,, 
if ii. shouht be ihk'ovcrwl that it ih eoniiKised of substi- ■ 
tutes, each pekpa, hadthaw due chitd. Be- ' 
side's,. , the ■ w^rllsi'ioAfcs^biKl act of pafOanieut(i ) are 
«-»eiuTa}: aiid thic of the chiuseif mentions the word fumihu 

<* f - i • '» ' *y. ' ' * 

As theretbre the. ^tb^tifiite was approved aud'sw'oni iw, 
.md actually did itt thf militia, i tliink that the 

•whole of the’ acts of parlhmieat attiiched on hint in that , 
sit(nition,^ind consequently, thattlic parish oi‘Barn&ta]i)e, 
for which, ,the pi'incipah was drawn, are liable to reiin- 
burse I he otherpimsh tlie cxpences of inainttuning tlic 
fiuiilly of the Mib^-titute: a t^jurarv detenniwition would 
not Old} be against tiio iiitcntiou of the It'gislalure^ but 
protluUii e of the UO.I danger*ui- lonsoqnente- to the 
vvhol.‘ ^md;, of the militia. [?} 


And m Ilex ■»'. J^tx^nry, Lord Kenyon observes,,If 'V m 

Uh objection liad only been that th« substitute was not where the 

approved ot enrolled, probably J should have thought gv^’^rll aH 

(tliuugh u is not neci‘«snry to deculc iiiat point) tliat up- ssiveb.'Ai- 

on Um principle of onr detenninaiion, hi He\?>. WilUs, thin-' 

that orovi‘*ion ni tlie statute was onlv duvetoVv. and that; 

* . ’ " ' : cnnil.-ij 

if the NubstiluttMvere sworn and aclualK served he was 

eiilitied to all the benefits of the act,' {3) , , , 


But the method of providing fpr the htinihvj ol ndiiiia- 
men n* -iltcnd by 43 CJeo, Ul. c. 47*^(4) ^ . 


(i) V lit t ^ ■5 ^ forcntlhuj Hif vuvi% yidcwsi, .‘.r.i 

eti .l,oid C. Rix fimiteMOI'x^il«i>euil>irkfdfori;n'6i^'U 

-v, WjU»sjit» t um Kfp. 179, emjkjyed there,. 

i.tab[«)y,an» (p ti nnuii to tlwr hwic . Inuw* 

^Hpujdn. ? I fj'•>» VppeiiilUt • 

ni. .»«!# 5? G00.III r I 7 (. 



3 




•sr ' 


j , SEC*/;. _iv. 

maintaiimi^ caimd. - 




Ivit'-H 

S(J 

•c 


!> #i jKior pcrsuw, /iot J>Vja be- 

..,.^uttj itf cmiies cliargealsW, froij>.,aci:itU*ilt or cuUiMjUy, 1^,^* 

witbiti I'ik* cit)8Ci*i|itiou of casii{i1 poor, and tho palish, 

" in vfhidt he i/s 

ti«kcciOTof bhtc{i). ' ™3 so Strong, that 

■* > 1 ' ^ parishioner, npt tM'ih^ a parish <;^Cpr- U^ht’s caro oi 

L Wtiua; one I’eaiclcrcti poor,and uu|>otertt front suddow. apeidont^ 
a/ by the fracture of a ih*a’»‘^V W recover against tin* 

, paiih o^feeji's dje siii»..<34|wi,4c^l ior hiss, cure soj)- 
|K)i1, upon itp. inipiicd p^htJSc; ar^^ tins thcir 

t6c «v 

seici' r im plied promise^ the suni ‘tvIilcif- flt'Cy' expended jot 

h4 relief from *lhc. ]|^l^c:/hy' whitdi'he w 
MM>uvc.f jifthdwgh they give -nofe itofthe ;,p%m of the pa^ 

“ ' > ' i* , . ' / ^ f"*"' ^ ' l-f f i “ ' • r J ‘ ^ '^S- ’ "* •' 

K.r iron, ■ -- iwster of a 

!th« I'jujwVs seA;a*itAvho 

trS’h^ jfbf'pp.riiilieWart^ obli- 

j.'.asiy «cr^ imtion, to’thhe-coi^'bf'fbelc \ , / 

¥iUit. O '.. ,,f . -''V,, .' '' - 

, ^. ■ ' ,. ' "■ ■' ' ' ' -• 

• Vi)' 

■'J-’^k, iV*''' '■ ;'>;aBd;)?ee,W.^en •». AtfWy,.,/f'Bf«. 


, ^3, ,.. , »u 

’tA,N.K/i;3g/i4ire;j#tk •■' R«rxl2ast^ i&j. :intc. 
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ike 

tfie parish officers a;v j’ctin»i|y from oHut, 
thoir remtiiDiiipc cliity i'' to malce up mul t*icM 
j'eo-ints and to cieliver o\ex: any balance iu tbc’ir fauuU 
:t» lUotr sucfcssm-'*, togelbor nuh the property and docn- 
mi nts of the parKlK 

By 43 KH/„ r.'2. ;s. z, -. T^. plpirc%’ardc«^ and over- 

- _ ^ ^ i K > •«' *1 ^ . II 


?l>KilU V. ^ - - -- 

aflor other wer^a arc npixdnatod^'ti^ike and yield njv 
to. such tm JusUc^^ 0f ' aecoontss 

oi' all incmics pc^efit'ed hy as, have 

bccli ratod and not 1 r«c 05 ve^, an^ ,<^;tlp stock hi tlielr 
iuiiuL, or in, thoi^ 6f 

other things concewiing,, their oflJcej^l'^hd ’such'SiiHis as 
are in their hands, shall j>ny to BieJPScci'a newly nouiW 


lo thc -0^iiTit\ gaol uhtilpiiytuent. Tlicy niay aho 
mit suHi as refiiKe to ftcconntj there ronMnt 
ijaU <Ji' nuv^'Vri/,e, umU thev .ha\C‘,ncco»nled,m^ satl''r,et 
-■ ■ V . ;; • ■■ ’ ••'■hd 
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Account 

aiul paid so inuth as upon tlie account shall be rcnminiii;* 
in ilu'ii hand'. 


'‘■iJeod. 'The i-Geo. e. 38. .1. reijuireS tifjat tiie) *-hal] 
'' iihiii jfbui teen \l s \ iheir stircessors are apjHjitrtctl 
witiM deliver in fo tliti'i jUst vine! pcdcct aecoujits in 
i lairlt* ebtered ui book to Tie kept foi* tite pm^iOA* 

*orj ■'ijined he them, of all sonis of luoney feci^hcd by thf in 
.viui suras» rated atwl «sse'*!»od and not reciHved, and oi ab 
ji<K)ds olmfteie, stocks, ami matfriaJiS in their hand oi 

" ' ^ IT 

in tliO',!* ol an) ol th<‘ poor m ortljer to be wrought, uu^ 
Cl ail meiuos paid by tliein, and of all othcir thinji-* lou 
coining thth* office. The) aieaiwi to ptiy and del mi 
ova alt sums ot iiiouey, go<>d[i«4 chattels, and titber tiling- 
' as shall ho in tlioii hatids unto Uie biiccoeding oki- 
stCrs; and liie) shall vt'rifj thcMr account by oath, oj <1 
a qnakcr, b) affirmation, k/oicont ormort ju«tioes, \\h<' 
til >U sign and attest the caption of the sumo at the foot ot 

tls(* <lCCOUtlt. 

An i i' »<* ft luilhei piovides, that the accounts shall becnrotul*) 
m pu'<rved b) the parish ofhnuN in borne public phur, tli 0 
I 1 lu persons isiicssed or liaiAlc to lie assessed may in-pni 
them, on payin^< 5 d. tor luh Infection, and may iia'f 
copies vn pa; ing dd. for i icry three himdriHl words. 


'■ ' 2 
C' 

1,0' u 
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ti I ' r' I- 

ni 


Oiiifti ? j 
mo II 11 
» ) otljcr 
i ill b s^iir- 


fccta. enacts, ihai if tho) shall ic fuse 01 mglctl f< 
jrwk‘> and yield upanaccou.it vciifieila*.afoifisnid, mtlno 
tli^ tune limited, or to jia^ 01 d<*hvei over sutli sum 01 
'•ini', of money, goods, chattels and other things in ihcii 
baud, mb or move ju-ticcs lua) commif them to the 
common gaoi until tiu’) do, 

Kecf. 3. retpiitesati overseer, removing fj*om the jilacc 
for whl<h he waa appotuleri, to delivet up his lecoiitits, 
and pay hib balances to fcoine churchwarden or m'ors* ct, 
13 ^ picu< us 
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previous to his removftJj like penalties* It also rc- mg their 

^Juh'cs, where uti overseer dies, that, Ids executor <^r adini- 
uistrator shall, within forty days, make .u]> the aecouiits, 

rm(l, deliver over iwijf balance, 

, ■ '''"a. . 

50 Geo. Ill* ti;49*^Vafte^ recituig the jirovMon^ of ^oCco.iti; 
,j}3 KHz. c. .and nlso 'that in 17 (3«0. |i. e. 3U. rc- 
<-jiuring churchwardenis ,§ttd overseers .to deIt\or, up ihcir 
accounts, verified on oatl^,^ to. their successors, within 
14 days,sucK 
is mjuireci lob)emade and j^cidciii s-ign^l and yUf>icd 
hv viriutjof 2 7'1^60. 0,, K 38. it shall be subjivlttcd 
ihc churc]^^>rdens itfid overseas krty^ or more justices 
fti' peace ^ti^e county,.dweOiijg in dj* neavthe pavish or • 
place to w?hicli such account shall relate ar a'Special ses- 
',ions to be holdealor that purpostV wdihin, the fourteen 
dw\ s,appdihted by fy Geo. ILlov delivering such account, 

-aldth justi<M.-,s' »re ,authoitzj^.,.and empoww^^ il’ t])t;y 
ihink fit, to examind hfto the matter of such account, and 
administer an oatli or: aiHfhmtipn to sfich ch'im hv. ardcrih 
and over^«f,#\lhc and strike 

imt all sii^ ^arges' and pa^ep^ os^he^^ di\-m to 
!>f.' u?ifoUtitc^|.'riu4,/edtti^^^ deem exovbi- 

ha% 



the signing and #ttistiag such , any igoods, 

chattels, Or ot^er t|d;^ which,, |h^’ exiipiption and 
aliowaiice of such account in sh^lt 

■ OOOoOj? 41 ''V’'*-0' :w^': 



()i AtXOWlL‘!, 

« • « ' 

appf'arto be in tb,o of such clnm’h^ 

orwem-erf* it shaft W "for ^iny two jus- 

tict> vf tin? iwaco to her, -tliem to the 

couimoit'^.iol;,; uiilijsWU 'have iitaSe ami yieided 
•sudi irc^ountj a»d verified ;-as aforesiutii, or 

sihall havoddiveroti ovei’>ueh' go^xls^ other 

simU aj^jpdiir to be so it^auiiiiig hr their 
lumds; I aiid ift ease they, ol&'any shall rduse, or 

rt^ioctllo pjiv their sucqci^sor^ /wMlhfc^f^ days from the 
signmg;iariii'idtosth%--«n<^\;«tn^ tontiey or ar¬ 

rearages wlm‘h|j|^ on ^aioinatlon' stiid'fi^owance thereof, 
shall “‘appear or .be'iblind ' or 

any of them, oi^ remaining in tireit* imnd% %;ghall he 
Jawful for the subsajnemt churchwardens and 
hv witmdt ftoin-tw'o’oi^ of tKe^ to 

^ 't V *" * 1. > ( ' -j* • 

levy aft such' sums' mdhtiy b}" distress and jsaWof - the 
oflei uUt’s' '^odsj - rend wit||; to the ' part ies the 'ny^rjdii s, 
and in default of disstress; the Justices may commit iheiu 
to the county gaol, therfe i6 rimuitif Without bail onnain- 
priztV nntil, pujmcnt^feiitdilniOiic^j^t afrea 


JriT . 


the 



tene¬ 


ments, may app^l 
rd, oivqiun’tcr the tontli 

<iay, ikmi rrujking $»di paid, br de> 

Uvered over to iliejr mon«*y, grinds, 

* . t' ■ • t -'I-,.. '. V_il.. _' '_j. 


jhattds and otlier 


(d‘ the account 



hanfls, hkivjng’ ahlk. eMn-cd'into^4 recognizance bc‘- 


doublj^;^he snm.or t«tae in dispiitcy toei^cr .41011 ainjctu 
nt >nvh iv6xi or nna mmy by, 

such order'US shan at. dial or uni f^uh^^uent session^ He 

' ’ ’ ' ''^'''’V " mtulc 



«w 

(}f Overseers' Acmmits* 

niaiic thereon; twul the justices assembled at guch ses¬ 
sions, on proc'f of the mattes aforesaid and production 
of such rec{)g.uiz;tnce aiid pn»of of the same Itavihg i>cen ‘ 
duly entered into»„ina^ad|ourn ,^iich appeaV'tf they 
sce occasioii, or hear'.titu mul examine into apd 

confirm of revci^o stidi di»illowancc or reduedon in the 
whole or in part,,fis to than sliall seem just; and jnay^so 
make an order, if diey .sliall think iit, tWt such church¬ 
wardens. mid overseers shali^havci the costs incurred hy 
them upon the apped tWh^dipid of tlu* poor rates, and 
the order of tho ^peral quarter sessions, in execution of 
the. po\v<?r giyat tlienr by, the act, shall be binding ou all 


3 '% 


piu'tics. 




By Sect. 3. tjie form of appeal against the accounts 3. 
by any person, entitled thereto umlcsr the fonuer acts is 
preserved.; 

• V ’ A ' 

'■ '■ ’ ’■'I* ’ '■'H' \ ' ' 

By Sc'Ct 4. every m%yor,. bailiff^ or qthor head oiliccr Scct.4 
of any .town, and place corporate, and city*,. or any t\\:o 
TiiagiKtratcs thereoi; being justice of ju,slices of the peace 
r; s}KX'tivcly,\|Vavf Uio same poifcp wiUun the Imiits ot - 
their several jui*is<Uclious,, its;jui^hcp^^ the county nave 
under tlje act, subject tO' appeal, to- 

1 lie wssioiiH of dm jyuit, ^ix 4 pt. wh^.ffierc are not Ibfir 
j notices when it. is • to be; ni^dp |p d^s© hnWvl^. , 

county, - ■ ■ 

’ By Sect the certior.f»'us taken h^#and|illo|defs and j. 
proceedings of sessions, -ihj^jtijSticpp'ul^cct tO' 

appeal to die. Sessions)’ arc made and.conclusive. , 

' i?V &ct. 4 i dm act is not to extend to the.acpouie'' of 6; 


j I AVivi Jkjrj^ 

noi* to the city of London, v , 


By 



&eit 7 


0 / Ova c /-v* Jhronni'^ * 

V , * * 

By scct^ 7* no pio|i&ion'iOi' legnldrUyi^* oi'43 Eiiz* or 
i7.C-»po.n. nro altciei} or icjpcakd, except ,so far n? 
' *lhc aio e^piQ^sly omoiidctl or dterfed by this 
act. 


sKt "T. n. 

" it s' ■' 

OfiJuk 7W mid Mannef^ ^?mhng up mt^ dti^v^hi^i lh>t 

Auoitnfs. 


■< f ' * ' ''' L* 

\\’l‘«npir<h Th£ monoy depOMtod m llie <wer^g^^^|feanth !<»* 

pm<tii but the Utter has to 

acto«.nt jiid cull upoft h»m loi or for hj-s tt^^ouiiis 

■ Uen days aftei tbc estphatiOa oi his jour, ujMj^ss he 
prc\ioiLdy hts by removing sifiijaiti * the 

l;laoe.{2)^ . 


-Airtmnto 

1 u V to ' e 
kept and 
htlarced 


9 Gto» > 4 . 

Cf Sa 


The ij Goo. IJ. 0,38. fi, j* ditoi^ llmltlie account? 
elifttl bo fairly entered in writing Jti aijiookj and signed by 
then)>,of all iponips roccivctk attd sums assessed and luit 
roerivetf, and also of dm pWJ'h stopfer They arc m- 
titlcd to take orHlit, fur ai^b niQnqy as tlhoy have pro¬ 
perly expended in the mttyoaiibn their duty, but npt 
for gums disbursed for to ^W|dch die rate 

by laur itiapp«l%ubl£i(^^^aa:^^^|h<^ arc to be allowed 
oalyTor th<^ but© ca^^ccfc {4) « . 


' > 


\ ,< 9, 7 ' inust uot bring to account 

uot r^gjwtcsrecLm the pat^sli 


T Hep. the. accountys^t^^l^yfbliil^m tkjt 
%. Se« a1-<o Xpi O^l^on, po^u cs t.,puyj|pu»^bht8i^pvd, 

48. , '%) 

(a It' jty -del?. 4 c, J8/4.dlyytt a 14;du/!^olf» /<&«!-■ 1. 

h )k Jl • «a«il ^ ^ 


r 


books*' 



(y the Jusked Jw isiiickouj Si<» 



Ixufks, cxctpi it be clone on fcucliUm and cDicr^nt oc- 
lasions opon paiji of JR)rfijitii 4 g 5I. 

^ H. k 


If they continue in office more years, than one, 7h,<jewha 
they must settle their Itccotuits at the close of ea<.h\(ar. 
liKj uoinot meijiclo the eliurgeb ot several ycaisin one jensinw- 
act >imt, but all the items of the accoiuits shotildbe cou- 
hiicd to tlmt yOiVr, \vheji*the accoiiutb aie directed by tlie 
act to be^ passed j otherwise* q& th^^ inhabitants of the 
})ansh are a fittcttuiifigf body, * the present inhabitantb 
would bo buidened with ific expenoos of their piedtccs- 


SOlb. (l) * 


V 


SECT. in. 

Of thi Jmiietif Jfoniktttan at, to the Siialtn^ttpi Z)’- 
hver^^ and of AcLOtmis^ and a Ni^tict 

thu"( o/l 


Uy 43 Elhs. the acconot is bo ghen to two jubticx's, df tiie iu« 


uicl not to the succeeding pvorsem. {^) 

s 

The panbh migh:^ «vitiui|di^ four clays 

' Wo'd them liv 43 Elir, c. a. submit^thel^ accounts to 
any mogistt.iics ot their own cht^ing^ within Whicli tunc 
• they ctniid not be btimmoiied befon^ any justices: but 
when once laid btfoic particular jusj^b, eitlior by the 
ovefM'orb themselves, or by the parishf aficr dieso four 


uee‘> power 
t«; ’udil ic- 
coui ts, itn- 
di.r 4 l itl^ 

S 91 


days, n<> otlier justiceb could meddle with theih; and if 
they chd* ai^y allowance or ihsallowalwso by such jix^titos 
was void. (3} 


■■{t) Res V GpoUctiekii, 6 Term (, Rdt«. Townwod^ i Botr, 305. 
'Rep, 139, > p] po^, ^6(1). 

(a) AiiOtt.* Sdfc 



(h OiAt <;s jiauiuu',. 


llir ju'»ttcc\ aufljiHity in ■siatinp^ oTni*>*ti ’af^oaut-v 
lould not bp <klp« itod to anty otUoi. (i) 


c iimt fx r^pon that •'latuto tlip,\ taanot coinmit ,in oxus^n, 
note It Cl- iol not lulpiiigmy in an ac.<;,oi4ia ootil attpi tbewen i 
‘ c\pMcd(2)i noi tai biingujg in Q»^ tu 'width tlwy ob¬ 
ject ; ought to hern* -'ttt'ikp oot ’what is 

Net n sa^Jtd bahinep the uccouiii (3). f^Oj if he tcndeicil an at 
emmt iu grub-? of jtcLipH and paymoMts adid refused to 
iLcuint in tlelnpi in a paituul ir account} *yv produce his bot>ks, In 
uhidi he icteived the monies on tales av^bsed, See. and 
also a paiticular account to uhom hC't had paid Mjth 
4none)^ Uiaiged m giOss, thp\ had undei 

tills act to coui;y[iit foi icfttsing to give an foi it 

appctiis that an account had heeti tt nth red. (4) 


jvi^yfmeis Jt'WH!? rosohcd tlut Just ices might line o\er9&>ts a> 
nfw' iflpiison thpm» &>!' lelusiiig to account, (y) 

»ttu n t> 


ar«.( unt 


Form ot ui<* Commitment should blate the party to be‘ otcist*c t. 

comr,,tnH.ht It la Slid tohavcbc^ndetuftlhwHl, thcrcfoip, that wlicio 
r ,1,.)*'^ a chinih’warden M*as committed Ihi iciliwng toa<<o»Jit, 
he w.i'* drtchargod upon an ftaheus cmjpub^ ** foi if iu U 
cviumducd as o’V^r'tPciT} it must bo so expressed 111 iln 
iti^tiitnus, altuough the ofiiec of 01^ seer is aunexod to 
the oflicc of chmchwmilen, lor ihO justices h ive noixmer 
Over him a <fmichadi’dtli<.^’‘((f)) 


'Ih hid 
ucl 

u m t ur 
\ t e 


It bhould hkt.viii'-e 4Sfr} that he has not at toonted be- 
foicanv other jusUcc d theoidci only sj\s, thai Iu has 


Ryt Fumcj, i6 Vj(i Air 
tT^ Pi A io\n^tnd, 1 (.<n ^ 

PJ 341 

Rt*'1- f'l'wB,Ftj| zs 
PiKfn^,! ).Wd» > 

‘ .j-o 1 


(, II A * i dinfiXo ^tiw 39 
Pti Sfd.jALsH, i foi, 
1»1 307 , 

S} Rm- Pe r t Fvt). 74. 
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(y'Vte^' Jiffli'ves* Judsxfirfionf 4 '^,- 
» * ^ 

not acconnlctl iK^bi-etlic jivstices-who jnakia it, tliat k in- 
suflicieiit (I), The. 'wari^ant feoncTudej c«nriu>J m 

remain until tljc}' shaU nctjovuit,” and nots ui^ ilfitij be '' 
ilulj) acwr'^ni* to tlieve is a differ- ‘ 

cncc whellier a ftaan. is coruniltU-d a eHimjrtal, or for 
contumacy in refusing tO'do, a thmg requirctl. ’ Jn tlie 
first case, the eemnnitinent .must be, “ untd discharged 

' ^ V ' ^* 1 * J ^ ^ 

according to lawj” but in the lattef-, * utitil l^e coi^ply |tnd 



fonnmgdiis 






It ap^eats/.fi'bni the foregoing'ca«cs, and also rrom 
'^’id be detailed IjcTeaftcrj that many im- 
pcrfhclioil^ existed in tlie inanner in which parish oflicers 
were .directed to ]>ati.s their, accounts' by 43 Eliz. • 'Fo 
reirtedy. diesc tk'i’ects, together with -others .iii the sSinc- 
act, tbe 17 (loo. H. c<(:38* Was passed. ' 


L-f' U. 


«**■-' .. 

are reqnirell, ni i wp iiai C M ^aiTij itih ni n l u i y iWW K i i i injy< > 

jilijljT, Ill-jljiir 

’accomit fn OliijjiiirrhT "r 

ccipts -and..expmKliuires/Jki5.i^AV!)^ they cfmlli^K^^ 
be coihiiclk'd toj^ive ih'^, pmticul^;^ceQ^^^ in itenis 
tinder 43 Eliz. kl) .TTheyArp to driver these iiccoimts 
to the succeeding overseen^\who ixlte required to• keep- 
them, si^y; whereas iiiider 43, JiSlis&fjlhpy must ^ giK'n 
to; the jRticcs, who wx*re’to'aw^[|liein(4), 3.' Asa 

" -i*"' '0*^ 

• . ‘ ' * 'T ' ’ ■ , 

(■»)*, wrtnicnvH',l!««Uhswi>to|^.Xan^ *i*.- ' 
Bvij^ thh;^^^ins^iiec^si*.n v wlt^n th<- ante, \ 

ctimim{tn( ?iifc t ff uHdttr, 50 Oeo. Ut, (s) Garrockc, ajue, J48. 

"','( 4 ^ 

** WW!!'l!!ilP 5 Pil|llp^dfl!l^ . (*)• 3# (*.V ' 

• ^ ' I * *j| •* ^ ^ V • f' ’***"' ^ ‘ 

. ‘ fiu tlier 



; 5 o 0/ Ovcni K*#**’ 

* 

lUrtlici ^.ccurU> %o the parish, theaccoujits aio to Ik ^en 
fied by the oaths of tile jnutics, uluch the 4^ h'li/'. did 
not require. The oath may be taken bt'lbre uik' in.ip;!,- 
li.'»i<s,and if ahj^^amh ofliccr iK'gleels or lelu^c^ to take 
it, or ip niiike and' jdeld Vj) buch account’t'enfied as 
iiforcsahh two justices may commit him or thf m to gaol 
until they do. 4. TJioy are allowed 14 dajs alter tluy 
gpout of office to pa^ anddelhei over to their succes- 
bots the mojuey mtd other property of the pan&h reiuain- 
iT»gijfj their hands. Whettasi the 4f5[ KU/. sebmCd to re¬ 
quire that it should be done within tour tla^*s, or at fcHSt 
as soon as their accounts were allowtstk 5, V^ten they 
* donth, deliver in their account, and pdf ovt¥ ^10 money, 

8 ?C. as lequired b> 17 Oco. U. two justices ipay imme- 
di.itely toinunt such as refuse, until they do, undei 

43 Eli-«. they could n(»t be ctunmitted m the first in- 
vtance, nor until a wairant had issued to distrain npoi) 
them, (1) 


UOTTninatio-i 'Hie noweJKt fliven by 

■’nd allow- 
,.K .nde. 

43 J nmit ot CxammwMz the < 


.seem umdyc^d jui. 
L'te. .pis apk liKrcritrc the 

lursemmitb iw iwouisiicotw .uid 


the (iisfa ursema^nh bv JjJVO,11 id 
'oBowinS*p m^hant Uy tliat .statutat stdl con- 
tmi!%* f 'he^ThrporasliT^^^ r^oii to suspect their accu- 
racyTaiid chose to proceed upon it. (a) 


Rfliredy tit \tp7ien an officer refused or neglect t^d to mnke up mul 
iccoiuit uji- Verity his account,'under t 7 G'eo. II, c. 3juspccs 
might upon complaint, commit him to ga<»^). But 
they could not refuse to swear iiini Ix’loie ho had ac- 


J[l) See post. 353, (4)- See also the opinion of Vatte,!. Rex f Juw 
Rex -w. Beiges,» Salk. 3*3 ib|d , i irci. uf JBetkyhlreqBtftq J 0 ». ^I. 3 a» 

4 l. (%) 

i 1365. pw.t. {%h 



i\f the JWicei ttunsdktioii, * 


3 


r * 


vouutetl, iJWoi-diftg to 43 Eliz/ c. 2. . If ari Ovoe^er Must 
fijcrcfore deiivercd an'aiecoitiit, ami vvas ready to sw«ar to 
t/ic tiutli of it, and oiie dr mart? jusUccM refused tok'aainit 
his oai.h, the. court of king’si ' benchj npoit aflidavit' of, 
ihci'acfj would grant a mandainn« to compel them.,- 


On such a matiou for a mandamus, tliejusLices'shewedj Ortbccoiut 
tor cause against it, that wheu lhe ovcrsoei’ delivcrcd.m, 

and llml the jus- 

to swear^him to h^■ Wright J/—This court 
hatli t^v\> j'uitiidictions over justices of peace : ist, To 
punish aTid 'tcsliaiu thcni, wlicn they c'xercise ajurisdic* 
iion whicir they lia\<* not. a. To compel them by man- 
daiiitis, wliOii th<‘y refuse to do what they by linv oiiglil 
to do. This motion is founded on the statute ly Geo. XL 
e. ^P). which r(‘(]iilr'cs the just-ices to do a tiling Avlik h 
they luiA’^e refused to do. If the justices apprehend that, 
tips statute Xiiis imt.repcided' th^ statute ^3;^ Eli^s. ns to 
overseers’ accou^tSj tlmy.?nifty,.retiu'n;that matter upon • 
the mandamus* and, tbmi thcy^will have tiiC! judgment 
. pf the court, y^^licthcr jLhey are- obliged to s^yca^^tivis 
ovt rseer, before he has accounted accor’diii/r to the sta- 
iute 43 Eliz. c. 2.5 but we cannot refuse to grant the 
mandamus, for it i» a motion of course. Deimisou and 
foster, Js. of the same opinion, that it was a motion of 


course. 




But now by 50 Geo. IIL c. 49. se^. i. their nccounis 5oG8o.iii; 
are to be submitted by the churcliwardon.s and overseers, 
to twb -01' Iftore justices dwelling liear tiie place” to 
which, tlmy-iclute, at‘a special sessions to be hoWen tijr 






(?/ rrlorm^tg Balancc 

|)U]fp 9 »^« with 4 n tbip - nppoiiiteil by 

yy (y 00 ^ 0 . for ti«#Vermg thmu ’ 

<1 * 

T^itt jjns|:icG» uw» 3 ^ of th« 

or uilUiiJftUw^ of. tile 
tnit| 4 ,<?jl! it,, oml strike oiit i>ucii >UeovJ( uu^r 

^ IbuodfiJ? miuc€> such ar.<f *xorb^t£^!fc,»spa‘iijiJi»g 
ow -pJ*At the r<H)t of the jupccjliot ^veifj;; sueh q^rge ftod 
payment, and Uu* awomd.sso % as^the , court cJiHoUo^a 
aod rodj^^c ^ 


Such "t^o or more jusUcSTTfrc'^Ekcw.isc fcjfufml to* 
signify Uieir aliotvqiice and approbation account 

und»'r llu'ir hpndu, “ and wgn and att^sjt ^hja^caj^^on ot 
the •'.une at tkc loot of feoc^i account/* a^. 

17 (rco. Ha 


* \T m 1 unju 
to uUiigw 
jus*tccs 10 
(iiss ac.> 
ccurit* 


If lha chindiwarden's and om'^cejN or tiiiy SFtlnni, 
-refuse or ncglocl to tnuke and yield up or submit such 
account, or verity tie* suiio oji oath ns atbrc'^aid-. any two 
oj more jUbdfccs m.iy eoitiinit hum her, or thd^n, tb the 
cohnimn gaol, nnlil he, she, or they, have mlutc find 
yiehled &uch accoimt, and verified the sunwv 

A niajidamu^ ia ihe otdj' remedy whore the' justice> 
refhi»c or make any uiircnfconable delay in pta^ittg over- 
s{‘crs’ accuimh., ailer tlicy Jm'^e been siibrnittM- hft 
them, (i) 


j»nBy <jr« 


m.cr, iv; 

enjhnin^ Pajpnent qf Uie Balance (hicjiom Ov/^i’S^efL 
W«KN the btdaticc of au actount jR>«h<l dgaih^t 



353 


from Ovasceiti. 

43 Eliz. hati power to make an order for t^em to pay 
the balance, as well as to issue warrants to distrain* (i) 


They might likewise make a joint order upon all the 
ofRcK-Ts to pay; for all constitute but one joint ofBcer. 
and payment to one i« payment to all, and the payment 
by one a discharge of all (2). And although the 43 Kliz, 
directs^ that the balance shall be paid to the succeeding 
overset?rs, yet. if it has not been paid to them, the order 
may direct it to be paid to those who are overseers at the 
time when such order is made. (3) 

If overseers refused to pa}; the balance, they could not 
be committed immediately, but a warrant must issue to 
distrain upon them, and upon the return thereof, there 
may bo a commitment; and so It was determined in 
Walrond’s case before Lord C. J. King, 

The 17 Geo. II. c. 38. s. 2. gave any two or more 
justices a jiowcr, upon the overscer^s neglect or refusal 
to pay and deliver <.)vcr such money, goods, or other 
things in their hands, as by that act is directed (;. e, 

within fourteen davs after the nomination of new over- 

•> 

seers), to commit them to the conimon goal, until they 
shail have givc;n an account, and yieldhl up such monies, 
\^c. as arc in their haiuls. (5) 


It may be 
a joint or. 
der on all 
the officers. 

Payment iw 

the over* 

seers at the 
time of 
m.iking the 
order, good. 


Warrant ot' 
distress must 
issiic i^rint 

to A COifl- 

mitmciit. 


Power tc 
tommit 
under 
Geo, ft. 
until they 
yield up the 
bal lUce. 


But it is now provided by 50 Geo. HI. c. 49. s. 
iiiat if the churchwardens aiul oyerseei^, or any of them. 


50 Goo Ta\ 

c. 40. s, ; 


•'r'l Rex Ti.pih.t.t, z fj-ilk. 

■■;) Rtx V. fJdrtJvU. t liijtt,‘3o6. 
>•’. .,iO. All order made at sesjicns. 
• 3 ) •*>. 

4' Key, >0 'J’uititi, ifiVi'i. Afcr. 
418. Soe aho Kc'it itedges, a Silk. 
13 An ori^er I’lidc a: s';Siion: upon 


appc.d agaiiis; an allowance by two 
j'.Aticci. 

(5j Cut qiitcro. wlicther this positf 
extend^ beyoiid M.e b;.Uuce, ic. ad* 
mitred to bo in then hand.-^, by then 
own accounts, as verified by oaih cr 


Cflfl ? 

A A 


VOI,. 11. 


refuse 
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. Of ciifot'cing ^ Balance 


refuse; neglect td' dfelmt -tiheir suec^tsoirs, 

witJiili ten days froin tSie signiiig altestuig tiieir/safr- 

jeotiints,, any goods, chattels, or hther which,on 

tlie, examination and aHowance'lli^eCtl i^i^appeaa' 
mairiing in thenf hmtds,’arty or more jnstices may 
cuinnait him, her, or them," to the common gad, imtil 
tlity shall hare delivered them over. And in case they, 
or any of them, sliall refuse or neglect to pay Ihek siic- 
ces^rs, witlim 14 days from signing and attesting tlie ac¬ 
count, any mohey 'dr arrearages, which, on examination 
and allowance thereof, shall appear due and owing from 
them, or any of thent, or remaining hf thefr hamls, the 
subsequent officers may, by waihpant froin'*kiay two or 
more justices, levy the same by distress and'stde* of the 
offender’s goods,‘restoring the overfdus; anff iii' default 
of such distress, the justices may commit th^ offeitdfet Or 
offenders to.the county gaol, to remain, witliot^hail or 
mainprize, until payment. 


^f!, Ey in* 
f(»v 

not ntroiint- 

•'‘Jn 


A fuither remedy for neglecting to pay over such ba¬ 
lance is by indictment, which lies for this ofiertoO ft), as 
also lor refusal to account within the time limited by sta¬ 
tute (2;, or for making a fraudulent charge 'in tlie ac¬ 
count. (3) " , 


i‘i, wilt n overseer become bankrupt whilst in office, and at 

"vene.T i>e. tlic t'lid of his yviiT a balance is found"due'from him to 
’^10-'iMirisli, he maybe committed for not paying i|, al- 
|>'rnic evjv, thtriigh the sums'wherme it accrued were received 
'.t 1 * '■ pn-viou-' 


- ... 

». i£jii.s, zo Geo. II. 179* * B«tt,- 34 ^ P1. " 37 ^. Rex ». 
•z-Str. 1268. . • ■ - •'< KM>.«;,‘»Rtnt2<i^,SLC^fx'w.RoUii- 

y^IfjjjjtugU tUa. stajuje^rovWcs son, ante, 234. (4).' ' 

amitiier reinedy l»y commurnent. R.f?x *(3) Pcr-'F.yrc, Moiilsworth’® 

j. c'niiiiniii^s, ct al. T W. Ili.jMyd. case. Conilj, 287, 


. no 



i thte J7vm,0ve}'see)s* 

aa'Cttuse of hifa ^bpfQro his U^nkrupt^yi at 

that'time tiiey coaH/not,haife sued Idpi for jiiij ijebti for 
lie bad^a rig^t to retain the money until fourteen nays 
aftejj tbeexpiration^of bis office. His baiffcruptcy did 
not discharge him from ,bis p%;e of oveiseer; and, if thjUi 
sum had been kept , itself, the bankrupt’s assignees 
ccmld not have touched it; he was a mere trustee for the 
imrish; (i) ■ . • , 

But in a subsequent case before Lord Eldon, chancellor. 

The ohjoct of A petition was to prove, under a commis¬ 
sion of hnnkrtqitoy agmnst one of the overseers of the 
poor, in x^spect of money in his hands at the time of his 
bankruptcy. ( The case of the King v, Eggintou was 
motionedunsatisfactory; for though there could be 
iiO>QCti0i, still there miglit be a good equitable debt, 
which might be proved. The Lord Cliancellor disapproved 
that case; observing, it was very dangerous to hold, that 
because the time of accounting had not arrived, in' case 
of the bankruptcy of the trustee, there was not such an 
as^uippsit<ns„w<mld enable thf? parish to prove. (2) 

If an overseer becomes bankrupt subsequent to the ex- 41],, if' 
piration of his year, and before payment of any balance 
due from him, the parish may prove the amount under ptritioii. 


(j^Rex V. EggintoiJ, ;i Term Rep. 

These and the subsequent dc- 
te^nitlons Wer^ decided prior ro- 
SoMGP^o. HE c.'4$. tmithejr seem equidly 
applicable t(>.<»ses. undel* this staixite. 

(1) His I.ordsiiip said, if’there was 
MO opposition, ilio order should b? 
i»3d^, £t pafjtp, E'vh igh A Ves. Ju^. 
Six. an^ ^pie wjb|tHor 49 Geo. III. 
c. i«, sect.9. has any operation on 
cases of an overseer's bankruptcy 
tlurins'. his continuance in office ? It ~ 
provides, th.it all aiul oviry person 

▲ A 


or persons tvho have or shall give 
credit to an^ person or persons who 
become bbi^rupts, upon good and 
valw^l%^<i^ideri:.tion /mtu for 
any tpope^ whateoever,. which is or 
shftll nor m due or payable at or 
before t)ie.' time of such persons 
becoming'bimkrupt, shall be entitled 
to, and fec^w* proportional dividends 
of thebanks^pi’i estate equally with hU 
(•r ibeir oth'w creditors, deductingonly a 

rebaieof interest for what they receive 

' ■ » 

at'the rato-of five per cent. 

2 liW 
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S t '• I » ' ' ' ' 

his conitnissioiK Asul where .the pbjccl of an overseer^a 
. cOHJifnitnieut is only to eiiforte j^iiyincnt, he seems pro- 
toct^fl from such impTmftinciit, because the bankrupt 
laVi? exempt him fi'olia ai^rfest by any process’hsecl to coih- 
pcl the discharge of a'debt. (1) 


^Ulidamtis If justices decline to receive and proceed upon a com- 

refuse P^iiitt against an overseer, for refusing to pay over the 
to enforce balance in his hands, the court of king’s bench will grant 
tile baUirl ^ mandamus to compel them. (2) 


Return of a 
coiueiit by- 
vfsiry, that 
the o\er- 
seeis .should 
keep .1 ba¬ 
lance, for 
purposes not 
authort^ed 
b41 
c. i. is in- 
eiii. 


Mandamus to the justice.s to grant a warr^t for lev^- 
fiig thirty pounds, being tlie balance of the acedunt of the 
last overseers in their hands. They returned, that there 
w’as such a balance, but that the vestry had ordered tbpR* 
e, the overseers) to retain it, and employ 
to siie for .^ome charity money, and get it lai( 
benbfil of the poor; lliat one G. was so employed) and 
the balance exhaiii lcd in fees, and that the overseers had 
engaged to pay G.; ct cd dc enusa^ they hud refused to 


ah atforncijf 
t oiitior the 


(l) The petitioner absconded, to 
Hvoid payiiijj money, reporWd to be in 
Ms h.mds as assignee, under a commis¬ 
sion of bankrupt:),.lucl which under an 
award in.Tde, ctid rule ol’coitrf, he was 
«tdured to pay. Upon that act of 
baiikciiptcy a commission issued against 
him. He surrendered under the com- 
mission; and as he was goifij'eut*bf 
GutlJhall from tiii exaiiimatio^t, he 
was arrested imder an attachment for 
tlic contempt. The petitioner pi a jed 
that be iiiwilt be diicharged from cus- 
tbdy, unJei 5 Geo. II, c. ^o. s. 5. 
The chancellor thought this merely an 
ttttacbnitnt to enforce the payment of 
moneys and di:c!isrged thi bankfftpt. 
Fa part;* Parker. V’-.s. J in. 


So where one was in. custody for itoii. 
payment of costs, taxed .in pursuance 
of a recognizance, entered into by 
him, on his removal of an'indictment 
froth quarter sessions, under 5<&6 
W. III. f. Hi s, 3. B. R, hf 
he mhlit be discharged under^ the 
lords’ act, for, .'ikhongh a criminal 
proceeding in form, it is in .subsSittto 
of a civil nature, and 9Xi' eKccutiotiifor 
a debt to the party. Res v. Stokes 
Cowp. 136, But quatre, whefberthe 
justices have not power to eppamif, for 
refusing to deliver In aud VeriCj an ac- 
cuuiu t 

(a) See Rex v. Carter^ 4 Tcim 
Rep. .146. post. 367. 


I 





«» \ 


Of Mone^ due to Fm ish Officers^ 

^rr^iit tlic warrant, ‘ Per CuKidm. There must go' a pe¬ 
remptory mandamus | .for the 43 Eliz- c. 2. s. 2. say^^ .the 
balance jshall be paid, over to the iiew oyerseersa^ linger 
a penalty, and it is not in the power of the "vestry to dis¬ 
pense with the statute. (i) 


SECT. V, 


(^ Atone^diie to parish Officers during the Continuance 
. or at the Expiration of their Office, 


.1 ‘ 'r- 


It has been already seen, that if a balance is in the Balance due 
overseas’ favoiu’, their successors cannot repay them (2) 
except in cases provided for by 17 Geo. II. c. 3 8. and 
by 41 Geo. Ill, c. 23. s. 9. (3) 


In a ca.se prior to these statutes, where it appeai’cd tlmt 
an overseer had omitted to take credit in his account for 
a Slim of money justly expended by him, it was held, that 
the sessions had no authority, upon appeal, to order his 
successors to pay the money to his exemtor, although the 
• vestry consented (4); for otherwise, a man who came 
into tlie parish aftetthe overseer's year, would be charged 
to tliebxpcnce of that preceding y|ar, while he had 
beeiji contributing to the mamtenaiK^ of other poor in 
another parish. (5) - v f 


to old oveiv 
seers, recO' 
verable only 
under 
17 Geo. If, 
c. 38; and 
4t (ieo. Ill- 
c. a 
Ea-f»r 
a<:amst an 
tfverseer m 
hU accounts, 
not to be 
rccti6ed by 
sessions aftri 
settlement, 
thnu'/li with 
the \ esiry’.? 
consent. 


fi) Rex D. Justice.^ of Somerset. 

' , fTT 'I ' . 

shire, a S^r.^pa. Cunti. 105. S. C. 
As to j^e'^BSsloiM* power to order 
paymeiit of the b&lancd.see {>ost. 367. 

(a)’ See ’Tawney’s case, a Ld. 
Raym, loit, Rex v, Overseers of 
St. Peter’s the Great, CSiichester, 
Fol, 33. But see the order .’ts recited.', 

A A 


I Const. P.l. 3JI. and .inte, 

"Vol. i. 64. «t seq. 

(3) Afleei Vpl, i, 63. ets<?q- 

(4) Rcjg. V, "^are, 1 Bolt, 314. 

PI. 3a8. ‘ . 

(3) S.C. Fi)l. ro. iBotr,3t4. IK 
(a"). Rex y. Goodcheap,.inte, 347. ;,i). 







JSB 

Blit Ijc 
mi^ lit be 
rtiinbmifd 
fiombalante 
III hisco- 
ofiipti’s 
hnnd, oi if 
pa'ci tu hts 
surLi.»Mrr. 

When ovei- 
secn of di$< 
trictii with 
map ri»li 
ate to re 
ceive liom 
each other 


Manditnikb 
to compel 
ddiveiy of 


Of Monty due toPaniJi 4’f'* 

yut 'where one oycri»eer is money out of pocket, 
and one of his co-ofiicers luas received a sufficiency to 
rt-hnbai se him, an order may be made upon such offi¬ 
cer. (i) 

f 

There arc four adjaceni lowuis within the ptiridi of 
Banbury, and tlicrc is an overseer within each town, and 
an overseer also w-ithin the borough} tlicy all join in one 
account, and there is but one rate made for all the paridi, 
but the overseers of each particular town colled and pay 
the money within such town. A pcracfti, who is tenant of 
lands in one of these towns, lives in the borough) and is 
assessed by the overseer of the borough for lands within 
the town, and paid to the overseer o 4 ‘ the borough) and 
the like is done in the other towns; so that the overseer 
of the borough bad a surplusage lor the |mor within the 
borough, and the overseers of the towns wanted money 
for the poor within the towns, though the poor within 
the towns w'cro les*- than tlie poor within the borough. 
And upon this, the justice ordered that there should be 
distribution made; and this oixler, being removed, was 
confirmed, this being held not within the statute 13 & 
14 Car. II. c. t2. (2) 


SECT. VI. 

OJ cotnydiin^ the Delivay of Books and other parochial 

Doaiments. 

Tiil books of the poor rates (and other public books 
arid papers belonging to the parish) (3), ought to be 

(i) Scinb. Rex 7. Limehouse, (i) Rex v. Bkt&Iiovv, i Bote, 300. 
1 GeA I. Fol PI. 306. 

(a) Cise of the borough of Baubury, 

Skin 23 S. 

kept 



Of appealing ^aipst Overseers' Accounts.' 5 9 

kept so as all the parishioners ^Jnay liave access to tlieiii; parish 
aiidlhe overseers and churcWartleiis ibr the*thrie beifag 
ought to have the custtxly thereof. M’hcrc, therbloit?, 
the old overseers reiiiscfl-to deliver tliiciu over to ihe 
llic court may grant a writ of mandamus to compel 
them, (i) 


By 50<jleo. III. c. 49* s. i. If they or any of them re¬ 
fuse or neglect to deliver over to their successors within 
ten days from the signing and attesting their accounts, 
which on the examination and allow’ance of their ^ac¬ 
count (under that act) shall appear to be remaining in 
their handle* any two or more justices may commit him, 
Iicr, or them to the common gaol until - they sliall have 
delivered over fuch goods, chattels, and other things. 



SECT. VIL 


J 4 / Qf appmUng against Overseers^ Accounts. 

tv the succeeding overseers are dissatisfied wdlh thfe Succeeding 
account given by^ their predecessors, and allowed by the 
mainstrates, they may appeal on behalf of the parish to gvieved, 

, ° 1 3 • • * n appeal 

the quarter sessions. T. he same renltdy is given to all 

other persons having objections to their accounts, or find¬ 
ing themselves aggrieved by any iiegl^t, or thing done, 
or ,omitted, by the churchwardens, overseers, and jus¬ 
tices. (2) , - ■ 


(1) lb. R.ex. -v, Claphaiu, i Wils. minyte-ly, in treating otappe.ils against 
305.-.; { ... rates, &c. iftie 4,1 Oeo. HI. c.'23.8.4. 

(a) Qrjgi^ily by 43 EUz..c. a. s. 4. IskcwUe requires th.it there sludl !>e%t 
afteiiV(rards%,i7 6ed. 11 . c. 38. sect. 4. •jiinil.irnGtice brappe.il in this case, 
The pUwef bf appealing against ,a poor as in a]>peah against rates for the 
rate, hchtg given by the same- eliiiscs, poor’s relief, for whitli, see also pdst. 
as allow it against o\ ersoers’aoroimls, chap..' .vi'. 
the subject will be explained more 

A -A A 
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' Oveneeri 


Ny tiiTie 

limited for 
appealing, 
l»y 43 Eli*. 
How far 
limited to 
the next 
sesjions, af¬ 
ter allow¬ 
ance by 17 
Geo. II. 


• imposed ^01 limitation AS to the tiSilA of 

App^A^ngi;: it was held, therefore, diat, ttndcr thatslntute, 
tl^e parish might appeal against accounts several years 
after they had been allowed and confirmed (1% And it 
seems the better received opinion that the 17 Geo. II. 

has made no alteration in this rg^ect, ijihetn the party 
appeals against the allowance of ovcrseei^s’^i'accounts, 
and *aii order to pay over his balance (2^, or such 
other acts as are required to be done by virtue of 
43 Eliz. (3) , r 

’. , •. .When 


; (i.)< Rex <<». B^%von, Sett. Poor, 11. 
Rex Banler, post. 365. (i).- 
(z) Rex w. Whitcar aod others, 
3 Bu^r. Jt 36 jr. pest- 3 < 57 - (^)- 

(3) Th's was decided m-the follow¬ 
ing case: , . 

Rule to shew cause, why a/t order 
of sesiioHs dismissing six affieals to 
overseers’ accounts,, on the ground of 
not being made within due time, (being 
after the next session), whereac, by 
43-^117.. 00 time b specified; should 
npt be quaslied. , ■ 

Another objectiou to the order of 
.sessions was, that one of the church¬ 
wardens, whose accounts were ap¬ 
pealed agdinrt, sat as a '^usiace and 
judge wheir^4.he question was .'brought 
on at the sessions. 

Mr. Dunning an4 Mr.. Kenyon, in 
su|^rt pf the rule confided that, hy 
star, Elia, the appea| need tt* 

the negetsessioos., (I'hat h^’<il|id>;^ap» 
pesr 'that the' proceechng^ .i'T^r.e on 
jy Geo. 11. which limits ih® appeal to 
the next sessions'; conseqi^dy, that 
the appeals were improperiy j^iissed: 
fhfit. the 17 Oeo.. 11. not. be 

' *'v 

considered as repealing the stat, qf. 
EJiz. that it wohld, be .dahgeroiJ^/i^ 
leave it in the power of the officers 
'li.o^e arcounis were impearhed, to 


limit the'tiro* of ap^mal hy.jgotng 
fore one justi^ce, 

That uo man can be a judg^e Itb 
own ca«c, as appears by aT^a^.in.Sallc. 
page, 607. Hard. J03. , . 

Mr- Wallace and Mr,, ^-JSepiraroft, 
on the other side, in-sisted .that ry 
Geo. II. and 43 hlia. be, iij 'pajJ 
materia, must be taken as one act, and 
tliat swt. of Geo. II. had limited the 
time of appeal, vvl^uh thq^tat, 
had left open. That 17 Cj*o,Q. w<W 
made to supply the defects, ©f the act 
of Eliz. one nf which was the not 
limiting the lime of appeal. That it 
did nut appear that one of the chorchr 
widens did act as judge,. 

Lord Mansfield.—Th^chwqhwnr- • 
deu’s acting nii judge vitiatw the wji^e; 

Mr. f. AstJin. — In the.Klplp and, 
Sunnin^ijyi the. court gave no oj^itm 
whether the time of appeal to tsiMa:-, 
seers’accoyots is the same by 
EHx. and 17 Geo. 11. but they itrclin- 
ed to think that, being in pa*'i fl)En/fy/rf, 
it was confined by 17 Geo, If. to the 
next sessions. I giv* ap lopthion about 
it. The caee he 

restated,- ^wiculaLly with xespccC to 
the manner of proceeding on the seve¬ 
ral appeals, - 

■ • ' ■ Mp.' 



(^iappetdtn§ i^ednsi^ i^ersew^ Aceomits, 

When overs^rB’<‘accoiEnts.w^e verified ^d. allowed 
Sth July, being die last ‘dsfy permitted by the , ^aodee; 


K. . ' ■ f 

Mr. J. Willes and AsliJittrtt said 
noththg, as Vii® case w'as determined on 
the frouDciof the churchwarden’s act-, 
iiu; as ji^ge iti his own i^asc. But 
Mr. J. Aston expressed very strongly 
the inclination of his opinion, that the 
appeal'Avas confined to the next scs- 
.*ions, and that 1 7 Geo. IL had in that 
respect the 43 EiizI ' 

This case came on again in B.'ister 
’Term 1775. 

’'Cle^y'’V)f'the amended return to the 
eertwrari ; — 

Tlie '^neral qu.irter scssioi:s held 
pursuant to adjournment, &e. before 
JohnBcesion.'Esq. See. 14th Junci773. 
Also at this sessions, the s'x several 
appeals of the Eaii of Ashburnham, 
agarnsi the afccounts of rhe overseers of 
Bc'ven^ Sfo'resaid,foS' the sixyears (ire* 
cedit^ the last, via. from Easter r766 
J, snd lodged at the last general 
qnarteV sessions of the peace holden 
for the said’ town and liberty, vi'.'re 
pr'^erfiitu (»? diimisseJ, asyromiivg too 
life,'same are ;by this dourt 
dShjii^Wordingly. ' ‘ 

' sSid'l. Beedoii, Esq. the bailiff 
ivas^ersecf'fef 1‘cvensey, from Easter 
1767 to 1768. The account made 
up at Easter 1767 w.is allowed 3bth 
April 1767 by /■wo justices, being first 
verified on oath of tine of the over- 

t , 

scersi . ,*• 

Tlic made up 4 t Easter 

T7dit was aHdwed iyth April 1768 
by two justices, and venfied upon 
*alh, '' 

From Easter 1768 to the present 



time, Beedon has always been one of 
the churchwardens of said parish. 

The account of Easter 1769 was 
, allowed 6th April 1769 by two jus¬ 
tices, and-verified as aforesaid- 

The account of Easter JI770 was 
allowed 26th June by two justices 
and verified. 

The account of-Easter 1771 allow'cd 
I2th April, 1771, &c. Do. of Easter 
177a allowed on a9th April 177a, fre. 
Do. a[ Easter 1775 allowed agd of 
Apnl 1773, Sc. 

During all these yc.ws Beedon and 
onte of the allowing justices were rated 
to Pevensey. >. 

Cllencral quarter sessions i6th July 
1773, before John Beedon, Ejiq. frr. 
on the appeal of the Rt. Hon. Earl of 
Ashburnham, against tfte accounts of 
J. Reppington and Mr. Man, the kte 
overseers of said parish, lodged sc the 
last general^'quarter sessions, and- re-* 
spited to, tbjb, It is ordered, that the 
said ■ acc'6ui^ be confirmed, and- the 
. s^e is this court confirmed ac* 
cordingly. _ ^ 

Also on ihe appeal of the said E'ail 
of Ashburnliam against the lafe irafe'or 
assc^fent’^ade for said parish of 
Pevensey, |t is ordered that the same 
He amende^ as follows ': That John 
Beedon b^ taxed' for his dwelling- 
house 3t41i|«-y^r instead of 3I. That 
EKe. Jirritt be i^xed at 4). for her 
dwelling-Miiise ^tead of il.; .ind that 
the said rate be with sneb amendments 
confirmed, aiui the same is confirmed 
accordingly. 

At 



of tlie sessions for. giv^g ^nc^ioc of x^xt 

dinning sessions, holdesii in: Julj^ 

pealed 


At tilts sessions )nevious to the de-"' 
terminations of-the 5«ld spjiealsi the 
^fpr the appellmt'moved. 
whethet^S-Bced^n the baiUfFwjis ona - 
oj^hp chti)cditvnrden5, 
as pretended ?. jwrty, and'there beirtg 
no deputy bEilii'f, tiiis'court liad juris¬ 
diction to determine the satne. “ The 
bmlitfand jiimts were uhahimously of 
opinion thry had. 

In the .iccount from Easter 
fo I773» appeared to the court on 
the healing of the appeal agairtSt it, 
that lha overseers had cisalrgeit <J1. i 55 s.' 
4d. for th'-'ii -own ojid their comp.»- 
nions eating .md lirinliiiig at an inn. 

No order of any justice vva< obtained 
for .my of the dis’-nrsc-mentS therein 
charged. No proof ivas made ot 'mauy 
suro.s charj,er 1 , though iijsrftecl on. In 
said arcciiul «ar. (ihirged a bill as paid 
to Bcedon, v'hieh was not at heaiing 
the Appeal p.iid, 

The account coittamed the follow¬ 
ing articles: ' v. 

Paid making and coItcttiAg 

5 S-,: . 

TVan&cribing do.' in the ^ejt 
book ts. - •■ 1 ’ 

A sum of rjs. W.1S char^dd ajf'-aforc- 
said, for rent of a tenement for one 
^Geare, who was not a patiper, and'it 
'appeared, at the time of determining 
..the appeal, that neither diat nor 
the Sums pf 61 . los. and ik loa. tvere 
then paid. A sum of 50I. borrowed 
by former overseers, on their notes'in 
17651 and 1771, were charged. Prbdf 


^ ^ ’ s i: 7 

was mad* lefore thd. court proceeded ., 
to dismiss tbe'appeali;: i%«inst the s x 
first years’ account*, pn ^heground of 
' their copflfig too latev that the notices 
td'■appeal'Kvere 'couched in geneeai 
tertnsl 'and-did not import chat the ap¬ 
peals Were broaglit or to be proceeded 
on under*'! . ■' ■ ■ 

I'he said John Beedoa Withdeeaw, 
and did nit lit iHd'did!iMhfiktauaii''c>f 
the ftild' appeal. ~ t !■< , .• .. % , 

Mr. Dunning dnd 

.siipprirt 'of th e'rule; insisted-, tidtat-aKto 
sWoniers, they (xi^tt tohe'^^litshed, 
because they rejected' thse appeals^ 
.lud tbe 'yflH because the 3 N{etermii»d 
for the rate whun th^yietigbt'iA have 
iHiashed k. 4 .'’,. '.;' 

Thai the notice c#^appdslb:ei&^’|;e' 
Herat,' the appeil^t tn 1 ^£it: fnioceed 
cither \utddr the sut; Ktis.'or Gee. U. 
The scat.'Lift, docs Hot confifie the 
appeal tokhe neyt sessionfe, a^d there¬ 
fore the jiistkcs'dill wrong in' rehi^ng 
to receive the appeals,' 

That i^cdon w^s a justwe^td 
party, and fddi'oogh it is stated ibiit;ke 
withdrew at the rime of the deMiaon 
■yet that was luit cohcIumvc, bodfUse 
'by. the stile of the court-,' it appears 
tlMt he v'as pre.sent, which he ought 
not to have been. • '* 1 .^ 1 ''' 

If the court ihifiks; hm^rever,-^lie 
st.ite of the care istohe'relf^oil‘"ti^t- 
trary to the stile of thej^opt, an in¬ 
formation must be moved for,/or pro¬ 
curing afalfiebood to^be stated.^ . ' 
.The *justices have stared upon the 
appeal which was heard, (via. the 7 th), 

faufiiclent 



Of afpealmg t/gainsi Otcrseer^ Aecmnls» 

pt'aled tb’the subs^ueiit sessions holtlcn inO(*tober, when 
his appeal wAs dismissed on the ground that B. ought to 


buffictent frciutids to destroy their de¬ 
cision ; 4 or they allowed a iat£;9 sum 
for e4ti»g and ilrinkinf, for rent for a 
man not a pauper, and 50I. lor reim¬ 
bursing people who had beep out of 
office a great whde, which they can’t 
do, the pjEish being a fluctuating body, 
it would bo bard*to make one set of 
paiishiom^is pay d^ta contracted by 
another .»et. t 

Mr* Walkwa’ a^d M*"- Boaraoft, 
on the other side.—The coiut gave no 
opiifSon ia^ the King v* luscices of 
Berks, whether an appeal under the 
s*^at. of £lia*c9uki be commenced after 
the next sessione, but Mr. Beat croft 
admitted the practice to be, that ap¬ 
peals under that sf at. may be after the 
next session. 

The court at first doubted whether 
the stat. of Elia* and 17 Geo. II. be¬ 
ing in f 4 ri. Mtciferitf, were not to be con¬ 
sidered as one stat. and whetbpr 
17 Gea II. bad not confined the ap¬ 
peal to the next sessions, and intro¬ 
duced a new regulation; and Mr- J. 
Aston thought It u ould fie mo>t con¬ 
venient so to limit the appeal; upon^ 
whidi MiiOunnmg said, he did not 
contend but tliat the sessions might, 
upon he It ing the merits, say, the ap¬ 
peal eught to be bt ought ai die next 
sessions, and on that account parti¬ 
cular cifLurastances might decide 
against the appellant, but they had no 


right to i*fu ” tort!five the appea', 
without lipanng anything of it, merely 
because of its not being in time 
I.ord ’Mansfield. —if ts eicar ihe 
\etil may Le ai 


ay bi 

F 

^eSm^Hf^ ee^ebat eating and 

driniing / and theicfoie thought the 
order of sukSions should be quashed; 
but declared that the obpi Ion to 
Beedoii was overcome by the state of 
the case. He obseived tint the uni¬ 
versal practice umlcr xtat. r.b/. not to 
limit an appe^ to the next sessions, 
was exceedingly material la deciding 
that question. 

The sessions have done uinng in 
not receiving the appeal, as the stat. 
liliz. prescribes no time. 

Mr. J. Aiton.—^Ttfeebuniwaide/ii 

and D’neneert are to be allowed only 
for tl'ctr bare expenses. I'iie court 
did not in the case of the J u^tlces of 
Berks give their opinion, whether un¬ 
der stat. Elia, the .ippeal is not tied up 
to the next se'skm«, but I see by ano- 
tlier nOte,of A case before that, the court 


jaldjhcre was no l»nitatic>g[jo_^gi|_a£i, 

jpSdunSertBjysSiT ar STt^^ 

tfSou^fTtli ere mayCTgr^Itincwr^ 
*9^S)enco in trying ap^icals at q great 
distance of time. 

Mr, J.1^ 'dies and Ashhuist agree¬ 
ing. 

Rule was made absolute, (i) 


•(i) The King v. The Earl of Ash Kirby, and communicated to me by 
fburahanund oj^icrst^gj^ertn X774> my ft lend James Burrough, Esq. 

I'hb note was takealmilfr.J^rjeqnc 

^ V * 
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' 'p > * f 

ty appealing against Ovh’seers* .A'ceounts, 

have appealed to thofelield'm 'tJpon. ainanilamus 

to compel theiustices to hear tins anrfcal as beinff Jpi- 
ptoperl}' dismissed, the court, after tak^ tiiiie to look 
intoMlejc u. Ashburiiliam (i ) were of opinion that ip.ev^j 
view' of the cafe the mandamus shouTu go^ wjiethcr.,itjb,e 
a proceeding under 43 of Eli», or "17 Geo. II, For ex¬ 
posing it to be under stat. 17 Geo. II. and sup^sing that 
I 5 ®tlltnb" 1 his respect to haye rcpc^cd thc.^tute 43 Eliz. 
(id?|ph,.from^ySc cas ^s c^ ^^ms hy no means settled), 
still under the circumstances, the Jplj. sess^n^ <^u|.d not 
be considered the next sevens for,the, .pudj^se p^ 
peahng. For the allow’ance was on fl]^e §th ,of Jnly 
lastday when any effectual notice of appeal could be givki, 
and it did not appear when B. had any noti^.ofsdch 
allow'ancc, and the transaction seems to parry Vitbit the 
mai-ks of design tp<d.efeat the appeal., (2) - i - 

\ 4 

"Where a justice had committed an oyer^6r ,,fojj, 4 aot 
accounting accordii^g to the directions of ,,1,7 IE * 
c. 38. and his accounts were afterw^ards allowe3d,by„iiili- ^ 
other magistrate,' the justice by whom he was committed 
.was not pei*mittcd to apply to the court of King’s Bench 
for a mandamus to the justices at a sessions, subsequent 
to the allo'wance commanding them to hear an appeal 
lodged before the commitment as being broughh^tt^er 

43 Jtaijfe) 


. 41 - 


•j 'if' I" 


-Ate..' . V»« 1 A¥W-' 


SuJJra, 363. (i,). . - tlic i^ Gco. II. c.30. must he to'lbS ‘ 

<a) Rex v. Justices^o£D(Il|^d|itrcr >ftext ^sessions after the allowance, 
fjEast, aoo, .'. •'S may.be to any subsequent Sessrolis,** ' 

(3) Rex V- Justices .ot Berkshire, The rule for'the mandamus viMts VIis- 
I Const.308. Rl. 345, The appeal charged, on tbe',greund 
was brought by the tbi?p oyerseer text. But Vates, J..ob6»r»«l|i<* I'skn3 
forhijmseirand the rest of tbeT>ari.sli. very clear that the appeal; 

The question as stated in the»r<^p(M 
was, ** whether an appeal ijiiJm an 
overseer’s account!!, verified and al¬ 
lowed according to the directions of 


been to tlte next sessions.^*'. JSut'aee 
Rex v, Lorif^^i^jjham, ante^j^j. 



Of ajipealijig Operseers* 


The overseer's, acCouyita must he examined and allow* 

, .V , "■ * ,f 5,r'‘* *’-1 V • * *' - r"'' ' 

ed bv two justice!, before iui appeal against thenji can hn 

A, -I-.'-' ' 

made to the quarter sessions (i j, the 17 Geo. II. ,0. 3?. 


Tv. 

cess’ary'tp‘g]\T the" sessions jurisdiction, it slipuld appear 
on'the face tiftlieir otder made on . the subject. (3^ 


It was adjudged uhte 43 Eliz, c. 2. that upon an ap¬ 
peal fi*btn the'allowance of overseers* accounts, the jus¬ 
tices at" ,«eSi^ions,, if they see reason, may disallow them, 
ami cn’ddf thti over^^s to pay a certain sum over, which 
they to loe ihf their hands, (4) 

"^ 23 iddefendants having been overseers of the parish oi* 
Adi, ' laid their accounts before two justices of the peace; 
but before the said two justices had either allowed or dis¬ 
allowed the accounts, or had in any manner proceeded 
to exauiine them, the defendants laid them before two 
other justices, who' ’immediately allowed them. On an 
ap^tealrhgaitist these accounts, the 'sessions ordered the 
defendants to account before tlie two first jusliccs. On a 
motkisii- td quash the order, it vras contended that the scs- 


■ <v. Bartlett, 7 Geo.tl. ' (4) ReX. v. Hedges, a Salk. 533. 

j Be^x396*t‘H* .?!«?• * -A** overseer: <^arged the parish with 

(a). Rex V- Whitear, 3 Burr. 1365. 31.'for puttiiig j>ui an apprestiee, and 
X BUck. Rep. 395. his accounts were allowed by two jus- 

(3) Rex ir. BHitlctl, ante, (i). tices; but in frft the^appremicenever 
whrre iU that appeared by the order was pu^ out. .dpon complaint to the 
of sebsions was, that it was “ an appeal »ssioni#;^'l^y ^«rdeted that the late 
from,.(yi>« dislnirseBieuts and from the overseer should repay the money, so 
allow^nCiB titereof.”, 'J’he Court held fraudulently obtained, with cost*, &c. 
that stn^i- word “ allowance,” Ityre, J. Thiff order cannot be main- 
(lid not^.sup^teiitiy shew that the ac> tained, the .sei^OUs have no jurisdic* 
couiur4>4dl(^ri«^iliarlgutaHy before two tion, buttheremsty be another romfldy 
jusikeSjfeil'it might-be-an allowjuce b/ indictment, MoulswoJth’s case, 
by tho -parish, and did noV ntttJfiirUy Cntib.'iJS-;. 
import'the allovvanco cftW^'ustices; ' 
tad 'the'ofdef'was quarhecL " * ♦ 


Appeal 
must be 
against the 
justices’ al¬ 
lowance. 


Under 43 * 
£Iiz. may 
find a diffe¬ 
rent balance 
due, and or¬ 
der the 
ovciseer t» 
pay it. 

The two 
justicea first 
referred to 
have exclu¬ 
sive juris-, 
diction of 
allowing ahl 
examining 
the ac¬ 
counts. 

If they are 
allotved by 
cyitrs, tbs 
scisioni OR. 


siordi 
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i! m.' 

) Diit chain 
b-'L'v ii> the 
fir t to be , 
jpuu ed. 


Si’»?}rns 
cinnot ile- 
le^att- tin ji 
aiilhori'V. 


Of nppealing (igainst, X3^$e^f 

siojjsJiave oiilj po\vcr to dotonoii^e tlie cli^^ute iltittily, 
''so'that if the iillo\vancc of these accouot*; hm}-tw)t heeu 
they shoalcl either have set th^ to|aiHy »Md% w 
have cou/1'’ined 'jo much of them uh 'were good, 
abide tb(' rest; but that here thev liad only referred the 
o\ersec’r& back to the two llrbt justiceb^ v^tlmut ashigniiig 
auj error or fault imho allow'uucc by Uieotjftcr two jus¬ 
tices. Parker C. J.—“ I 5 y 43 jEliz. c. 2. TI19 over- 
‘ eeis ha^e four days a'ler tlieir yelu* to apply to any jus¬ 
tices tluy please topsiss, their accounts, andwitliiu which 
time they cannot be Bunimoned before any justice; but 
when the account'^ are once laid before j»Uyjus&e, either 
b\ thcinsohes or by the parish, after tlirse foUr day^ no 
other jii‘'tiees can then meddle with tlicin; anil if tlicy 
do, any allowance or disallow aUcc by such justices is 
^olcL” The words of 43 illlz. c. 2. s. 4. are, shall make 
such order tJierein as to them shall be thought con¬ 
venient and tliei'cfore they need not ftnally determine 
tl.cdisputes; and the reason is plain, for they'caimot 
allow the accounts themselves, and therefore it'^i^” neces¬ 
sary that they should remit them, with their observations, 
to tlioso that had the just cognizance. They do not by 
lliki delegate any authority to such justices, but only 
dc^siie them to execute their own authority, and tliere- 
fore it diflfei’s from the case where the sessions refer any 
thing, atitl give an aiilhority to the referree. This indeed 
the^ cariiol do; but here the sessions could not take it 
out o< ihf* hands of the first justices; and if such justices 
make an unreasonable delay in passing their accounts, 
the ['ally may ajiply to this court to hasten them, which 
is ins icnicdy. 'llle order, liow’cver, vs as quashed, 
because it wa* stated to have Ineii made on the hearing 
of iSmith, one of the justices, and did not slatt? jtfipt the 
parlies had been heard# (i) 


(i) Rer 1-. T«jj,vmciul, i Colt,305. PI. 318,’ S. C, l<i Abr. 417. 

14 ^ ' The 



(^trjypmlhxg against Oversea i Accounts, 


The qugyt^r s^sbioiis r egain ilic sa me juriMliction sin ce 
i? faeo. xi, 0 . ^8 1 t^^tiicirduy y)os8o^*>cd under' ~acf'^ 
I}; ‘ llllut 'tl icy'lmve no jwwcT^TcTnJal?©*^^ 
T>?^Iiiaf*oi^r upon^tlir late overseers to pay fljeir 
balance, allliouj^h ascertained by them, iiide'-'^ a previous 
application. 1ias been made to two justices for that pur¬ 
pose; for the t 7 Geo. 11, Iia* made no aheratiou in tiiK 
respect, but has quite another \icw,( 2 ) 


And where, upon appeal, the sessions diui a balance 
due fr<liu an overseer, but do not procf't d to direct by 
llieh* order that lie pay it over to the «^uc(t.cdjng over¬ 
seers, application may be made to two jusih- »■, out of 
sessions, to enforce payment (3). And if tlu^y refu-.e, the 
court,pf King^s Bench will gi nit ii mandamus to compel 
them^to do so. For the justices have jurtsdietion in till. 
case. * The effect of the ap[»cal was the as».erlahnng or 
the quantum of the aiTcars*, and then tiu'statute at'jciu *1, 
and enables the magistrates out of sessions to eiiibice th.^ 
payment of the balance. (4) 


7 

The appeal given to persons aggrieved agaifibi the a!- 
low’ancc of the churcha'ardens and oveiseeis’ ticcoimls 
under 43 EHz. and 17 Geo. IL, is expiessi} preser\eil tr» 
them by <^o Geo. fll. c. 50. s. 3. (5} 





ftiit ihat which is givtai to the officer accounting, ^oap,if\ 

against ah order making a disallowance or reduction in 

their accounts, by sect, 2. of that statute is subject to th(" 

ibllowing regulations; 

# » 

Rex V. Goodcheap, 6 Term ^4) Rex^r, C*!*ei, 4 Term Rep 
Rtp. ^147. (1), Rex -v. 246, 

Whiceat, ante,.r6o. (2). (5) Rex v, Jit'iiccs ol Doi f'«u e 

(2) Rex'v. Whitear, ante, 360. (2 . are kurnequen*' to 'hat ict 
13) See 4.3 Khz c. Z kect .3. aid 
Ti t;*o It c tS ICO 3 

I, It 



Of appealing against Osterseeri Accounts, 

1. It must be to the next jmieral or ([uarter ecssions 
y l>e ho ldcn after^the tentV from making the orders 
"^2. appealing must first have paid or deliverer 

over to the preceding officers such money, floods, cfiH®* 
tols, and other things, as on the face of the account sub¬ 
mitted to the justices for allowance shall appear due and 
owing, or in their hands. 3. lie must enter such a re¬ 
cognizance before one nr more such justice or jni^ices, 
with two suifitient sureties to be approved by them, in 
not less tlian double the »am or value in dispute; to enter 
sucli appeal at ^iich next sessions, and obMe hy such 
order as shall at that or any subsequent sessions made 
on such appeal. 

The sessions, on production and proof that the re¬ 
cognizance was duly entered into, may adjourn die ap¬ 
peal or hear it, and confirm or reverse sucli disallowance 
or reduction, either in the whole or in part, and may, 
if they think fit, older tliat the appellant shall have the 
costs incurred iqion the* appeal defrayed out dt the poor 
iatc$. 



( ) 


ciupTER xxx^a. 

OJ l^ftnediei against J^^rhh Ojffieent Jin Mt^heliatmir* 

mod^ of proteceding againht parj^.h oiKm^ tor ^ 

a breach or neglect of duty ar% i*tt, By <omictt(yt« 
liefore a justice of peaccj under pardciJai •statutefe,(i). At«i m, 
ad, By indictment, 3d, By infonualion in the court of 
king's !>ench. 4th, By action. 

Tlie punishments inflicted by statute are, iM, By 43 
KHz. c, 2. s. a* The churchwardens and ovei seers aie 
u> meet at least once a month, in tlie paiish chultli, upon S 

Sunday afternoon, afli r divine service, to consider of all rntmth. 
tilings eouCeming their office; and any abseniing hlm- 
stf widiout lawlul excuse, or being negligent iu their 
ofiloe, or in tlie execution of the said ordois being made, 
i»y and v^ith the assent of tlie justices oi any two of 
iliein, shall forfeit for every such default ol absence or 
iieghgena* 20s. 


Sect. 4, gives power to levy sums due by former of- Sect 4. 
liceis, and to eoininit in dctaalt of distres«, as abo to mo«ey" 
sonunit such as shall lehise to account. (2) 




By 13 8c 14 (’ar. II. c, 11. an overseei refusing to 13^14 
ie(‘eive a person removed by warrant of two justiees from ^ iV 
one County, city, or town torporsUc, to anotlm, foiloita p" .'ly lor 
5I. to tfiieiise of the poor ol‘ tlie parkh flrom whence such 
pirson wsu» removi*d, to be levied by difctrea'’, &.c by 


(l) As* totV ioioj of ptoc444>ns \iCtJOn*, e»» Set t n i. rtufteas 
roogis?ut9s, u tb,st t<i,c <. ni (J! Aitte, 

UU../1, n® 


« 


wet! ant 





O/Jlmcdics Ppcmfi)’ Misbf^havrcw\ 


wairant of any justice oitHepkeeb which such pem>ft 
rftinoTed; ajid kr v-'afit'Qf?ofhcicnt distress, kis tp 

< 'fcmnttMt'liirii to'g^of for furtj?; fbvs. 


Z’S «• I. 
ii |i«‘'naity 
for refusing 
to 5»isy for 
*iie A'ppre- 

E?eu<i>»^ iJ!«" 
ao<4 di#- 


By 17 Geo. II. G, 5. s. u ifauyovci-seershallrefuseto pay 
the sum.,of 5s. when ordered to be paid, for apprehend¬ 
ing idle and disorderly persons, it may be levied upm 
liim bv distress, and ho shall npt 'be allowed it in. his 
^counts. 


rtjikrly pcc- 
rsoft^, 

ijGeo-U. 
c. jS. pe- 
5 wJty of' 51 . 
l-.’r di^ottey'- 


By ly Geo. II c. 38. s. t4. chureWardens wd 
OTcreccrs, who refuse or neglect to obey and perforin the 
directions of th'is act, where no penalty is before tborthy 
provided, or who shall act contrary thereto, sludl, on 
oath thereof before two justices, witliin two months afli@ 
commission of the oreiice, forfeit not more tliiui yl. nor 
less than 40s. 16 be levied by distress, B»-c. 


9 G«P.nF. 
c. .^7, pe¬ 
nalty from 
los. to cos. 
ftir paying, 
poof in base 
snoney. 


37Cco,ni. 
e. 55. pe- 
jity not ex- 
ceding 4Ci>. 
for tiisohey- 
inc warrants 
end orders. 


a 


By 9 Geo. III. c. 37.. churchwardens, &c. wilfully 
and knowingly making any payment, to or for the poor s 
use, in base or counterfeit money, or any other thair kyr- 
ful money ofOreat Britain, shall, upon conviction by ono 
justice, cither upon non-appearance, conlfcssion, dr by the 
oath of one witness, be adjudged to forfeit not less than 
I os., nor m<'re than 20s. to be levied by distress, &c. and 
appiiol to the use of any poor person or persons of the 
parish, &c. in such manner as the justice who shall ad¬ 
judge the foifeiturc ^liall direct and appoint., 

33 Cleo. rih c. 55. s. I. impow'ers two or morejus- 
riees, at their special or petty scssion-s, upon coippkint 
on'oath, and aher due summons, to impose a 
siini, not exceeding 4cs., upon any constable, overseer, 
&c, for any ncglectof duty or disobedience; of lawful 
w'arrant or order ot any justice or justices j which sum, 

nnlcvio paid, is to be levied by distress, and applied to the 

relief 



of Ibnnedin agabist Partuk (^ctts for Mlhhekmjioo -^7; 

n 

of tlio poor of tJje paribh, &c. ubcrt’ the ojfR?mlci 
resides; and for want of distress, lie is to be conunitt/*d 
to the hou'-e of correction, for any spate of time not ex¬ 
ceeding toTi 4ay.s. 

It also givcb the party cggi ieved an appeal to the quoi'- pi of 
tor scjjsions, upon giving ten dajs notice. 


If any churchwarden, oro\t ?M*er of the poor, be con- p nhoiR- 
victed of the penalties indicted by 43 Elix. c. 2 s. 2. an- 
other must levy It (t). The penalties for not in^'eting 
in the church shall not be hidicted »)n tlie o\eri»m*^ ol' ,n’fn"eti*!g 
the poor of extraparochial piacc*-, because the inhabitants 
have iioehurcl) to meet in (2); and a parocliial oveiseor p.iu h ota- 
must have notice of his appointment, or he cannot b# J 
changed for neglect. (3) w' tlic r m 


)>) it > eti( 


Overseers may be punished for most breiichos of their 2 t'wKi.- 
iluty, by information or indictment, nolwiihstandinnf that ^ ^ 

a particular pnnisluncnt is created by statute, u.id a '.pc- 
cific method of rtH;overing the penalty is pointed o it; 
for their disobedience of the statute is a contempt of th^ 


out » I ' 


, (*) An'c». 16 Vlrt, • . snothey, that Iretcfwted to take luH 

(St) Re* V. Rofford, 8 Mod, a year’s parish^-ate.- The, order Hf,js 
ante, Voh i. 55. But they are quashed. See^also Rex v. Moor- 


puniihable by indictmont for not’ 
meeting as often as is necessary'to 
discliaige tljeir duty,, , . 

(3) ,R.c* V. XIarman, i Bort.^i^, 
•(Tjj this caie, the deferdanf 
was "of elevetil ne- 

glectst whirfv wcer^' fQra-ab 

•entiag from momhly'ineet.- 

ings; Jour for abs'-nting himself from 
otfior me(“tin*s, one, tl);jtVhii> maid 
refused to lake tlie rate -book j wd 


'hoiise^^^^. 3V4. n. (2).. Qutere, if 
it mu3£/iiii'''he"^aUeged in these con- 
.ySMjoni. thit '^if defendant'had ac^ 
cepted the oCB^pe ? See the opinion 
of Chappie, A Rex t', Plarman, in^ 
, <vhlch 'ca^7»he‘que^iOTt was, whether ' 
the- puxrifedipg-Ai^ii'an'"order wliich* 
fi. would J^e. nonce of, or o-iiy . 
the Justice’s process, with which if\ey; 
never Intei medfslleJ 





cannot 
ici> ihem. 


Jpdii’f’tx'ni 
ti'i notiTO- 
viding fot 
rhe fonr.' \ 
Fc'r mis-' 
us’tjg them. 


J'r>r c^^n- 
rtiiriur? to 

t •» 

>«.ury a wo-' 
rn-nio bur¬ 
then another 


Of JRmedic.^ agafnsf Parish Oncers for Mtslehfmonh 

laV {!,)♦ Otic isj iiiciietable, therefore^ not only fal* iro 
, fu^ng’to take ppon Mmscifthe olTice of bvc/sceV ( 2), but 
. ’iilso wbcn in ofiioc! fof clisob^ynig im order of jaslicc’s(3), 
or. anj-c^ter misicasaiicc?, 01* wilful neglect' of duty. 

But tbey cannot be attacbedby the justices in sossionsi 
for dkiiobeying am order made by them, for tb'e sessions 
has no povi-er to awml an attachmi^nt for a contempt in 
disolteying,, &c. v the proper method being by indictment 
for a misdemeanour. {4) 

If an overseer, thereforcj doc.? liot provide 0)r tlie 
poor, he is indictable j and if lie relieve where there is 
no,necessity for it, that is a misdemeanour (5). So, if 
^cy misuse the poor, as by keeping and lodging sevefaj 
poof persons in a/filthy unwholesome room, with the 
windows not in a sufficient ^sUitc of repair to protect 
them aga|>st the weather (6), * or exact labour from them 
when imcblc to work (7^, it is indictable. . 

V , , 

. . ' ^ ' 

Further, if they conspire to prevail'upon a man to 
marry a popr woman big with child, for the purpose of 
throwing the expcjpce of maintaiiibig her, and tbc issue. 


, (i) Rfix V. Coininhig.*, 5 Mod, 
179. See aho Res v. RohiusOn. 
S Bum 799..4ate, 334. (4}, and 'Re*; 
f. Jones,, I Bott, 345. lU. post. 

'(«K ' ' ' ‘ 

(a) Rej V. Jo,res, supra, ( i), ante, 
Vol. i. 54, {4), But they nriu^t have 
,ptev.»o«s ii'oiice of ibfiir,.Rp|K»»ntmepf. 


v/. IJsrptTr, 3 Mod, ‘96. Met- • 
iltfl* V. Ingram, ib. which wore 
cases of indictment,for .not ricoCBtips' 
>ho ofiice of constahk. Sce^Slso liecw. 
T-tarman, x Bottj,', 344. PI, 378. 
anr^ 37?. (3;. 


(?) *«• B(ys,'for not paying, 

cons* Say. Rep/143. artd- »pp, 
anter(i). ■ . . 

(■4) Rex r. BiUtlett, r 344. 
K..357. 

, (3) Tawno/scaso, 16 VIo^‘ Abr* 
41J. _ 

(3) Rox -o, WetheriV 
^ja.j.-aTid that- the paopt-Vi-iiocd^'ipt 
be named in the 
BulIs^J, il)id. , . 

(6) Per Lord Mansfield, 0 , f- R« 
V, '\\’'i«th 5 p and GjuawiB, Cdd. 76. 


from 



Of llmodks against Pari^ OJp^en^^or Miskhaiiimir. 

from themselves upati another parish or township, they 
jnuy he intiicied' (iBugperhaps, this ■ is not 
.-iblc wiiere tlw; 'womaii,' s%|^etl in tlie 'defeiidaiit^s 
previous to thetnarriqge, is-Vith child hi/Ire mqti 
the defendants procure "her to be married (2), audit is 
ceicbratoil with the free will of the parties. (3) 

'1 . j ‘ , 'T, * ' . ' - ' 

It was Jield indictable where they refused to account 
within four days'the appohitmciit of new,over¬ 
seers, under, 43 Kliz. r. 2. (4).; as Hkewisc if they do 
not inakc a niie to reimburse coiistables, uudei* 14 Car. II. 
c.i 4 ;i 5 ). 


i '' " 


Also, overseers ipay Ik? indicted for not, receiving .a 
pauper .sentfo'tiicm by the order of twdjusticcs (6), or 
not providing for one in obedience to ntn order of ses¬ 
sions, unless the order is illegal. (7) . > 

*■ 

A justice made an order upon an overseer to pay a 
suin df mpwey ip a surgeon, who had taken car^^ of a 
patiper; the ovesrseer refu?* 5 ng to pdj? It, was iinhcted: but 
the cahit quashed the, indictment, the prdt ,1 bein^inadiL,, 
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QiiKrc, 
w lift hi*r 
piiwiiiLable 
if thf ytit- 
m.iti j-rej 
iidiit byi^ie 

nian iney 
induce hejr. 
to rhapry'.', 

• ** w 

Refusnig ro' 
acci'tmt. 




iog or frti- 
viditur lor 


Uu 5 .Mvtjfire 
the jiui fcsi 
hrive DU jit'* 
tisdictioa to 

nil ‘ 
oplej-, tlie 
ofEceri uiay 
disole tf. 


(t) v> Cqtwpion, .Cald. 84^*, 
ai'.d,iht^ casesame, VoJ. i‘. Z5y-^* (?)• 

,, 'Vteit the coiift - Woald ■ not 
'gT&ttf Su iwfarmauon in suclj casei, See 
x’AIr, .Calt’ecou’s note (6) v, 

Cijmjjten..'Caiil*i47. ■ ' 

(,^)' Rex t'. i"owWr ^ . dfliel'V* 

‘'r^iotira ^ping-' assiztSj Coy., Bulkr 
,rCfo. I.a\v. <t6i. , . 

' Ccittimittgs*' 5' -Mod.^ 
i'79> disease oc,cuiTed_ 

jaier .to?11. c 38 ';'', 

Is}- Ba;V»v,<.- % Satk. 609. 

i Tlieobjtdaim 

was, ihat\l\8 

B B 


•* rbay,’* wtmh does not retjuire it as 
a, duty. - Biit'ihp couit bildthe word 
<«' niay" (o he|mpeiative ibtd'the sani^ 
•88 ” skaii.*’ ‘ 

'f6> ReX -w ’Pav«i,: i, IJtJit, ,uy. 

40 t^49, sm. 1. aiuV, 3J'i. 

’, 7 j Rex v^fWimhip jiiul Gmii .vi IJ, 
Caldi ' 7 ai >' If 'oae vi»k-r oi itv..itiie- 
ijauce be Ultfi wsfferentexd ami- 
?ot iheib- 

* dihmenti.OX it ^iU be bad* ibid- Re* 
■V,. Moorl^qUse, CaJd. SS4- !>»d the 
iiidKqnerii tiKlst »v'«r sel/ic* of the’ 
order upon tb^^eRndiiiit, ib.' 


■*» 


m 
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1 ‘’s ‘ ^ 

in itt^matter ever which 'the; jn^tke ha«.l iib. jurhdictio?i. 
For this kind of assistance does not toifie whhm tlte 

notion of relitt to the poor. ( 3 t) ‘ - , ■ ^ 

■ ’ -1'’ ' ''•* 

Cpart 'Whefr tsic iodictiinsit is for a fiimous o/ience, the court’ 

djrti quiS&h r, 

int?irtro«i!;.s, rfuisQ 10 <]uash it, unless upon ilie clearest and- plainest 
oiriSSs gr<iimc]s, and will drive the party to a demurrer or mo- 
5c:iou£. tion in'arrctil'of judgment (a) ^ ■ V ' 


. 1 - V 


roepfd 


The pr«>coeding by information, filed in tlic King^'s 
is of adhgher nature, and discretionaryin the 
court to grant (3}. To institute this a -mo¬ 

tion is matle lor a rule to shew cause why. iin inrorinatioii 
should not be granted, founded nptm a0!da^it s vy’hich 
must state a criminal charge. If this grcaind cd' accusa¬ 
tion seems suiBcient in law and Idct to warrant un infor¬ 
mation, the person accused is called upon to ausvior the 
^charge, by shewing cause why it should not be filed. 
This he may do by pointing out the insuihciency of the 
accusation, as stated by the prosecutor, or, by producing 
aflidavits, .cither to deny the facts, or olsc,.to free himself 
fronr a criminal intention, .in doing tliat wJiich he mgst 
admit himself to have done. Counsel are usually heard 
on the day subsequent to that given by''the rule, .or as 
.soon after'as^ sbits with the. ejourt’s convenience, both 
against and fpr it; aftfa* which the coUVt eitlier refuse the 
motion or make the rule absolute, according to the justice 
of the case. 


ft). Rex n. .Smith, i BotT^ 54^,' 
PJ.576. 

- (*J Rex. -v. R/SjtheriH, Cild, 

%Qg.^ V. PAniy, PI. 3S1. 

Rifepi.*. ft^oorhi‘use, CaW; 5 ‘<4, , 

’{.?) When an Tnformation i^ moved, 
for, and wdt red by tht? com t, it ia, filed 

'll) fhcnjmc’bfii pincfjw^ of iho 

, * 


court, called^ the Kirtg’s coroner and 
attorney, or more usuallythe master of 
the C’l'ftwn-office., But anJofof^atiou 
may liitewise W filed by hb Majeity’i 
atvoriiey-gt'oefal, wBen 

the oflicr-is'vacant, by the Kio|;’s 
’■olrcitor-geneial. - . • ' ■ • > ’ 

•I u ' ’ 

. But 
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OfMenterdics againsi Parish (^fleers Jbr Mishe/nmom', 

Bat as this is an cxtraorJhVaiy remedy^ tlie ccsnjt'rwill Gf.rate(i 
jiot sufFcf it to bo af'pHcd to the pnnislimenbcd' drdinary 
offences. Thus, althoiwli it was iwimi ioriueplv’to hriufit 

I. ^ \ r, , P Rwiej)i>Uo 

mfonuaiions against overseers, tor procuring a |jRnper s 
iharniigej with a view to burthen anothor f^arisfr!, lire 
cefurt has bug-come to a resolution 1,01 to grafit them. {1) 

TIic court granted,an infomatioxi against,au over-ieer, Gn^t Jfifot 
for that he, with Ifad forcibly, removed a poor * 

woman, who'was very sick and near her dme, from one ^hiasick. 
parish to anotheiv to avoid the expcnce it iuight dcr - 
ctrsion to the first parish, if the child sJiould be born 
dirre. (2) ' ; ' • ' ’ 

' f- , * . 

.1 ^ 

They would likewise have granted informhiion .o„ for ah«r- 
agaifvst an overseer, for altering a rate^ft^ it iiad been 
made aiKl allowed, by introducing a person thoi'ein for ance. 
election pBrjvosies( 3 ). -But in granting or refuLdng 4 a- 
fonnaiiohs, the coiut- looks to the motive, and will le- motive m 
fa?o it, although the defendant has acted improperly, 
if he appears tb liave done so without a criminal in¬ 
tention. (4) ' '• , ■ 


An information warranto was inoved against the tnf.»nn^rK » 
cimrchwardens of a, parish, who had! been sworn in by ' 

mandamus, to shew by what authority |hey exercised that »gi.n)s: 

' • j '; ■ ch’-isrh- 

VTsr-i.v > 

(2) Rejt -ST. SJaughtcT, CbW. I 46. AltHow^h dons vmh the approlatwn 
n. (a). ^e*t>.C(Mnjiton»»biA of riJCfiMowip^ jusme. But ilis rule 

, (a) Rex V. B\Rhy,, a .BoKi 344*. ;.JEov *«', Wifor^auoa was, clwchargeft, all 
\Bot this was in ,5GeA,n. "crsmnidl }ut4nri->n .beiRg dearly ae- 
Rex •». tjpsdals. East, gaiived 

Geo^ilfi[. ,wW,e,an apyikaiioa for X4) Ik','p^.^eouit 4i>el»aifge*l .tbs 
.»» informatton ib 4 ilOy gross-We, role ; * c^^wet 

for mxrfjfing;'* .wsa by dtuceiis tl> an was , urs-egtJ»r,,^»gb .not u.tmtv.}, 

',deot,\vaa refused. CjM, 447-»• a* 1^7 refuss44odscharge Uwith c?i,ts, 

{3)SeeReic v-BArriitV,Do»gl,449* -v 

; ' V-. ' • . 

• . . B 4 


office. 
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■ ' ni' " ' ’ ' ' i "" 

ofa^^ \ But tliOv^iirt denied the motion, a clmrchin^ai'- 

den not l>ciiig such , a public officet,'',, against whom ah 
aifo:rwatioii would, lie; for it was not an usurpation upoin^ 
the orown;. and they might as well apply^ for an infor¬ 
mation against a constable or oveA^eers but the parties 
aggrieved might have their action;' for his i>eing\sw6rt* 
it! by virtue of the mandamus would be no bar , to such 
actiojj, because a 'mandamus gives ho right, but leave* 
the matter as it was bcfore.*( i) 

An action inay be Amaiiit/nncd against overseers for 
money lent them to support the poor, of for necessaries 
and assistance found for the poor; and this upon an ex¬ 
press (2), or an implied promise. (3) 

But w’here a pauper certificated by G. was removed 
a common nrder of removal from M. w'hither the 
overseer of M. delivn'cd the pauper to the overseer of 
G. who received him and paid 8/. 9^. 4d. demanded from 
him by the former for maintenance of the pauper during 
the preceding 4 years, it was held that the latter could 
not recover it back ifom the overseer of M. in an action 
for money had and received.'^ For even if the ceftiB- 
cate is informal, in not being direct^ to M. by name,' it 
is evidence that O. has acknowledged the pauper as their 
parishidher, and it is ailp^W that he lias been inahjt- 
tained four years by M., Emitting therefore that tjie 
money could not have bedn demanded by the defohdarit, 
(w'hich it vms unncces^y to decide) yet being#!' honest 


4> Actions 

ag^in&t 

overseers. 



(i) Rejf w, Danbneyi Bott,3or. • (3) Sinrnion* v. 

PU,56i. see inte, Vol.i, 37. Ni. Piri. C»8l See the opinion of 

How V.-Keecli, "f 'fiott, 347^ Bailer,-J, - Rex w, paid. 

."Rex ‘l^oodstwtoo 510.1114^^3,49* ' , 

2 Barnard. K. B. a07;340.' , ' " > ' 

' -•* ' / < > 

-■ T ^ I ‘ ^ 

• v' , , , J ' V 

' . debt, 



’ ProtecliqU of Parish OJIkm> . 

4ebt, and the plaintiff having once paid it, shall 
thii whichis,aneqiutabijp action, recover itba(^fgmh:{i) 

' -j 

• Actions most frequently brought against overseo^ are 
for things dohej either without, or in violation^pt', their 
authority, , 


SECT. II. 

Prokctton ofPqr ish OJidp'S in the Discharge (f their Jhiljf* 

' ■ ' •' ' 

' As a party aggrieved by the misconduct of parish otli~ 
cers is entitled, on tlie one h'lnd, to reconipence in da¬ 
mages, for an injury received; llic law, on the other, 
wisely iiiteHeres for the protection of, its and 

prevent their being harassed with vexatious suits and 
yolous litigation. 

These protections are cbidly created by the Mowing 
statutes:' ' -' , ^ 


43 Eliz. c. 2. Si 19. enables him to pleqd the general 
issue, where aii action is bijought for any,tiling done under 
the authority of that act ; and if U v^dict is found for 
him, or the phtmtiffIs,;nonsuited^ -iie shall recover treble 
damages, togetlicr with Hsepsts., . . | 

‘ ‘ , 1 V 


. 7 Ja§i. c. .5. and' 2’i 'i if diables, them to 

plead the general issue, iit adtiblS:brpdght for any thing 
done, touching or concerning their pfoce, or by virtue 
thereof. ' , • , V 


' 7 ,ia6.1. c. 5. i^ives tiiem double cosfoiwhere they obWh 
a verdict, pr the plaintiff is nonsuit, *01? discontinues; and 


(i) 'Farmer 


It- Aruiidell, 2 Black. 84-4* 


bv 


Prptcctio* 

o'^atit.h 

omcers. 


43 Eliz. c. 
s. 19.' head 
the geni'rat 
issue and 
have irsW? 
dattiagcs. 


7 Jj-.r. r.j 
3T Jac 1. 
c 13 - vr,.v 

Xa\ "u’C’jC. 


7 }a?,tc. 5 . 
Ectttled T V 
double 
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ai Jac. I. 
c. la. Pi.!in- 

tsffniiist 
brir.g feis 
ai lioo where 
the cafise of 
it originated. 

%7 Oeo. !I. 
c.^S. £. 8. 
Protects 
them hi case 
of -inftirinal 
Hisiressss. 


hy~ ai Jac. I. f. 12. uiilm dip piaintilTproven; ihp cause of 
a<^ibn to have originated within the count v in which tife 

V* , ‘ ' *1 ■ 

action is bronalitj he shall be noiU'.uited. 

eQj . . 


J7 G^o. 11. c. 38. s. 8. protects them against vexatious 
actions, whei'c tiiey liave distrained iotr non-pajunefit of 
poor’s rates, by enacting, that when tiie sura the distress 
is made dor is jastlyduc, it shall not l^c<iecme4*ttihnvfal, 
nor the parties making it trespasscTS, on account, of any 
dcfict or want of form in the warrant for tlic appoint- 
ment of the overseers, or in tlie rate or w'arrant of dis¬ 
tress ; but the party aggrieved sliafi recover full satisfac¬ 
tion for the specIaJ damage, uii<l no more, in an action of 
trespass on the case. 


Sect, X. en¬ 
ables them 
to tender 
amends. 


By Sect. 8. no plaintiff shall recover for such com¬ 
plaint, if tender of amends hath bewi made by tlie parties 
efttraining, before action brought. 


34 Geo. !i. By 24 Geo. II. c. 44. s. 6. no action shall be brought 
oft ^1-1 lit against any constfiiile, headhorough, or other officer, for 
to he do. any tiling done in obedience to a j ustice’s warrant, “ until 
. <p>jiiah{l hath been made or left at the usual place of his 
abode by the party or parties intending to bring such 
action, or by. his or her attorney or agent, in writing 
signed by the party demanding the same, of the perusal 
and copy of .such warranty atid the same hath b<^n re- 
fiised or neglected for iho space of six day* after sucli 
mand.” ’ - . * - - - \i:^ 


J. 3 CT, f , 

’■hull irrant- 
jiistire to 
tie raiJc 4 
defeadint, 


, By M3ct. 6. in case q/la' suck dematid, and compliiaitcc 
therewith by shewing the .said w'arrmit to, and permit- 
a copy to be ^cn tlicrebf by the party demanding 
tS(i same, any action is brought such constable, 

headhorough, or othcrjofficcr, or against any f person or 
persons acting fn their aid, for 0hy such caii^se, without 

making 
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in the Discharge of their. Dittij, 

uiakiiig. the justict^ oy jiisttces who signed or sealc^ the 
warrant, dctbidahts, the jury studi give a verdiQ%:§;h* the 
defendant, noiwiUi?itaTiding any (leteet in the justice’s 
jurisdic:iDll; blit if the action shall be brought j<dntiy 
against the j-nsfices, and also against such eunst^iJe, &c, 
or peraor^ acting iiT their aid, tben on proof of such 
Avarrant'the jury shall find jfbr such constable, &c. and 
for such persons so acting as aforesaid, notwitltstanding 
such defect of jurisdiction; and if the verdict shul! be 
•igainst tlie justices, then the plaintiff shall recover his 
cosi'j, includiiig the costs which lie is liable to pay to the 
dciciidaiits for whom a verdict isr found. 


By sect 7. when the verdict is against the josticcs, 
and tlie judge, before w:hom the cause is tried, certifies 
in open iX)urt, on the back of the rec|ord» that the injury 
was wilfully and nialicioufly committed, plmntifi* shall 
be entitled to double costs of suit. ^ 


By sect; 8. the tiction must be brought wdthirt six 
cahMidar montlis after the act conmiitted. ' 


Tf tlic officer acting under the magistrate’s w^arrant 
docs not give, a copy of the warrant within Uic six days 
after it is demanded, w-hidh are allowcid by 34 Geo. 11 ,, 
he subjects himself to be , sued without^ the justice being 
made, defendanf,, provided the action fc brought before 
compliance witli the'demand. But ie is entitled to 
the the, statute, if he gives it at any time 

before 'he is sued, although it he the six days are 
expired.,(i) , 

Action <»f trespass brought by plaintiff, against the over* 
.^ccri of the poor, for taking his gelding; the ovnseers 


(f) Vavighm, 5 


Sect. 7. 

dpublr rfj'itS. 
when ?| 


Sect. 8. 


C'^py n'“*y 
be gi en ar 
any t 

ttf'for Mir'iLiH 
blUU£ ’!(. , 


lender 
24 Oort. It 
c*44. et«* 


alleged 



3^0 


protection ij" Parhh O^hai 


t tie ' to ^ix 
c'^v’notjfe 
t modi I e 

1 < 1 ,\di~ 

tint. 


s»1lpgcil la the pleadings, tlial by \iLtuc ol* their ofTicr, 
and in pursuance of a justice’s onler, thty levied salllj- 
faction ffir a poor’s rate, wJiicli was the trcs})ass com¬ 
plained of. It was dbjecled on the irinl, tliut by 24 
Goo* II. c. 44. denuind sfiotlld huv^ been made of the 
perusal and copy of the jirstipc’s warrant, aiul <ix days 
neglect or refu'id; At'd the judge wlm tried tlierause 
btiiig of the same cpiniuu, the jjlcwntiff was nousiuttHi. 
On an application to the court of king’s bench to .let 
aside the *iionsuit, it was refusal. T-ord Mans/h'ld,— 
Overseers of the poor and churcliwartlcns ai'e clearly 
within the meaning and protection of this statute. Ihe 
Icgiflaturc, by passing this act, tuteiidod to e>tend Urn 
benefit of the statute 21 Jac. I. c. 12., mid theicfoiv all 
office! s acting under a justice’s woriaiu arc included in 

it. (I) 


Androhaxo Also, trespass being brought for seizing .and cmrying 

une*^rnr- ^’way a ship’s ouchor: it appeared 4t tlie tiiul that tJie 

ntPitjjom. defendant, who w^as a cliurchwarden, took the anchor 
fid in Uic « , , 

iw'ion. US a djstrc'-s, for non-payment or a poor s rate, under a 

warrant of magistrates, which was produced. It was 
hold by the court of king’« bench, that 24 Geo. 11 . c. 44. 
whicli enacts, ♦* that no action shall be brought against, 
any consitible, headborougb, *0?' (c/t/ier S:c. cx- 

tendeddo the defoudaht, and that he could mot be sued 
alone, but tlie magistrate, under whose warrant he acted, 
ought to be joined. For the act was made f(;ir pro¬ 
tection of alljiiferipr ofikers, acting under tjic^warrant 
of a jusUije of peace; the design heiug “ tliat when a 
warrant is granted to the infeijor dt*scriptions man¬ 
kind, who cannot judge of the propiiety of St, they &haH 
ndt^be harassed widi actions for citecuting it, but tliat 


(i) N'lttinj V tacison, Lofu %49« 3 Biirn>48^. 



'. -in ihe 'lyUchavge their Dufj/. 
the magistrate tt'lxo granted it diiall bear the 

lity himself/‘(/f) ' ■ ' . ^ ■ T., ’' 

But the ptovibions of 2tj Geo. II. c. 44. do not ettciid 
to |ho action of replevin. “ Whdre such an action v^as 
broujjj^it, thereforcj against overseers to recover back a 
distress £)r a poor’s rate,< levied by them, underajns^ 
tioe’s warrant, it was held to be unnecessary to demand 
a copy of the warrant, &c. under that stotute. I'or tlte 
43 Eii^, which is the foundation of the poor*& rate, con¬ 
siders replevin as a proceeding in which the right to levy 
bv dislies<., any sums claimed on account of that mte 
may be properly controverted; for by sect. 19. afmm of 
a>owry is given in ra'-e of a distress made: and tl»e 
distress under that statute was in the nature of an exe- 
ciiUon; for the ‘►mns asbcssed for tlie relief of the poor 
uie by the 4th section directed to be levied by distress 
and sale: and it would be going very far to «!ay, that so 
beneficial a remedy is indirectly taken away by tlie yr- 
neral woa*ds of 24 Geo. II, when the pro\isions which 
are enacted in that statute, ns to the form of plea, 
i rr not a<lapted to the proceedings in replevin; and 
though it was truly said that prior to 2f*j Geo. II, c, 20. 
.1 demand of the copy 6f the warrant might have, been 
made, and notice given with effect to tlte magistrate be¬ 
fore the distress was sold, the time for^ such sale being 
then ihdcfimle ; yet it is not to be intended tliat the 
legislature would have passed that act in a way to defeat 
the remedy by reple^'in, liod it been supposed that die 
24 Geo. II. extended to it. In truth theWt. 27 Cxco. 11 . 
leaves the t|uestiort upon the construction of die 24 Goo. 
il. as applied to a poor’s rate, where if was before • foi 

M 

• « 

i) Harper v, C^rr, 7 Term Rep. to costs, ahd the ntet’ioti Tcrmcrttij- 
270. Several Ciises hive been decidled them; but they Are omlttedi to 
TfiipeciSng 4n ovtf»er*s beitif enutUd teiijii tr ifie -!c«' e of this treao*'? 


331 


24 rieo If- 

c 44 eK 
rtnds not to 
acnita 4^ 
leplevut. 


A 
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Ptotcchon oj Pal nfi ?, S>c. 

antcccdontly to 27 Geo. II. a-ebstr^s taken foi ihcpoorS 
rate undi 1 43 JIiz. c. 2. *..13, might have b(?t'n sol<l nn- 
luediateJyj ami arcplovtu in. such case, in nrdci toset\c 
the party^ must base been sued out as soon as pos^iable 
aftei the distios^ made, without wailing for a copy of ' 
the warrant, o» the j^sing notice to the nisgistrale; and 
from the incongruity between the steps required and 
provisions diiected by 24 G^o. TI. awd the .piocecduigs 
m replevin, in addition to the icason*. befoio given, we 
think it was not intended by tlie legislature that the pro¬ 
vision of 24 Geo. 11. 44. should extend to this action 

of icplcvui,” (i) 

(1) Vijhns, 6 xj’ Pen on / foWns, VVilici o 

Jvep %$3.Mi).inud ^ CjASii, tBhfk P«p C'^q. 



( 3^2 ) 


C lUPTOB XXXVII. 

O/ A^iteah; fiom the lintry t& the Judgment* 

• SKCT. I. 

i 

• •isihai Statutes the 'Right of Apptdl h j\tven again'-1 

Poors Ratc:>^ and fhdets of 2temot>aL 

lU 

‘'J^''1TE principal ^^curces of appeal to llic court of (piar- 
ter are, ibt, Rctt(*s> made for the poor*s> re- 

Ijcf. 2d, Ordci-. of removal. I’he right, itygHcniii 
other cases ha* been incidentally noticed, in treating of 
the parti<uK'r *.xib^ct. But as the menu r of c<»nductiiig 
«li appeals is luarl} similar, the following obserxatiou'^ 
ouiy be consuierod us applicable to all, unless whore son e 
distinction is paiticularly noticed. 

TIic right of appeal agaimt poor^s rates, and ako 
-igainst overseers* accounts^ was originajiy given by 4^ 
Eliz. which enacts, “ that if any person persons «hall 
hud themselves grieved with nn^ soss, or lax, or otlier 
.ot, done by the said (liinchwordens, or other per^onf, or 
by the kai(| Jl^sticcs of peace, then it shaU be Jawhd foi 
die justictSr of i>eaco, at? their general quarter sessions, 0i 
die greatest number of them, to take *uch order therein 
‘IS to tliehi sliall be thought convenient; and the same to 
'‘.‘include and bind all the said parties.** ; 

k 

4 

The TJ Geo. II. c. 3S. 14. enacts, that in aise 

«.»y person or persons shall i)nJ}pm, her, or Uicniselves 
iggxleved by any i^te or assessment, made for iJte rrlief 

of 


A iIj 

i»' Or, 
ra 

2 i, R(' ♦ 

it 


X,t. fll 
»»ue« I tii 
l’* Mt 1 
and rwfi- 

c'r' (. 

rut I , 
t 4 e . n 
I T 


I'U 

U 

3'' M 


m 



3 ^ 4 ’^ . «««$( (^peali . 

' ' * j 

erf the poor, or shall hayo ajiy e^bjccdott oy 

jc^ctions to any i>ersW or persons put on ot leA 

but of such rate or assessynent# dr tO;th^'sum" charged oh 
^by jphrson or persons tlihrein,, Or, ahaM haVd 
objection tosmh account 8S;aj%rcSaidi OjT any , 
ofj or shall find hiiri> ^eiv or/tbehiselvcs aggrieved,! py 
any m^leet, act, or tlnng flpne, or Omitted by the churi^r 
wardens or overseers of the poor, or by’ ^y of his ma- 
jesty*s jtistice,S’of tiie peaQC; shall be‘- ta\y^l iby such 
' person or pei'sbhs, in any-of the cai^s afore^id, giving 
reasonable notice to the chtirchw^tes or'overseers oL 
the poor*pf the parish, township, or place# to appeal to 
> the next general or quarter sessions of the peace f<br the 

county, riding, division, corporation, or franchise, where 
such parishytQwnship, or place lies: and the^ justices of 
the peace, then assembled, are hereby authorized and rer 
quired ttf^ feceiye .such appeal, 'and to liear and Bnally 
determine die same, &C. ., ' 

ad; Appeals ■ The right of appe^ing against an order of removal Is 
given by 1.3& 14 Cw'Jh.c. 12. s.2^ .3 & 4 W. & M. c. i x. 
s.5^.10. 8 & 9 W; III c. 30. s. 6. 


SECT. II. 


Of the Gi'Otmds fw appealiitg* What Pe^'Sions wap 
appeal^ and wha mOyjain therein^ ‘ ‘ 


I. Agaimt a Rate. 


Ku) appeal 
n/ lates 


j The 43 Eliz. c. 2. 'gives the right of appeal only t»» 
^ persons aggrieved by tlie rates:. that is, to ad who arts 
rated and aggrieved, eitlier by an over-rate of llieir own 
property and ability, or })y an apessment dii^rc^jortloned 
to that of other inlmbitants and occupiers of property 

w thill 



and thTdn* 

within the parifilt ^ ioir 'viluch h 

Inadeiv 


3 ^t the 17 Geo^ JQ[, c. elldwh the j1|;ht of com- Altermort 
pUint to all who dhidl have any maUfiixi objtjction oe «""*¥ 
ofc^ccnioiis to any peraon: Or peraonsi bditg put on or leit: c 38* 
oUt of aiidh I'ate: or «aiN!»$uien^ to tho untn thaigod on 
jut^ petbOfi thercjin.^* 

k 

I'his act, thfriHfore, ^ends the of appeal btj^ 

>ond those «lkiwM%y 4% Eli«» 0. a, 'Ihey are pointed 
out by l4>rd ManshcW as ibUowb:—‘’Ihe 17 Geo- H. says, 
that whole there is a Irainhise to be & maft shall 

nf>t be left out to depi »vc hun qt has tHi^ehise. t^ow, 
tliat act (Iocs not say that every'i»h*W he iatcd« 
whether able or not jf and It ^s a {^ood del^ce t0 a rate 
to say, daat he p poor and unable to pays tt«d you may 
object ogalmt a man who wants IVAotMissitly to be lated 
to gam tithei a sdtlement 01 a fr^nehhe (i). But no 
pdsem can sustain an appeal ageter a partidnlar mode 
of rating othbr patishionei^, if fcae dbos 'not sustain some 
nifeiiy then by* (2) * 


All occupiers jointly interested in th^ sulyoct mattci who rrijr 
of on appeal against a poof*s rate, may j^n in preferring puiUi agantee 
n to the sosrioMb (^), But it is otberwhe, perhaps, where 
the grpuudt of U|^al aibe out of ch'SftMJ^ 


(r) Rett «^1|tfev1mS, %Coi^. ^ sd. 

pi, CJi» ,#3.1. 

f*i) 41 Q^o nt^ c «j3* fc<MA 4 J*©' 

(.bg Hm tigta of 
»nn itt k iloA^w ’8iS»f^ 

«Rd ar Rft V Cob^ 0 <it 
t-ald <^ 44 ^ 4 «V 0 m 1 ailiAbffcaiWt ^ 

And th^ «itu^ of W h HKP- 

nns Peiton* Ife wftf * ^ ’ 

vm.. n, . “ • ’ 


T/it 9 va «ria bi0 

«« ItKKtIj 
-- 

hlwvif 

imd 


Irf ijipeiih foi* a >s 


:ai|^«atbe <»HJ<;1- 
d^^gvse* Re* -w 

. *w 77** ^ 

»o6 ^" 
f sS 


t 


thar 





AjAHiSt 
overipcts* 
iiv'counts. , 


V\h.> 

njF.y ai}rcHl 

*?.iin>L tf‘- 
iiiovdls 


Whojiir- 
iies to the 
s.'.me appeal. 


Of'apjieals 
ag.jinst sus¬ 
pended or- 
WefS. 


WJ^a£ I^ps&ns may Appeal '■ 

■ they niFoct tiic-sevcral fippellant^'andorigmate from cainscs 
altogether tlihtinct and ]iersonah. It sde-ms, however, rje«- 
^fonablc, that as ma^y of the pari^ as chu.se may join in 
an appeal again.st Qvei%qt^fs* accounts; for thoir grievance 
originates iVom the same source,, and may be heard and 
redretaicd by one judgment. (.I) - 

-V ^ . 

ft A^ahist afi Order of Beniovalj and the Suspension 
' thereof'. 

The parish to whom the removal is made,- is im- 
powered by the statutes already cited (2) to appeal against 
it. But it has been deterntined* that tlie party who is 
removed ixiay appeal, as well as tlie parish. (3) 

It seems also that more than two or more parishes may 
lx? parties to an order of removal, and so"l)y cojisetjuence 
to an appeal therefrom; and the appeal of any one parish 
brings the others before the sessions, (4) 

35 Geo. ill. c. loi. Ji. I. provides, that if the parish 
officers of the parish, &c, to wliich the order of removal 
is made shall, upon the poor person’s rcinovul or death, 
refuse or neglect to pay the charges proved on oath to bc‘ 
incurred by the suspension, and by the justices ordered 
to be paid, “ within three days after demand thereoil 
and shall llot within the said time give notice ,of appeal, 
one justice may, by w arrant, order the money jp be levied 

i'l) Tilt? st'0m* lo have Wen drme ■ (4) R'ex •u, Coiriton,'Carth. 

and MO ebjediuM tak'.-n. He;£ Wekh With proftse »quc«. But. orders of 
eraJ’, CaW. 5041 ■ this sort seem to hayft gone iQto dis 

(a) Ante, 3it*. / ' use, if they were ever much practised. 

’(j)llcx,v. Hattfield, Cartluaaz.' ... 

Per Holt, a J. Weston Rivers-1-. St. 

Peter’s Msribtirpug'b;, aSslk. 49a,, 



iigdimh an Order of Removal, ^87 

|jy distress. &c* provided that if tlic sum so ordered to 
be paid on accoimt of such costs and charges exceed 2oi. 
the pmty or parties aggrieved by such order may kppeaJ 
to the next general (Quarter sc:^OUs agajmfx he saiiie, ai 
they may do against an order for the rdmovai of poor, 
persons by any law now in beingt; ^ and if tlie sessions 
are of opinion tlmt the sum awaMed is more than ought 
to be paich th<^ may strike it out nnd insert such supi . 
as in their judgment ought to be paid. , 


Itisdecidedupon'lheconsttniclionbfthisciause; ist,tha£ 
an appeal lies against an order of rempvai whiesh was sus¬ 
pended, and agaiftstasubsequont Order.for costs, notwdtk- 
standing the pauperis death prior to her removal, andthough 
the costs are iindCT 2oh j for 3 W. &. M. c. 11. s. 9* gives 
an appeal to tifie party aggrieved by the justices^ deter¬ 
mination respecting the pauper’s sMcthent ; i^ulthdugh 
the grimrance grows by a subseq[uent statute, the pitrty 
is still aggrieved by the order of removal. Before 
35 Geo. 111 . there was no grievance to the parish to 
which the order df removal was made pntil it was exe¬ 


cuted ; but that statute att^hes^ a continent consequence 
to the order of removal, h^ihg coupled vdth the order for 
payment of costs, which makes it a ^evance, thpiigh 
the pauper died l^fore any reidoval in fhet took place, 
ITien the appeal against the order for coot^ is not 
the qjtaHftm, but, against the liabilitythe parish to 
pay any^costs at all in this cfee, taking it as a cojise- 
quende order appealed gainst {|) 


a. .Thsit the meaning of that part of the clause which 
^nentHJns the d^ahid'and .notice' uf'appeal Vithin three 
days, is, that if the. jpariy aggrieved by Ae order, mid 
iuteuduig to appeal against tile amount of the charges, 


fi) Res V. St# Mary le Bow# 

0 C 2 w^l 



3S5' To Kh^tt Smiom mi he ma^ 

' mil give notice of appeal withm threp days aiier demand 
made, he siiall he relieved from tlic inconvenience of a 
distress; but though*.he neglect to dp ao,. he onjy stib- 
jects himself to that mao^vcuiencc, but his right of ap¬ 
peal, which is , afterwards^ given, is not thereby taken 
away; mid if he afterwards think jjroper to appeal wdlhin 
the time allawcd by law, for appeals against orders of re-, 
.* motalj he is espressly empowered so to ito. Then if 
the order is puashed, or the sum directed to be paid re¬ 
duced upon an appeal, it is a consequence of law that 
the money paid upon it must be refunded by those who 
vecem'd it, or an action for monies had and ret5eive<I 
w'iil Ho to recover it back again* (i) 


SECT.IIL 

* k 

To "iKhat Sessions an Appeal must he made in pohU of 

JnrisdlctmK 

1 . Appeals a^inst pOor'^s rdtcs» 

t \ ' « 

r.; 4’ ry-/. TJmtcr 43 Eliz. c- 2. s. 6, it must be to the general 
iamst Tatf-s thocounty, provided the place for which 

to thcfc- the rate is madd be w ithin that jurisdiction. But sect. 8. 

enables the justices of peace of towiis, 'places cor|KH'alc“, 
and cities, at their quartev sessions (if they hold any), 

‘‘ to do and'execute for all dm uses and purpdises in' this 



peace to enter or meddle there,** 


JiirIjdktioH 

rt^rv- d {o 


Under’this section, therefore, the tqvpeaf against a ratcj 
made for uny parisli or place within corporate towns. 


pku<% 


(1) Rex'T-' T'ia'IfiMy, 



in point ^ Jitrisciidion. 

-|)laces, or cities, mast be to, the corporutioa sessions, and 
^ eaimot be to the ^^^nerial quarter sessions of the county; 
ibr the justices at the quarter sessiotis for the county haw 
no jurisdiction, as there are ne^tive words in the clause 
which csscludcs theai. {i) ' ‘ ‘ 

But sect. 5. proiSridete, that iu corporatsons pr IVaii- 
chizes, who have not four justices of the peace, i^crsons, 
if they think lit, may appeal to the general’or quarter 
sessions for the county, riding, or division, wherein .such 
cor{)oration or fraiichize is situate* 

. ' ' ’ . ■» 

The words of the act, jf literally tahen* attend only to 
corporations not having four justices in'fact; and it has 
never been determined, wlicthcr aii appeal lies to the 
county sessions from ydaces where, although there are 
four justices, so many cannot sit to hear tlic appeal, either 
v-from iiiterest in the question, pr other circumstances of 
it gal incdmpetencc. 




corpor-itp 
jii :iice;. 


Sect. 

gives partv 
rated, with¬ 
in a !ian~ 
chise not 
i.aving four 
stici-f, 3 n 

appeal to the 
county ses- 
aioiis. 

Quaere, if 
less than 
four hy j:ea»; 
sou uf,iij« . 
terest? , ‘ - 


17 Geo. XL C.3S. S.4. gives the “ appeal to tlui ne^t 
general or qmrler sessions for the county^ riding, division, 
corporation, or. franchise, where such pm’ish, towhship, 
or place (2) lies.” , 

* ‘ .. .><.1 

And it has been dccidetl .thaLnptw’iti|stahding the ejs,- 
pression gemral or ^^rlcr scssimis ,appeal must be 
made to.'the general quarter sessiops notpith.standing the 
interventitin of a general sessions: Fop. It,, appears from, 
otlicr parts of the .act os well as from ,bthui' s^tu|es made 
in pan i^eria^ thai the^\v6ril;ge?<cr«| is nothsei^v^ith 
a ^iew to those places that have both gehefal ^d qi5p:ter 

* t- •" M 'i' > . ■ , , , \ * 

• J ^ - f ^ ^ V _ . f , , 

(t) Re* V, St. Mary in Tauatoa; (ij For which thfi.taw is made, 

X Bom, 465, Fl. a6o, 9. ib. v 

FI. z 6 x, „ - - • ■ . ' • 


CC .2 


sessions 
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7h "iJiJ'ini Sessions an Appeal must bel made 

sessions, such-as London and Middlesex, but as artothef 
m>nl for quarter sessions in contradistinction to a spe¬ 
cial sessions, every quarter sessions JMng a general ses¬ 


sions, (t) ‘ ' j '- 

* * ,' ♦ 

(rV Rjsat. V. Justices af, Loivloa, 

jEast,63a- X.i'fd ElUitbaroug^, C,J.' 
IMS- motion far j» tnaortymus 

to ettter ccntimwnces. Uf on an appeal 
by John Stocks, 'ugranst a poor-me,: 
and tbc tjaestioa was, wb^thor in Lqu - 
don, wbero there’are 'sessions 

every year, four geniral' garter'mi- 
siuns, and four ^etterai sessions, a party 
is bound to appeal'to tbe ses. 

, sions, if they Occur■^tst'after the rate j 
or wbeiber he is. eobtkd’' to pass o«er 
tho jft'.ffra/seSiiajis* jind appeal totheif 
«CJ.t general ,fjuarier sessions ? The 
rate iu this cos* w*as.puH 5 shed in the 
church the 35ith October, tSiO; 

. rhei..next, general ses^ilons were 

o« the ajth,'^ tbc samb’ bfonthjbut^ 
as there was,no interval between them, 
and the ' pnhlitation;, it coidd niit be 
»-«p 5 «ed that the appeal shojutd he 
made St those sessions. ' T.tie next 
gcnff’al^ufiiier sessions were in Jsnu> 
fry 1.811; .and to'that sessti^ns Mr. 

■ Stocks appealed'; btrt, a* b geftffvl- 
. session had' intervened, the'qftestldn: h, 
vfhetber the appeal was not out 6 f 
f ime. The appeal was adjourned to 
the three foHowiag^tjtiarter afessionil 
and at.ajj adjournment of the October 
ifuarter sesswns, in JKoi^ember rSii,- 
the se$3io;}$ decided that Mr. Stocks 
had not appealed in time ; and on that i 
ironhifedismisscd the appeal." ByThe 
star. 43 Ellz. c. a. s. 4, If any p.erson 
shall find himself aggrieved, the jus-^ 
tices of peace, at their genutal quarter 
sessions, shall take such order.therein 
as to them shall be thought convenient, 
t his statute therefore gave the ujipeal 


-ILAs 

to' the' e^irtrter Kssions indefinitely 
witbeut even -timitiRg it to the 'nett 
which should'OCCor.-By stat iy Geo. IF. 
c. 38. S.4- a person aggrieved may 
appeal to the next general <)^uarter 
sessions of the p^race for the county, 
riding, division, corporation, or fran- ' 
ihisej Whotie the township, parish, or 
place,fo> which the rate is made,lies: ' 
huyf it shall appear that reasonable 

» rlf ii tHfiiar iti| iQiiiaivTi- 

not ice w as not ^iven of the appeal, the 
jiwuc es.shaliT adjgum it to ibg Jifist 
. Quarter sessionsyaad then Cnallv hear 
atid determine it. And the .said jus- 
ti ces ma y a ward t o the party,ftjr whonj 
7 he"*a^^ar iSdS "'be. deterrainedi rea¬ 
sonable costs, 'in the same manner as 
they are,' empowtred to do in case of 
appeals 'concerning the settlement of 
poor '"pier.<ons by stat. 8 Sc 'p W, IIF, 
C.30. Th is statute therefore limits 
appeals (in tettns) to the next general 
or quarter sessions, and.the question is, 
whether the word general* is used 
wi^a-vieW io those places which have ' 

■ I.'^get^i;^ iSnd quarter sessions, as. 
London and Middlesex; or whether it 
as not used'as'another word for quarter 
se.'i^ons,' in cOntradtstincciof) to a spe- 
•cial sessions;-eyery quarter sessions 
being a gtmetsd session J And we are 
'of'opjnitai 'th^t: the latter 'is the' iriie 
cqfisiructKm 'j;dH}d that bn appeal to 
the next, qiqaner . sessions, trot>vkh- 
svandjiig the ihtervejtition of V ge^ral ^ 
sessional, is in dme. The direction to 
adjourn to the uoxt quarter sessions, 
if proper notice be not given, .drofqjing 
the W'ofd general, falls In with the 
iiotiou that the legislature used c. in 

-he . 



in paint Jnnsdiction, - jtpi, 

, ri. As to appeals against orders of removal. a Appeab 

* , • againtiit re- 

;.niuva]i!, 

Thefre is adifiPerenec in. the wording <>f the several sta- , 

: Hies, by which tliis right of apjjcal is given or coiihnnod. 

* 3 and 14 Car. II. c,i2. provides, that all such per- 
«on.s wlio shall think themselves aggrieved by any judg- c t%, s. 4. 
ajreiit of thf^ said two justices, ynu;^ appml iQ the justices oj' 
the peace of me said county (I'J at their wext qiuirt€r-s<^ 

&c, 3 and 4 -W. and M. c-li. s. lo. enacts, 3*4W'Ht 

' ' ' ' . c. ™o. s 6 . 

that ail persons who thinks themselves aggrieved with '' 
any such judgment of the said twojustices,.?/*^^^ 
the next general quarter sessions of the peace to be held far 
(he county^ riding, city, toWi corporate, or liberty, from 
which the said per soil •uoas so renwvedj' l&wt it is enacteil 
by 8 and Wi HI. c. 30- s.6. “ that tlie appeal against 8 & 9^,111. 
any order lor the removal of any poor person from any ^ 
parish, lownshijy, or place, shall be had, presented, and 
delcrniinedL. the general or. quarter sessions of the peace 
for the county, division, or ridings wherein the parish, 
township, dr place from whence such poor persdn shall 
he removed,‘doth lie, and not elsewhere, any former law 
or statute to the contrary notwithstanding.? 


me sense we adopt; for if ilieso to tlie-tjumeiri sessiuus. The nex^ 
peal", were to he heard at the general* scctiot^ foo, lOj^ stat. 17 G. U. ^.38. 
se'.Vjons, which intervened between the . viii- s.3'.;,^i;peah$^ the general ,ot quar- 
quaters, no reason cai'Iae given why? ter'sessions, torfn county*, riding, or 
the adjourntnept should not have been, division;, wbert^ there is no county 
to the ne^t general as well as-to the- but Mhidlese^x^ in y.'hich there are in 
next quarter sessions. ’ The dlrectiop, face gei^al ses^ous in addittou to-the 
too, as to costs raises an inference that I'/quattei; sessiot^'; ahd rhey do not 00 
this is the right construction; foe .-no^ curia any, ridings or division. - Wo 
costs can be given under, the yherefore think that the appeal was in 
S Sc 9 W. {If. but flt the quartet ses« .,<1 and that fhe nd^,..shhuld he made 
sions; inasmuch as the" appeal ag^nst','absolute. .j--. • 

Hneu'der of removal is,’ under the, Btab - ^ (f) i.e.,hi which , the order of re- 

i3SKX4CaryIf..,y»Xj(. s. 4., codffined. tnoval.is made. tK .. 


cc 4 


. Tliik 
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Transft’ts :ip- 
jH'als to t!^e 
CO'ih'V ses¬ 
sions in r> , 
united juris* 
dictions. 


Order ecu- 
firmed by 
borough 
justices, a 
nwliity, and 
iK>t made 
valid by 
res.iondents 
appoaraiice, 
Sec* 


To Tvliof Sessions a/i must le made 

'/riiis latter statute takes away- fiV>m limited, jud^tc- 
tipins tlie power t>f hearing appeals agamst orders of re¬ 
moval, giveu them by 3 mid 4 W. and M. 

So, that now albappeals a^inst orders qC removal,.made 
by magistrates of a liedtetl jurisdiction, must be to the 
ncAt sessipns for the county, riding, or divlson, in which’ 
the place is situated from which the removal i.s,niode. (i) 

Two justices of St. Alban’s (which is a limited jurisdic¬ 
tion) made an order of removal, to WendovCr, which w'as 
confirmed upon appeal to the q^uarter sessions of St. Al¬ 
ban’s. llie court of*King’s Bench quashed the order of 
sessions, because the appeal oughf' to have been to the 

sessions of the county, and not pf the cojporatiou. (2). ^ 

, \ ■ 

And an order made at sessiems upcm such an appeal U 
so hiucli a nullity, that it cannot be .rendered valid by 
the appeeirance of fhe respondents* at the borough quar¬ 
ter sessions^ their entering into the merits of the question, 
and settling a case for the opinion of the court of King’s 
Bench. , ; 

"Two justices for Ae borough of Colchester made an 
order to remove thrCe paupers from St. Giles iu Colches¬ 
ter, to East Dotoyland hi Essex; East Dbnyland appealr 
ed to the qufrtb* sessions of tim borough of Colchester^ 


(f) Th^ reason why fhe. Jm’isdic- ding uppn^an against it. Setf 
tion» atldwed to tbft ma^strates of.. Reg. Malden, posti ^sfs.,- 
^ boiougfi', ies-slons m against (») Re*' •(/, Weadover, 13 W. HI* 

rates, Is rj»ke«.awtjf! from jt .iS^ 49a .« Bott, yij. ,PJ. 794* 

in «ppeak against otderi. ojf re*m>vai, iW of the jdstkes Vf the 

seems to b«, that the allowance of ratfes Khefty of Alban’s is reserved by 
being a ministerial act,.they do not,*:ln '• sect. &,‘cf 5 St- 9 W. Til. c. 3a} so tliat 
the case 0/a sit in .revision njion * this seems, to have been an appeal 
v/h.« they have rhem-selve-f done. Bait against am order df removal, made by 
an order of removal is a jath'-iaJ act, ' justify of the roipondoRijf the tov.n 
tav/hkU theytnost do’siv’whap do- Alban’s. < * , 



* in jpoihi Jurhdictmi, ' , . ' 3(/3 

;aul th6y coMnucili- tlie order, and ftaled a special case; 

U wasol/jectod, that* the' .appeal ought to have been “to 
1 he quaf ter, sessions of tile county, and not of the borough, 
l)y 8 and p'W» HI. 4 / T!ie court agi’ced, dial 

?he borough sessions had no jurisdiction to make this or*' 
dcr of coniirniation j and thert, thci'eforei their opinion 
and their orders were both nugatory; the appeal ought 
It) have been:% the quarter sessions of the county; 'arid 
as no such appeal had ever been made, the original or- 
^.Icr, stands, 'llie rule to shew cause, therefore, why it 
ihould not be qhoshedj must.bd discharged, (i) , 

The words and reason of die statute seem' sjlso to give Appeals 
Ujo appeal to the county sessions, where both the parish, 
i'.t and fromii^icli the rmtcml is made, is situate withiu a taken away 
liiviited jiirisdidioh. For by Lonl Parker, where dici’p jurSiSiw. 
'S a Ub\ra corjjorate, tlmt has sessions* of their own, an|[ 
the justices Within that town ihakq an order there^ they 
must appeal to the county sessions, and not to their cMii 
wssimis jf for then there w'ould be an appeal ab eodm ad. 
vimdem^ there being (may be) the same justices silting 
who made the order. (2) , 

frj Rex V. Jiast Donylaod, mates tkfet tlie‘pafi:.h appealing, t,e, 

S. C. reapvnd SlOiat^. wklkia the 

(4) Theparish pi Malden iti'Essex, b,c«:<«wghi Tbi* reajottiug seem* also 
Cases of Sett, apd Rem, 6. a Bott, strengthened by i;6 Geo. 11 . c.l$. s. 5. 

719. n. (a), alilwugh the Chi^ Jus> which prohitatt justices from acting 
tice's words do;BOt literally compre-, hi the determi^tspu of any appeal,' 

.•lend the pbb&t- in 'question',, yet jhey. relsting to atty |fflrish, &c. where such ’ 
evidently refer to it. For when he jnsUces are jfcjrti/, er fiarjje-* 

ny$s that ttii^. parish cannot appeal in ahlt. See posts^ 

.'Mr ciort'fCwwM, he therein inti- t 
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Of AppeaiS’^ 

* 


s>:cT. n. 


Of entffixHg Appcalsy and ui u.fi-at S/^s^tchs it nw'i he tu 

point of Tme, 


It was obsemni by Jlolt, C. J.^ that it is a rcjofulai 
Mn;), in cases ol appeals to the sessions about ►settlonent, 
to eiitci the appeal before Ihc t>\o justices that ithidc the 
order, and they to return the order with the upp'ttl into 
lljc sessions Powcl, J. said, they aKays did otherwise i 
hSwi'ver, this would b^ a good rule, (i) 


Appt Isflow 
inJ V hen 
eiiteicti of 
roursc 


Wo^r en 

tered. 


But tins rule seems ncvei to have been followed j and 
in modern practice the fiist step towards enabling the 
sessions to hear an appeal is, that it be entered by the 
clerk of the peace in the jiroceedings of the court. TTiis 
is done as a matter of course hpon the appellant's apj»h- 
cation, where the appeal is lodged within the time pre*- 
scribed by statute, and i$ to be heard at the sessions at 
which it is lodged. It may be entered at the clerk of 
the peaces office, before or after die sessions commence. 
^ But all courts, for the puiposes of convenience, limit a 
iL particular tune after the sessions are begun, beyond 
which an appeal is not to be receiv«(d b^ the officer, as a 


k 




(«> 4 ncm. *9 Vitt. 35J. 


matter 



and al 'ikhat Sessions it mtisfhe tnponif of Time. 

matter of course {i), m order to be bet Uo\mi tor hearing 
.it that H'bhiiMlb. (2) 


\Vlu've\er.» tlicrefore, an appellant do(‘s not enter his 
appeal the time prescribed by tlio practice of*the comt 

(omt; or ivishes to ha>e it entered, and the heariiiff re- J*^^"'*** 

, . I . . forUnvet') 

bpiied t('tl)c eubuhig scbsiorw; or to have it entered upon enur. 
>[100101 groiuuls at a bCbsions, different from tiiat »it vihich 
'fit twrds of the .statutes dir^t it w> to be; lie nni»t make 
a bpeciid application to the justices by motion (of counsel 
M bere they attend), to dispense with their usual rule in 
that [larticuiar instance. " 

4 

t 

'ilie nilos respecting entering appeals may be reduced 
I two heads: 

T. At what sessions they must be entered. II. Of 
rbe lemody .to compel justices at sessions to enter and 
boar an apfieal, where they have improperly refused to 
do so. 


'i) Thfi practice*.of seisbns varies 
in this mpect, and ha'i. boeO tinted in 
rnioial, with a view* to the avcri^e 
I n'lness of the coptt. At the Surrey 
.'^crswiti* .m appeal may he entered at 
any time before the rising of the coufc, 
ni »he afternoon of the kett^d day of 
lilt' -lejsiotisj which is there the first 
iijy of judicial kisinjws; the praeed- 
i.'H' (Jay being occttpied in m^ttcirs re- 
to the general police of the 
<iJntj, At tl'c Herefcrfd sessions, 
lif‘ praaicc is not to mcivv any ap» 
}‘fc4iJ after ihe morning of the day on 
• l.'chjilic fowkinv coninutice. See 


Rex V. fustlocs of nev*feidshi»e» 
3 i'etm Rep. 564. At the Gloiices* 
termite scsthwl ihey ipust be entered 
by fa o^eluck the second day. 

[a) lhat tbp efurt aie bound w 
receive the eppi^t at the nette session 
after the order 'of removal has hew 
estbCMted, whatever thei* practice may 
l^e in this lespetdt. See Rck Jot 
tices ot Letcestershirei post. 395. Rex 
V, Justices of Buckinghamshire, po't. 
4St, and the ether cases dcedfr'iete. 
See also Rcjc v. Justices ot lie k 
shite I Const. 474. VI, « 88 . 

. 1. Ji 



3«)5 


(}f 


J. j1f>ithaf Sf^ssioTis Ajp^mls wust be mfned. 

An nil Aa appeal ngainst a rate might, under 43 Ellz. c*r, 
have been made, to any general quaitei &e*.sio«s, 
ptitmija subsequent to publishing the rale(i^. I’lie iiuinifold 
inconvenifmee of suflering ap|>eaja against the .some late 
to be discubsed at diilereiit |ienods, apd its being liabh 
to be quashed long after the escape from office of thoso 
overseers, by whom it was nnwle, and tlie assessments 
eoilectod, made it jiccci^sary to alter the law in this p,u’- 
ticulm* 

• * . 

17 Geo 11 The 17 Geo. H. c* 38, s* 4, (liercforc eriacts, th.at the 
appeal shall be to the general or inuaHer sceaiona of 
nextses ions the pcocc fo? tliOsCounty, &e,' 

af»ei pirty 
agpteved. 

It wa«i formerly contended, that os this statute neither 
expressly annulled the 43 of Elizabeth** nor contained 
negative words from tvhich a repeal must be impliwl, 
both might be considered a*j subsisting together. Tliat 
a** 17 Geo* If. gave costs, the party must appeal to the 
next sessions as is required by that stajtute, to entitle 
hlmselt to them* but if he chos^* to forego this advan^ 
tage, he might still appeal to any othcar sf’ssions tinder 
the 43 Eli/« 

« 

■Repeals Tlio couit, hotvevci, dccidcd, thattlie 43 Ells. tJ. 2 
U.7 e. a. repealed in this particular by 17 <feo. II. e. 38, and 

{») Rex V. Sc It Mod. 1 Bott, 4^4, PI aj;. ib. a6j I’l. 

%S^ 16 Vm. Abr. 417. S, C. *aj9. 

lhal 
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aiui. tU Xihat Hmhns it miai he puptt oj Tina* 

tiiat ilie appeal juust la all case*? bt'tolije mxt K*ssio»f> 
,)fter the party i$ aggrieved, (i) 

« 

'rhepartj is held to bo aggrieved, wilhinll eiiu ailing 
1 i the ‘tnJute, In the latu He imist, tbei\K.)rc4 

II • r* II ‘**' * i»*w ■ » . .^ 

tp^Jf* aI to the next ■>e.isjiuns nllov^anee 
t)i n, and c.iunot lie by nutil called upon la p.»y tjbc as- 
fct“-iuenl ()f whii’li he complnias. ( 2 ) 

In ea^t> ui ajipoah ngiunst rates as uell as against 
01 ders of removal, it hah been decided that by the nevt 
* i''ums is meant the non practicable sessions at \\hich 
an «‘llci‘tual appeal can be lodged. A rtito wa*' m.ide on 
tlj ctli of October, and puWji'ihtd on the next day (Nuii- 
iiith€‘ piuKh chill th, and the sessious was held on 
the Sth, Ivmg only one intervening day between the 
riibhcaiioa and the tj[uai'ter sessions, wliich appellant 
MV ore was too hort a lime to enable him to inspect the 
ate, to sue whether the inequalities in the formei I'ln 
Hf ro t'ontiniu'd. and property omitted in Ibnnev asv.*s-- 
airnts wax insertcil, so as lo enable him to determine 
"•hcthcr he sh aiid appcxtl .igaiii’*f it. On appeal to the 
Lniphany sessions, it wa-> dismifehcd tlicn, as», being out of 
n 'le. But the court granted a mandamus to compel 
tlK*m to hear it, ?md a^ked why the payi*^ oificers made 
their rate so close upon the time of tlte se^^iioais; it ap* 
i L ired ns if they had done it with a view^ of ousting the 
pcti ties of their appoah (3) 


( i ). Rex w., Coede, WifiHcs, J. conti*.' 
raid I &tA 

V. MlcklefieMi ; Sets, 

•('so Rex "0^ Jus;ii:ef’,iig' 

I Bott, 309, PI.' 3 a^v,. tTpoft, 
♦rhrtv constiuAion.itMWljitd 5 )» ia the 
fdw«r deprive ‘ 




its edneh ;{t ia aarititiint 
4'ilvw^ 

the appe4t iside^ciii la it&Svour. 

(ftJ'BLexVMVBckiefieldy'aiKe, (i). 
RAt.’i'. Avkin^ >* 'Am. Itey, 

■ (13) Rex -w of 

,»l Ast, ^ 

< X t f 

AptJaal# 


« 

pijty 'i'*. 
I'll.,veil hy 
tn living th ‘ 

lati.. 

Apjieal to 
ue\t ^essiot h 
afifs the 
sii O’v incf*. 
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t lOltRlOlil]. 


Of (Htennv Appettlnf 

Appeals orders of removed tnust l)c made to tlie 

next sessions after thcjicmoval of the pamjcis under it; 
for Ills tlicn'by that the parties aic aggricf\»od(i). Aw- 
tliouol* it appeal, therefore, pti the order ofscs-ioos, that 
a sesdons has iaten ened betwct‘h the date df the ori^inid 
order and thit one at which the apj^-al is enterecl, j c t 
the court tv ill not therefore quash the latter as uvit lk.*1iig 
made iu time i for tiie drdcr muy not have been sei vod 
until afber the first (se^siom (iz); and the justices are 
bound to receive it in all cases when prcbcmorl at their 
next ^csbionst after the removal. 


Where A rule Was itwA'cd for to shew cause why a Tnandainiis 

order ah in- should not issiie, dircctcd to the justices of the peace for 
the county of IxsiccRter, commanding them to pioceod 
upon the appeal of the inhabitants of iStOke-Goldiiig, 
• against an order of removing a pauper, his wilh, and four 
chdefren, from C*«tle-Donnington to Stoke-Golding. 
This was grounded on cm aifidavit, htating, tliat llieolder 
was made in January last, and notice ot appeal given. 
Tliat the inhabitants of Castle-Donnington, discovenng 
that the woman was not the pauper’s wif‘, and so the 
dnidten illegitimate, agreed to lake the woman and chil¬ 
dren back, which tjhey did, and the order uf lemovai ns 
to them wastCohsidered to be at an end. That after- 
ward% atid before the sessions, a new order was made, 
removing the woman and children from Castle Donning- 
ton to Sib$ton» against which iSibston appealed, when 
the sessions were of opinion, that Jhe former order of 
removal not having been regularly appealed from, and 
quashed, was condusive on j^ke-GolcUng, an<| for that 

(t) U-ex in. Monki;, Blsborougli, C^i. i^$, and vee fUx v 

oiBott, 714. Pli79). M'lteoolw V, of Su»<ev, 7ncrmRc]i 107. 

ft. John’s, ^outhimpton, lb PL 794,. post.'401. (r)* 
iMK. and Rem 06 Rex <c'. Norton, (2) Wilbrookw. tSt Joh»\Souti). 
« htr. Sjt. Road <0, North Bradley, atnptmi, and the cases utid ante, (i). 
2SU.X1611 Rex j. Turley, 1 Se&s. Her t Const.306, 

16 


Aaion 



^und at •mhat Ses^pfi^ it rmt he in point of Time. ^ 

reason were J)rdlcec 3 iftg: to <{u^h the second order of 
retpoval to , Tliat the attorney for Stokp- 

aoldujg .haf)j»ening.^^b^ i/ien defired that 

tneir appeal against t%r%a£ordei'mj^^^^ but 

the justices,refused ^ thdtigh it was the hrst session aft^r 
the order made. ,He theh . proposed that the sessions 
should perniit ihe tam to stated tor the opinion of the 
court, of. King’s Berich, whether the first order, under 
these circumstances, Was <^ncJusiyc? but this w^ also 
refused. Cause was sheWi^, gainst this rule, on the 
ground that' it is-the euati^‘'^^|.eh«sto. for ail appeals 
to be enteredj on the first dhy of the sessions; but this 
appeal was prCsentetl a^rwards; and the parish of 
Castlo-Bonnhigtoh agreeing to take the party back nas 
n.othing, jVIr. JusticeJBfuller said, t he y oug^it to have 
't>n th^hppcal * they were bound to receive it; 
it TOprescntt^lttlto next s^^ions;—Per Cur. Rule 

absolute a mandamus.(i)-; . , ^ 
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But although by the next sessions,. to whichPthe statutes 
rcfjuire appeals to be made* both against rates and orders 
of removal, are m^t those which happen next after the 
party is aggrieved, still disthic^oha:^USt arise as 
shall be considered the For a cause of 

appeal may arise: after a sessions Ims; commenced, and* 
before its terminatiem. .Or it nmy|)ccu^ so immediately 
upon the eve of‘ a sessions, as to reader it impossible for , 
the.partyto^Jtpdge it in due ftme^ •, 

; . - J .A '* , 

Upon the fir^epbint it has bemiiheld, that the appeal i. Ne*i; 
must be to the od^na^ ^har^r sessions after the 
party Js aggrieved} and, that tvlmre a sessions com- 
mfenced before ih^,&ii8e:of complamt acc^ 

atice. 

(j) ,Rex V, JuaicM of Ldi'euw- • (%) Sw anw, 59*7. 
thlr®; I Ewt, 684. t 


after- 
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f'be trnn* 
irentrmtnt 
ol oi h mal 

« SSIO'IS 
rvw St appeaj 
in then cider 
on appeal 


Appeal* 
tihcit-coim- 
r> hi&tttro 
c]n’>«uns. 


0 / oUn ?ng jfjtjprah, 

m 

t 

afU'rwartls coutlnoctl by acljourmuc'nt, tiie appeal s1jo»l/( 
be onleted at the aisuing aot al Rich .itl- 

jourmaent. (i) . i 

< 

Tljuas an order made fif thi* nut gmiml qiiativr 
hid inj adjom'meid** was^ quashed j becaim* it du*' 
'not apjH'ar that this the ne^tt geuerttl ^iUr smiionh 
for it might bo that llio general fossiojiji wiw begun 
and continued by adjournment before the order 
made, (a) 

'Hjerc arc two diviisiom (though not Iqgally recog- 
nized)) the eastern artd W(t*stcr», in the county of Sussex, 
and but one couimih »ion of peace for the cauiUy; hnd 
the qnaiter $(‘ssiojis arc always held, fu.st, in the weMOrm 
and aftei^wards jwljourncd into the eastern division, "riu* 
sessions commenred in the western division on Tuesday* 
7'h(‘ removal hi question was made on the Wednesday, 
I 3 tlj July, into the pai'isK of Pt'asmnrsb. w'hich is in the 
eastern tUv^kin, the adjourjmumt day into which wah 
<in the Fildny following. Tlie appeal was not lodged at 
the -sessions* but was prefeiTcd at the next October ms- 
sions, held by adjournnioiit ijj the same eastern division. 
The coutt of quarter wci’e of opinion, that iho 

adjoimmient : oMOns hi July was the next posjsible se<- 
sicjin*, at wbh h the appeal ought to luiVe been preferi'ci’, 
and find the^ Inal no jumdiction to examine die in* riK 
afterw'ards. fjord Kenyon, C. J.**-* The couvenicnco 
and justice of tlw case are soobvioudy in coufoiiniiy witl^ 


(j) Si V.fls to pppejtU igi'ttisf ouiAi t 
erf fkliadon md msuntotini i, ifate, 

Tfuj Sf&mioni,, Khili H (‘cHI’iues, h H 
lour tonudeieJ but one U> 4 » 

t flijtlutiaece n-ogi di> to duy ne. 1 1 v't 
e set ow, biO peft» If, 
the (^b9(r (f sppe.! rme (<ir ''♦evt 


*ntnuo»(^) after tlic stwlon Jxjs lom' 
n^en^ed^ hw jn 

jiiirsdietba tv eaycertsm sixh 
infia, f»), ' 

1%) «>. Jlittdeicleave, *9 Viit 

At»r.35(r. » 3 ^tt, 7 i 4 .T?l, 79 f- 



. ' ;jf'‘ ' vi'’ - ’ 

(tnd at ^hdt. Session^ ti vmU he in ptjmt of Time, 

* ‘ ^ ^ "s ^ ' ,• r ■*/ 

tlie »tritbt Icttcp of the ‘s£a^«te, that Oiore can lie dp**b,t 
• on the proper (Coh^^tsruQtipn ofit,’ , lljere is huf one coin- 
mission of the peace/oije^t|uai'ter sessions, h©M ^br 
the counter in'each q^terj^although, .for cuiweniencc, 
inagistJates hoUi the sevens, hrstin one 'part of the 
coant}!, and thc^ h^; e^purflipent in t!ie other pan, /fVe 
next quarter' st^sjoi]^ must necessarily mean 

the next oi^ginal quaftW^essicmshdld for the. county; 
for the adjournment is only, a continuation of the same 
sessions. The removed, therefoTTCj having been made 
after the cpmmencemoht of thp July sessions, the appeal 
M'aa properly preferred at the ()ctpber sessions foilo^tr- 
ing, N^'dier is there any thing hi the oi^ection, that it 
might then to have hebn made to the original sessions in 
October,, for that wopld be'directly contrary to the prac¬ 
tice which lias always,prevailed in counties where the 
ses^ons ard adjournoj frora oiie pi^ce to.anpther within 
the Couiity.’(I) ' 

. ' . ' • « • 

It was likewise deckled in tlie foregoing case, that as 

an 'adjournment is a continuance of thie original, sessions, 
an appeal may be lodged ni^ dn bdjouriiment of, the next 
sessions as well iuai at their drigin^ conmiehcemcptj where 
they are adjourned fifom dtfe place to aitqtiier for public 
convenience/(jt)- -O'"'J ^ 




As the session, hoW many a^jhummci^s soever there 
may bei is considered, hut as one day hi there seems 
no reason why an appeal should not be lodged and heard 
at an adjournmpnt,, as happens wliere the sessions ad¬ 
journ ;froip. one dividem of <hi® cdunty^tp another (3), 


fi! 


w '^Jitttic^a of^Suas^s, . (3) ^iit so, . tried mor 

7 Term kef, rci7. ICt« Lordship, b.usi|)[£sS donp "^ithrai .each 
referred to Rex-V. .Mdnlci, 1**^- other than wha^, originates tbere, the 
borough,^ bute. 398' ($}, and ' divisions bidnf 'corirMered in this fe- 

Hitidefcleavr* iJitCj 4CC3. (a^). ' • spoci a$ if they werfe distinct coimtt-aS, 

(a)*'’', ^ 

VOi. II. — BP But 
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But it may 

\ . 1 ^ ^ 

<b'C tU> ‘-'.CU rli, 

any adjourn- 
mf-ntfll such 
next Oiiijiuj 
sewiems, 


Appe."!! not 
heard’at an 
adjciurn- 
naenr. 




Of eiitping A^eUU, 


Butbythfipracticcof many courts ofquartersessionsjwlicrij 
the county is not sq divided, an appeal may Ikj lodjpl at * 
an adjournment, thoi^K it; cannot ]b?c heavd^there. SucU 
' is the case ill Suriy, where tin api^cal ipay bO lodged at ah 
adjonrnnicnt, and respited to the next Session, ( t ); but it; 
cannot be set down for hearing atan adjourimient, unless 
by theoc^currence of partly arid hjSqn a sufficient special 
* ground b^ng stated, when court "wdli sometimes allow 
Siem tb lodge an appeal ht the original sessions, and 
spite ^e hearing to the adjqurnmimt d 

Bat if ad- pai'ty who neglects to appeal at the: original 

Si!?nr^p- sessions,* and defers it to an adjournment, does so at his 
peal to en- ]^0j. Jf no sessioiis are hcitl pursuant to the ad-, 

SI110J[ S-v5^ V ^ ^ ‘ m m t ‘ ‘ ' '"I JS' 1 *.1 

Gmns*« Jouriun^rity the.ongiiial sessions are coinpl6l;iedj auu the 
justices have no jurisdiction to entet^n his appeal at die 
ensuing sessions, (a)' ' 


It has been held, th at tlic words, “ next ^ssions,'" in 
^ the the statute, mean the next to which.the party; can ^pos^ 
Srst possible appeal aft^ he is aggrieved, (j)’. 


3. Next 
*es 5 ion 9 


sessions 


r at qtc,- What is the next possible sessions, must ever remain a 
onofiact. of fact, depending iipoH the chcumsiancqs of 

each particular cio. Xh© following decUons are re¬ 
ported on this subject, * 

T" tircfs Mandamus to receive an appeal. The order of re- 
Antomauw oioval had been made on the izd September, bu|, the 
partv ig- pauper wal not removed till the 5th of October, ^^uU, 
* the place to which the pauper had been removed fiom 
poswbiescs- Whitby, is sixty miles foom Northaiiertow, where tho 

(i) Sue post. 408. *• Cooa<(, wtte, 396. (a), iodew Jud. 

( 3 ) Rea V. Wen TottingtoB, Burr, Rex <0. Mhkle&W, »bi4. CaiM of 
8. C aps- ftpptal sgaiMt wte*. 

( 3 } Vtat Asbhurtt, I. Rtk v 

6 


* session 



♦ 4 '-^ 


1 * ^ .. 

and at ^aJiai Se^no»$ U imHt It la point of Time, 

^e^spns b''oan oii thc^ < 5 iib of October. At that ^%ions 
VO appeal entered, and at the Epiphany sessions fol¬ 
lowing, whidi'began on the 12th ol’Januaiy, tlie parid* 
having oflerctl an appt'ul,* the justices refus^ to hear it, 
diinlving thcinscKes bemud by the w'ords of 13 ^ 

C\ir. II, c 12. s, 2. which says, that peisons aggrieved 
may appeal to the justices of peatx*, ** at the next qiiai ter 
-essious.” lint the coiirt of Klng’^ Bench said, that by 
“ ni’ >l secdoiifl* the statute of Car. If. inusl have nioaut 
the nevt possiblt jsC s»ioiss; and that heie it \v as. impossible 
for the appellants^ to lodge their appeal at the 'Micbael- 
mas Sessions, (i) 

On II 1 ole for a matidatnus to tho defendants, to re- 
teive an appeal agaiiibt au o^er of iCmosal, it ap^ieared 
that tlie order was dated on the 24th of September la!»t, 
and executed on Monday the 3dof Octobei, at 4 o’clock 
m tho afl»^i noon, at I^eejc* which wa% at tho disjtanceofj j. 
mlks h ona Mold, where the Flintshire sc&sioiis were hold- 
eu, on Thursday the 6th of October, Ko appeal having 
been csileied at this sessions, die Justices at tlio Januaiy 
sessions refused to. receive it, though it was stated to tlieni, 
and now verified by afl^davit, that the overseer of Mold, 
who convoyed the paupers to JLeek, could oiil) speak the 
Welsh language, and that the overseer Teeje, who re¬ 
ceived them, could not understand hrui; tliat nc*ar a 
week elapsed before the parish of Leek could gam any 
information respecting the settlement of the paupp-, and 
con.>eq[ucnJbly that Uicy wc^re not in a situation to appeal 
at the next Michaelmas scbsions. * 

t 

In shewing cause against thU rule, atnaiHda\ it w as pri> 
duced in answci, in which it w is stated, that the ovei- 

(i) Re< If. Ju«tn.es of'Uw* East Ruling «f 
2 , Bo^l, 7 * 9 , W j'Q? ' 


M int»Hnnis 
to ent(.r slid 
h I an ap 
]peal^>ani<,(t 


no; 


seel 



4^41 Of finterirg AppMh^ 

Goer of Moll], wlien he convcyal the paupers to Leek 
took one Piu’<* \vitli htirij fur the purpose of explaiftnpr 
the cii'cumsiauee*- of the cajie, and when puniti^, ^aick 
“ he must innlu the btbt of his way hoitie to attend the 
sessions at Mold it was also stated, that the order of 
removal -was not cxeciHcd before the 3d of October, 011 
account of the resisumcc and threats of the paupc'r. 
Irfird Kenyon, C* J .—Vife ought not to decide liUstify 
against the words of an act of paHianient; (mi some rca- 
iOfiiffjIr iime (rnght fo be givt^i tkepm\sh opp(alingi touv- 
able ih m to enqmi e ^hethci' oY oot it terll be proper to t titei 
nn appeal. In this ease the order of reniovai, which was* 
nude on the a4tli of Sc])tcTnber, was ’ki'pt in tlic over¬ 
seer’s pocket until thdeve of the sesHons, and wa, then 
executed at the dii?taiico of more tlian 30 miles liom th#' 
place where the appeal was\> be lodged. And though 
the sessions were hotcleiiat TMokl on Tinirsdav, in gone- 
ral they weie holden on Tuesday, and the oversms of 
Lock might fairly 'have Conccfvod that the sebsions for 
Flintshire would bo.holdcn on the very nextilay after tho 
order w’Hs executed. Under tlu'sc circumstances, llioro- 
.fore, 1 think that the justices at the ftdlow'ing scssion<^ 
in January, ought to Iwve received the appeal.” (1 ) 

‘ i 

But where an order was made four days bcilue the 
ytiyjcd. sosjiions commcnccd, and the sessions lasted <hr<*e days 
more* Tlic"conten<l|ng tnnties were not more than ten 
miles from each other, and tlie place of the st'ssions jiol 
nlx)ve eight mil(?s from the party complaining. A inan- 
danuts being moved Ib/^.Lord Matisfiekl, C.J.—The 
single que^^tion is, whether the sessions have done wrong 

in (2) admiuji^^the excuse oiffered for not appealing at 
« 

k 

(ij Ifcex V, 'iViAtkt of tluitinae, ComtS woiik, bwt sawe feotns to 
f ‘n ina. ftep. «qwire thit «; should be itid ” tu not 

{i, So mallActons of Mi, »d<mwins.*^, 

p ' th 



a^d at ^kat Se^Pifits it 7 nmf he in point of Time *' 

iho sessions afk't t|i<? order txf romov>d.' • tdi the 
jfeal ihipukitldn thrown out agalii'^t the remai^g par- 
ties are out .ot^ the , l^hether there is a su0ide#it 

for .not depend upon, the hieta of , . 

cus4 : . and the 

pkee wdiere, the ’ stMisionS fMreirc held, %vere within ten 
miles, or therpabouts.! Ikis said dm parish wanted to 
know ifitho wile ,of iho pauper was settled with him,' 
whioh dep^ded upon the of him; a fact they might • 
have known in less -than half an hour. Here the parish 
officers were negiigeBt. Hide for tlie maiidanms clis- 
'charged.{i^ . / . : ,., /I'''.”''' 

' • * * ' ' 1 ' * '' I 

Idkcwis^, qn a rule, to sh^w cause why a mandamus iNtnivJjTnua 
‘ should not issue'to, the d^Mdaiits, to receive ah appeal 
against aii m*der df ^epSI^I. , it .' appearod that .the 
order Vtts, made on Friday, the i8th of April ikn the 
iptli, th« pauper was reinipvGdj and on the Tucstlay 
following the ,2 the £ast^ sessions 
reforii, 20 ndle^ dtent from the pariah to tiiiich the 
party tvas remoVod, ajt whkh sessfohs It Is the practice 
hot to roceive'any appeal ^alter tiu^ 'ihes'day morning. 

The parish ;not haying, appealed at tho,'^ Eastei’ sessions, 
the justices at the Midsumhkr sessions;ieftised to receive 
the appeal, because not h^e,; at tjhe ikxt quartor scs- 
' sipni^,. -aji^cotdip^. -to. i ^ .St.' i 4 '';Qai** I It 12. Sk ^ I he . 
foundation of the'npplicaiiori was,‘ tlu»hhs. tlietidicers of 
the parish to winch, the pauper was ^puked hud not ■ 
5nffi|ipht ,t4melp copyctfe a meeting o| the inhabiUint;^. ■ 


and. th<j jit lue 


(.X) hex V. Jus 2 fie*.fif Wilw,' S Bon, 717 . 

’a- . -v ■ ' 

b 0 3 

* *fr , ^ 






Mandamus. 
Practice of 
■>«ssiuti not 
sufficiently 
ffomulged. 


s Qf mifrifig 

next seiisioTis after the gn^sihcc: . Whfcre, infteed, an 
oixicr of remove mads.4f^ne ti^h^ ^ore^ ftnd iiyiify 


so that tlieve 


c^ecuied a vtry short iih€ l 
"was m'ppssibiUiy -^"^pealing U thm this court 

has interfered by -c'^npel the 
justices at the folid%vihg ^iSsfe|y tpir^feive the ^appeal, 
iSccaua'e tlie -vvords V< iiekt. ^sions” * Ufo neikl 

pbsiSHn^ioni"* But v^y dtfeent case, % 

theiu;HV‘ct# two intcris^Bg flays afti&r. the'i^eeuiion of 
theVfe, and before thesessioiisj kftd if there 
was not sufthjient time feeibre thdfWJ s^iidns to give rea¬ 
sonable ndti’ee^ of the appeal might have beep 

then entered and ad]dtifn«^>^Jhc6ordhig tlm statute ^ 
'"^.Geo.!. c. 7. ^' 5 //liule;fh^hargod/f|)*‘-^ 


^lie AppeUanfs attorn^l^ by the parisjz 

officers of l^reston Oil to enter an 

appeal against an order bf .r^oVah and get It respited 
till the next session^' and he gave notice to the respou-* 
dents, of the appeal and respite. At the next sessions, 
which were ofi the 2ddi of April, aii appeal was entered, 
and respited to Midsjtmnh^^seiS^oh^ did 26th of 

July. On the 2d of July, the appellant^ attorney learned, 
for the first .tiiric, thk the sessions had made certain 
rules. for their practi^- which were n<^, published till 



tjhat in all kinds of appeals, thh notice m trial should be, 
given in the week on or beforeHhe ^pndayln fhe week • 
next before tlie ses^dn^to bo deemed 
cicitt, and thaf tl^-jike nOficc shoi^^ ^VCn in the 
#ase^.of respitedf^jji&alS.' > Ndli^;' ser'yed’-.oii 

the respomlenls oii Tuesday, the July,' at-six in 
thpmorning, dated the day before, bo/ng as soon a^ thc 
T' , .f 

. (f) Reg. V. Justices tTeiPefordsUirc, 3 Tejjw Rep. ' >- 

fei’^uitun >4 . 



40 ;' 


and. al ^hat ScuSiiom it must he in point ^ Tirm* 


iiignaturcs of the parish officers cot^d be bbtoed. Chi 
the hearing of the appeal the July sessions, & 
Spondents objected, that the notice had not been given in 
tuhej when the appellants appheji to the court for an ad^ 
jburumeiit, under, these d^cumstances, offering to pay 
ihe 'cbstshf the <%;, i|e court refused it, thihl^g 
they had no powd^ to ad so. Upon a motion for a man-o 
datiqus to the jysticea t:o enter Continuances, and hear the 
appeal, tho Court of King’s Bench wore of opinion that 
the magistrates had a discrejtion to exercise, with respect 
to what was a reaspnahle time for giving notice pf ap¬ 
peal, but the court haii a kind of visitlloriai jurisdiction 
over •them, in tlto exerd®® of that power ; and os the sesr 
sions hiid recently made a new mode of practice, of which 
the appellant’s .attorney hot liating. knowledge, con- 
foriniil himself to the fbraifer practice, it would be too 
mttih to exclude the appeUants from Having their case 
heard, (i) ' ' * , , 


Ride oil defendants to siiew caus^ why a 'mandamus 
should not issu^ icorimia*ing them to receive an-appeal 
againk an ori^r of two jiisfices, by whic]& George Kellar- 
wny'and his family were removed from Kichmond and 
Mortlake, both in the county of . • . „' 




The applicadon was founded on tiic ji^davitof onc of 
the parish officers of Mortlake^' whi^ Stated, tlmt die 
order removal d%d on tim j ith Jaimary tiicn last, 
was .executed m tho afternoonth# day; that the 
aeskOhfi for the couiity,pf be^n:|m the ue^t day, 
viz. the 'i2th January 1 and that therd fa?,pot sufficient 
time to procure atiy .infomation r^pc^ing. KcUaway’s 
settkxnenty or tHo reHjtotihi eVtden^ i^^^^ an appeal, 


I (i) liex v. luaick cf WHuhlyt, ?o'Ba§t, 404 ^ 


PF 


Mand imus,. 
though an . 
adjourned 
bCbsionii 



ert^dng Ajypmkt 

or even to ascertain whether such appeal ought, to be 
made ! that ,acc.<ariimg , t(? Ui? practice of the sessions in 
the county of iibtice-muli be served on the re* 
spondoht parish by\he ^pellahti^ their intentipn to try 
sudi appeal, at least && clear jdays previowsiy td^the coin* 
menc^ineiit of the sddipns r ?^tdue nbtiee haVihg been 
given for the Easter-seWons, the appeal i!?as accordingly 
entered, but'the court refused to Hear the appeal, on the 
ground that it ought to have been entered at the l^pi* 
phahy. sessions, and respitdl.tiiiti} the sessions. 


Park and w shewed cause, and relised on the, af- 
fidavit .of Charles Johii' CaWson,^ hJsO* clerk-oi the 
.'peace for the county of fcsurry, which stated, that by, the 
course and practice " of the. several x|uaTter se^ssions 
held for tlje said, county,'* (■which serious are always 
adjourned for, a. certahi thn^) appeals on cnrHef? of 
remtn'al of a pauper niay bC/^d are lodged at any 
time during-the kitting of . tlfo nexv generaLquarter 
sessions, or at the 'adjourning thi^reof,. held after the 
making any such order, w|^h[oilt. notice thereof being 
given to the respondentsi .hhcl that the consideradon of 
such appeal is thereupon, axljoufned to the, next gei>e»al 
quarter ^Sions 'affo^^ that in which it. is so lodged as 
aforesaid. „ And %t%r,Miiat'lj[ie last Epiphany,^ general 
quarter sessions of the peai^' . for the said t^tnity com- 
' racnced on the 12th of January .18.f^.apd lasted 14 days, 
when the saruo was adjouiiicd to' ^^ 2d February fol¬ 

lowing, {whicli adjpnrhriient las:fo^«one day,) and again 
adjourned to ,tlie rst of March tot fohowing» ad-, 

jpuniment lasted twu days. It stated also, , that 
New'ingtoDjj where Ihfe .Fpiph^hy se^sfons ‘ 

-was distant ,only e^ht miles from Mo^^dske. They ad¬ 
mitted,' that, die words, of tjfe., smtutc^i t & *4 Car* 1 I» 
c; 12. s. 2* which directs the appd4 fo be at the next 
. ■ './V; . •- >■,.qupter 



and at xJiaf S^snon$ il mml be Imprint of Tinir. 

quarter sefebicws, mrant the next possible scsMOh»(i); 
but in ‘the priMsCiit cast*, advertinji to the prneticr *ab 
H’t Ibith in the uifkia\ it of the ci^ih of the peace, tho 
Mpi})luiny sebsions must be eoiuldered as the next pt'S- 
sible ses'ioiis; lor it appeand, that the appeal oa/'lit 
have Im'cjl l(x{;j;cd at any time duri»ji( the <«• 

adjomnmcjil therwr. v^ithotil nothu to llie 
dontb* [Bfi3liV, X llow can paUK» \vlu> h\e hi dl- 
font teiuiti*«. know u'hat tlie pjaetice 'Hie np- 
ptlloJU paiidi ua-s in 8urry; amh tlurcloie, liui-t he 
prebiimul lo^be eo^uuant of the praciu’ts 'Hie 
th(‘} u'bent CUM* arc itnni/E^er llem they uiic in Uex •, 
Juatici *. of I U'ieror<ls.hiK 2, 'where a bMMiiar appleu- 
lion wns refusiHl;. for thele the bCfedonii weie hoklen at 
Hereloui, 20 Ptile-. di-stant lioiu the parkh to which thv^ 
party wa-, removed; here the distance was only eigiit 
miles. . Iksido, in that cantv l!ic practice was, not to le¬ 
ft ivt any appeal after the iirst day; whereas, at ihe Surry 
the bteond day of the se^^Monb i\ the lirvt at 
wliich an af)peHl ran be lodged: and, in aikl/titvu to this 
theio ib always an adjouiiinjeut,. which dot.s not prtw ti’ 
in othi r counties; so that here the parly httd an o])por- 
tunity not only of entering the ajipeal during the original 
&<’Sbiojtis, svUieh continued 14^ days but ;dv> at citlur of 
tile two adjourncHl bCbsions the last of which were huhltn 
as Jatt‘ Its the ist of March, 

Nolan in support of the rule relied on Uex tv Jiutire* 
of Lundou.* (3) 

* 

Lord EUenborough (h J. ITie statute does nol con- 

teinplate the continuance of the si'«sians. It '.avb 

the next quarter session” without adti^ng the word-* or 

some ndjouniinent tlierif'oh** ' It lakes tiu* bC'.'-ion*- ‘ib die ' 

* 

(i; Rex V. Juitioesof Yorfesfairt., (t, « Tu'i R'p * f 
Dou^l. 192, 4th ed. ($ 15 Fd^r, 

only 
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♦ 

£)aly period of time, and they avo always con^dcred in 
Itfw as one day, whatever time they may by accidental 
causes be extended. The appellant parish oi^ht to have 
reasonable time allowed fof totwidq’iug, wlM?lher they 
will appeal or not We are of opinion that the interval 
* between the uth and 12tli of January was not sufficient 
ibr the purpose. Baylej", J. referred to Bex y. Justices 
of JPUntihirc (i). Pcr^Citriam. Rule absolute. (2) 

r.nt'7‘3iw- It seems also where an appc4 is prevented from benif^ 
Je Jflot TO- heal'd at’ the next sessions, by agremiicnt between the-par- 
tertd at the jn expectation of their difference beino; settled in 

!5CS** * ' ^ 

sjons, by a. another way, that the appeal may be entered at tlic ca- 

«• s , t > '■ 

- Reference Qa a retnoyal from W. to P* it was agreed by the offi^ 
opinion,! . cers of both parishes to refer die case to the opinion of 
counsel, provided it was givbn 00 or before the i 4th of 
tiuticai,and Jatiuary, the sessions ^ginning,bn the 15th. The opir 
uj'oa tiie ^ ibe loth, but was not decisive, the 

i •'if't j’ settlement being made to depend upon a fact not stated 
sutetneot. officers of W. told those of 

P* tlmt the opinion w^s^not dedsivc,,and they must en¬ 
quire into Uie fact referred to. At the sessions on the 
15th, no appeal wos entered. At the Easter sessions p.’ 
appealed. Uhe justices at sessions refused 10 enter it, as 
a sessions intervened since the removal. On a motion for 
a maudamus to ccmipel them to do so, it was* arguetf, 
that under the agFcemcnt the opinion was in favour of P. 
and Was condhsive f and that P. had been prevented from 
appealing, in consequence of the objection made, not 

having been raised 'previous to the Epiphany sessions. 

* * 

(t) ^ Ternii Rep. 4oa See "Rc* JuitJce* of Dorset, rj 

(i) Kett Justices of Surry, Ra^t, *<<<1 Rtx v* Justices of 

33 pco.III. Maute sad Selw. MSS. Su^»x, ib. %<.64 


lord 



and at ’whai Sem&fis if mutt he in point of Time, 411 

lx)r<} Marisfioitl —r As both parties lia4 this 

qucftion should be submitted to counsel, apd that his 
opinion stiQuld conclude, Vthough the* court doess not 
agree with him iu pomt w lawi tltey w*Ould noV^had 
the opinioh jxjfett jiid^tive, have granted the mandamus* 

But the opiiiioiv was hypO^etitol only, and upon a state 
tacts at the lime''indtvsettkd, and submitted to by thie 
parties. The case, therefore, might be considered as ’ 
open to the interpositicfli of the court. But the merits ' . 

apl^caring cluarly against thO party applying, the court, 
to pr<?vTht .further litiga^oii and .expence, rinsed the 
rule; and on. account of some misconduct with respect , 
to the affidavits laid bi^orc the courts on the. pari of the 
prosecutors, discharge it with costs out of pockett;(|) 


V I 

A rule w'as obhiirietl to shew caUs^ Vrhy a msiidfunus Appe»i not 
.diouklnot issue to the defendants, commanding them, at 
their, next general cjuarter to receive, proceed 

upon, hear and determine, the i^peal of the church¬ 
wardens, ‘&C. pf the parish of North Bradley, against an 
order for the removal of Jacob Smith, liis wifei and chil¬ 
dren, Westbuiy to Ncu^ The affidavits 

stated, that by one of tiVp g^eMl orders, both dated 
3d Dec. 1800, John Smith and his v^fe, and by the 
other, Jacob, their son^ .his wife and children, were, re- 
piovcd from to H. - That two .potiees of , appeal 
were givei\ by B. against, these ordere, for the then 
nc3ft quarter sessionsi .to lie hbldek ,th«,'i3th Jan,. 1801. 

That One oftbo overseers of Ki B. iristrdeted his attorney 
to consent, on die pgj^ of N* B...tby^ as both •p.arishes 
wcredasuretl ^}«it .th'e settlteinent of die ^n and his family 
wassr derived frepn the aiip^ son’s order 


(l) Re* V. Jtjitices.of Devoashirtij a nestecf; jrp^pnahle notice, see 
C.>ld. 33 / 3 Bote, 7 jc 8. Pl\gfoo, j>oa, S<rct.'jr. , • 

.A>'to'jtcjw far the eutr^ is'affected i , ' 'f . 

_ should 



^ i^mieringAfi^aUi 

fiiiould no^t be ,but.t^at it ^ould l)e governed by 
the tlelerminatio]^-o^ the semi^ns as to the fathcr^s settl^h- 
inent. Tlint accordingly: a^i«#siic^ in writing were en¬ 
tered into by both parishes that efifect-j i^d .that the 
. attotj^ey for W. appeal a^imi die order 

for '^ic spn’a remdvaf be ^tercels to save ex- 

j^ce. 'jliat N^i B. faith of such 

adi^sioh, only caused an apj^ahagainst the/order for re- 
nroying the, fatlier to bo'enteredv- And such appeal was 
- accordingly triedj and the order qnadted* That soon 
after the Wssions, the panshofticers of/W. in breach of 
‘their . agreent€iitfl\«etJt The':;*‘sori ^d his family to N. B, 

./* L-i-.-'-.iLr...- 2r'l _ ’--i-'iJ'Serr .'I--.-—j ';l _ 



their attorney shotdd not be confirmri ► That JST. B., ap- 
, pi'arc<l at the next sesgiors, on the ist April, and hloved 
to enter and try the.appeal when the court of quarter 
' seiisions refused to intorlcre> altedging that it w'as not 
their pnjicticc to receive any ^ipeai, if not entercid at the 
bChsions Immediately following the order bf removal; mid 
that they could not'notice, any private agrocnjonl by the 
parties; Tlie idftdavitS^ against the rule a,dmittcd tiiC no¬ 
tices bfapjieal against'both orders, and the subsequehf 
^agreement to lef the gynV scttitsn^-nt depend on that of 
, '^the father, in ord^r;ib save expence ? but stated, that at 
-the ronfered<;»betweentlio two attorriics^\.d3^ acknow¬ 
ledged that the father was.biice s6tiled?fcitlTthem, by 
service under indentures of a^fenficeship^"and the only 
questiorfiwas, whether lie had ga&cd a subsoquent setiie- 
mcnl Ijy purchase in W. Bid that upon*the trial of the 
appcalj h[- ^fhsi^ to admit Ui^ indfsrttures osf apprcii * 
ticeship, and edMequ€m% 4ho merks i^peid ivere 
'not entered iriVCt :“dn wliich accouhe parish reftisCdfo 
adgiit the sph’s Heitlemenb.^Oia shei,viiig cause against.the 
rule it was insisted, "that it.appearedftom tiK%corrcspt»ii- 

‘ '. '• , . ; ' deuce' 



ttnd at tnhal S(ssio 7 iS it tr.m/ i t n point of 

• Ipnc'* bctwocU the parties (i), that J*< quidug proof 
of the indentures at ‘sessions a (lt‘|'T,inicfr6tuthe 
»{) ret meut between parishes t the nil i.bj 1 of dispute 
being oiily as to the sub*ecjiirnt sctthieciu \u 'W. whitli 
nioiie W, came prejurcil todiqu’ovc, Th U X. lb having 
c A]*-’! this uiuluc advantage at the > 00 \V, cuglit not 
i ) b^ bound by the event of mi app«il \ ]A\h njs not 
ihcided on the real merits of the q'u-lion. But the 

* euit s.iid, the application was .1 wa'cnahV one, and 
<h( t o«'£^hl f*' qrvUit it. The pnrMi oifkei*, of X. B, were 
pupead to enter their nppinl at th> pnjjnrt’ine, and 
te onl^ }>revented It'otn doing'o b^ the api»oiueii'i of 
the «ther paii-'h, \trhieh then rindinxl tt nnntce>‘'r.‘^, 
i?io fault Iiiquib’ble to tliem;,th» in<ni(lm.Ms, tbi,ro- 
fou, ‘jV jild go to the ju&titcs, to le ei\{ 1 ud ei ter the 

• e-^d / 4p py (, Ai/wr. ar d enter < outinumnes, (?) 


a. Qj thu iU^mthj to comvel tk^ Jn^hes^ ut (iimtct 

lu ucii’te und Ac'4,v an Ap} luL 


'4 tie iviindy, as appears by the tbregoing laso!:, is by Re’.nsdv b/ 
I i.uuhnues diluted to the ntsticts ofUiotounlv, oreor- 
poi..te piciee, whn ha^e juntjuielion to try <he appeal, 
«.ouunandmg them to reecii-e ahd hesn* ii*( ?) 


w t T ai;d 


11 r. 


The fir&t pidfee^'ding kby motion in Urn court of King’s 
fhmch, foL a rule to »Iimv eausscwhy the writ siiould not 
issue. 


I - T1 of 

n . ti;g Ivf 

ii 

C ; 5 ''ticc. 


i; Cent rt leucis were set out on ‘‘t h U’O 5 ,estc>r-r*''ji» t r »,>. 
t'«flida\iw at. vtell 4S vaiious otlivi an'p'vil < 4m,t a rite,*tlu»< ur v i 
'■ r .1 urn V. viant in.ii jt^ih •■o a I ii 

ti) Ut <• .1 JiuLceii of Vtilnhya, Kt.>Otelaetis a \\tc'h, 1 U*. 
It ifi I’i se. 
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■Whjrncc<!t- Tliismotioii is groumlecl tipon affidavif?, st.itir.c: ®!t»ch 
«'ut “•'* supposed to. warrant thf application tv> the su- 

niotjon. perior court: one of which must be* tiiat the scbsi "ips ha> e 
been previously applied to* and refused to receive it. 

The 111* to If H rule to show cause be granted, it is * 4 crvod upon 

jltu.eV«iw magivlrates who have attended at the ses- 

»stdat sloiis (I): and also upon the parties who weie m.'fdc le- 
oifpiTwr^ spondents. bj" the intended appeal. ' 

iQteresccd. 

> 

Practice in Both, or either, may appear by counsel, on the day ap- 
c w*!Ifaiost pohited ill the rule, lliey shew cause cither on the pro- 
rte nit«. seeutor’s afljdavits, or by affidavits of tlieir own, statilig 
facts Co vary the case, or coutradioting those w'liich have 
t,. been sworn loon the part of Uie prosecution. Ubc court 
will not grant the rule, if the merits cd* the case arc clearly 
against the party applying; and they have obliged him to 
pay the costs out of poduct, where rnhscondget appeared 
witlf respect to his affidavits. (2) 

irho#.ucceeds in maldng the rule absolute, it is usual 
for the magistrates to receive and hear tlie appeal, without 
putting the prosecutor to ^ue out the wiif, (3 ) 

> irm (rfen- It is likew’s'c necessary that the sefisioAs should enter 
appeal, as of the sessions, when it ought to have been 
A».ficrojde presented, and continue thCir jurts4icti4|n by fictitious 
entries of adjournment from that session until the sessions 
'tit at which it is heard. (4) 

* ^ , 

f 

(i) ysujUf ib« cbatnnfta and d»tAu$« snd the prncce^oigi thereon, 
threi* jiiuies Who are plact^ ujareu lee ante, VdJ i. 36. 
to hjt' in thetapuon Of the sei.loni. (4) f}(v Rex v. fu&ttcf>b itf SUclC' 
(ft) Rex « JustKc^of X>(Vbmhiie, inghamshi^^e, j Past, Rea v 
CM J4. antt,41(X). Ya^iole, 4'}ennRep 7X. RoX ^V- 

{3} A$ to vii ere the jtisurcs think Foisted, % $fr.n%62. Kea m. Justices 
j.i,tper ♦' taikh * return to rne ir»n- of Wiitshae, ante, 407, ijfii 


.sK( r 



(>/ of ^>/*eaL 
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SECT, 

^C>f NotlYt of Jjij}caL 

In appeal's, no procc'-s is is<U(’d by the comt to compel 
MiC respondent’s appearance, A notice by the appclhmt uw»fprw, 
i given in li<‘U thneofiwhicb,if it be duly semsi upon the “*'* 
foiiner, and he ntgleets t6 appear, the court, upon proof 
theipof, will proceed to hear and determine the case, , 
not%itlHt.m<ruig his absence. Notice of appeal, tlicre- Aiwi it 
tore, operatC-s not ordy in the nature of procosjb, but like- * 

wise resembles the decliitation in a civil action, or the **•' > nu* 
jiuliclment in a ciiniinni proceeding. It contains a state- 
jiieiitof iht*^ paityN complaint, to tlie proof of ivhich he 
IS confined at the hearing of bis appeal. In most cases 
tlieiefore it shouUl be so framed, as not only to enable 
the opposite paity to tuidcrstand what it is that he must 
come in and defimd, but also to let die apijcllant into 
firoof of all such points as hC thinks mateilal to his 
rase( i). But when it,is maile against an order of rc-\ 
luo’val, nodiing more is necessary than to describe vutb 
sulfjcient certainty the order or orders whidi arc thu^nb- 
joct of the appeal, 

( A notice is i^i^lated partly by statute, and partly by How 
the custom and practice of the sifssioii before which ♦the 
appeal is made. It may be considered undci* the follow¬ 
ing heads; ist, IIow fur«it is regulated by statute, 
and whether the right of entering an appeal is allected 
thereby. 2d, Of its fium. 3d, 'llie time and mannei 
of service, and upon whom it is to be served, ^th, Tlie 
efibet of notice upon the hearing of the appij^l. 

(x) £ee post. 4*1 Ac 

*f 





4J^ Of KotlC 0 (f 

i. "n • 

; s/Kt, ^nmi' ist* As to thc'fftalule'', and Kow ike the ii^bt of'cri- 

^ '** toiliig an appi^ is aiftt-tod by 4 noglccl of giving noiict. 

* 

The uotii^e of i^ppeal against poor*mte% «n 4 o\ clwiV 
aec*n«ittS i& vogolated by r7 Goo. II.-c. 3 .4. and 

41 G-'o. ni. r. 2-?. (1); «;o Ooo. III. c. 4|tbat against or- 
deii of nraoval by 9 Gc^ I. 0.7. «. &, and 35 Geo. ill. 
c. to 1.4»ect. 2. 

, x7C<t) n. The 17 Geo. II. c. 3S. makes it lavtfni for any persoii 
jg>>l *t4u> aggrieved, gmni;^ teastfnad-^ mtke to the clmichwar- 
* *t> lioJtt genfral or quarter 

st.ssions, >\Uo are hereby aulhoi i/ed and reejuired to ro- 
‘ cei\ e 3«tii appeal, and to la^ar and filially io d ‘tcunine tho 

same; but if it shall appear to ih^ said justufres tluit n a- 
s<imble iiotiee W(is not gHen, thou they shall adjourn the 
said appeal to the nc\t quarter sossiops, and then and 
-thci*. 0naliy hear and iletermiue the same/’ (2) 

9 Geo I 'The 9 Geo. I. e. 7 . provides, that no appeal fiom any 
*'7 Older of rclhoval shall he yirof/vcTtd ?^w in couit of 

ififpiStti quii tA r Sessions iailcss lensOnuble notice be given by the 
clmrdnraidens or ovnrstm of thdjpoy of the parish or 
wjtic* given* pUce, who shall make snob appeal to the overseers of tlie 
parish or j^daee fiom whidi such poor jierson efr person^ 
shall bo remov^ablc; the reason.Abl&ness of which notice 
sJlidJti be deccrinuied by the jastices of the peace at iKe 
qua^tov sessions to whicll the appeal is.made; .send if it 
shall appear to them that ie|isonttb3e time of notice was 
not given, then they sihall ftdlpnm the said appeal to the 
ncM c][Maiter sessions, and wen and there finally hear 
and detcmiiie dm sa!me. 

i 

(t) Thu. act fc'fesjs itifKwiiof (») 4 {^ 

tht noilv.f(4i4 isttv L« fouMflMfrl Utt* 
del tlmt hcai. 


Th.'Se 



and hmfg^' regulated hy §lai'ute. 


"Those acts varylffoin eacjli other m pht'aseology. The 
first point that occurs is, whether the appellant is Bound 
to i^iVe any, and wliat, notice previous to loriging his ap¬ 
peal against a poor rate (i ). And it seems, trom tho 
^^'ords of the statu te, fi’om analogy to th e case of re- 
movul^ /ind also-from the authority which is to betbtmd 
U})on the subject, that he is under no obligation to (la 
.'O; but that if he gives reasonable notice before the* 
appeal is heard, that is sufficient. And the justices are 
tiie sole judges whether the notice given is reasonable or 
not. ( 2 ) 


cl^tcr-, 

miilifcion 8j 
to notictt 
respecting 
ptiox rates 


(i) The 41 Oco; III. c. S.4. re- 
guiittcs the form of tlif- notice, but is 
• it'M’.t as to the lime when it is to be 
vocn. 

{a,. On .1 motion to qu.tsh two 
.iid'Ti made by the iustires of peace of 
Heikjbiie at their qosr.cr sessions, o«x 
.'ll appeal egainsf the pom's rate ; one 
''bjcciion was, ch-it it appeared that tio- 
t'l.e of tlittappeal w.’s iii>t given tail the 
'i’y before the vssoions began, whcreis 
taerc should have been eight days’ 
notice by the practice of ■■ 

tiftti^^lie justices, witli a x icx*perh.ips, 
t’j :up}'1y the defect ofuoticej adjouin- 
evi the appeal by tho first of tjieir ordflW 
<0 the nest day, and directed tho over¬ 
seers to attend theni then with the 
rale ; 'that, oa the nest day, accord- 
ii]ly, they went 011 to.heir and made 
trio second order op, the merits, where¬ 
as they ought, as was insisted, wherever 
there was not propEr notice, to adjourn 
'he appeal to the next sessions. Sir 
•Richard Jliloyd, in shewing cause against 
h" rule, as to the first objection ob- 
■erved, that tho rr:>t, 17 Oco. 11. c. 38. 

4. maltes the. instices sola judges of 
' h;tt notice is rtcs-ouablo, C3>d they bad 


was the best that could be g'tven'frdnt 
the -nature of the case, the rate bviug- 
ni.Tde oil Saturday, and pobtuhed oj' 
Sunday; 'notice of'ippoaJ was given on 
Monday, and’ on Tuesday the * cssiont 
w'as held. Per Wiight, J. To tli’s^s 
oiders Several oi»jc*ctjons have been ta¬ 
ker : Fitit, That, by the first order^ 
the justices appear to i.e coiivincrif 
that proper imtice of the .■^pp'-'d Ird^ 
not been given,yet, instead 01 i.-,!]r iiri»j| 
ins tlw consideration of it to tii'; nc 'it, 
sessions, as the act dh ccts, where ther ?, 
siuU' not be sufikient notice,'they tj'.y, 
Mpon themselves to direti a notir.*, 
and adjonnf to the next day cnl;.. 
'i’hls is tlte objection;, but in answpi 
it is saitl, the notice directed is only to 
attci:d with the rate t the notice of aj>« 
peal they adjudge^nfficipnc; and ilia 
'adjourned day not another b-ur. 
the same sesirdiw. \ Denisen, J. Mv 
brother has sofiiciiemly* Jn..iveied thv 
first objection. Forster, J. seems :-hv 
to have concurred.^ .But these oide;i 
were quashed'on another excentuu.‘ 
Rex Justicesef Berk-ddre, 3 ’n •' 
hervie on Elect. 132,. i Const. f“-\ 
PI, a8S, See al 'o Rex n • Justice., ct 
North Rid*."; of put*'. 4 rv 

Bui 


'‘‘ujht tWs^o; ■ ijoiico,' 

VOJ.. fW . ^ 



ca^fif^ppeaf 

P&,t ad- agaliilt orders oj retnova), that Xvliere notice is not gfvki 
•SIismIi!"' in reasMable titoe hefore next sessions, the justices 
^ii'|!..iem, are bj^i^d to recciye and adjbWm the appeal; as 'also 

..,a iz.itA jauielK (■'*''■ «■ ■ ' ' ‘ t. A ' 

wherc^ jiSiie has been 




.'llius, upon a removal of 'a pauper, notice of appeal' 
quarter ^sessions was served on Sunday; forbad 


Pie^ffeppeilants deferred the service till another day, 
l^fhcy w'Ould.not, according to the practice of the court, 
%ave been in 'time, to give reasonable notice to the ro- 

Shut the pasty aggrieved was not at any rate or for any 
TOurposc entitled to app^l, unless the prescribed notice 
^lad been prcyiouily given to thji rospondehfo; and also, 
^lat. service of notice upon Sunday not being legal scr- 
(^ice, there i»ad not, in point of law, been- any notice, 
Refused to hea^, adjourn, or enter the 'appeal. But tBe 
fe^mrf of King’s Bench granted mandamus, directing 
•^hetn to receive and hear the -appeal, no cause being 
l^hfwnugainst it. (t) 

• Also,?vhc];6, upon similar application, k appoaj;e4,on 
,J^22§^he afiklavits on which the’ rule was obtained, that jhc 
k|k,|S.:^!.iexatnimti'c>n was in August, and the ovd<^ of r^oval 
dated the i itb of Noveniber following (2) j and the 
jn£d.ice eaetvMi^siHons, wlrere the appeal was tendered, was held op the 
12th of Janu4ry in the eniwairig year; tAat no notice qj 
uj^pml had hem tervedy (for lyKich the reason assigned 
Was, that fhe appellants had not been able to get their 
witnesses ready,, till it was too latedo give such notitje,) 


- (iV Rox f. Huntingilo^’ic, C?ld. ^ not sjwoar, but -tbo Jinuary aitiionsi 
, 'WaJi't}»e;iiejct ':e!>r}oMs'5tt!*)r the dtlte.of 

flj The d-ite of the rtruoval, cla-’s. ’^tK?-ordu"'. v ‘‘ 

.4,, ’ hat 


V 



utul how fio il hij Staiuk. 4 *'* 

that the coiift hud been mov^’d t) the appeal^ an i 

t djnnit the (ons?de)afion of if, till llie fullovvinij 
and that they h.ul refasetl to do it. T*it‘ rjiu'tV'v,' 
dearly of opinion diatthe justjee'* ought 1(‘ ha\e rcctiwd 
the appeal, and the rale was uuiflc aWhilo (i) 

' f 


But on a similar apjilication, whete the orthr of re- 
novai was> made on the 26th Novemlvo', r d rxeent-ljl ^^4 
<>n the 2llth, it appeared that th#^ ap| t Hant ttoiided itte j r®- 
next qiiaiter sessions, hold on the c^t(i o( .1 nuarv, and „*oi 
jaoved the*court fm leave to lo the i v'/ lo 1 

spite theheann» ihereqf, to the tluu next qi 'rte.: i.*'s lou'^. 

'Ihe following entry wa-* mrde bv the quarter 
Tor ns much as it appear 1" > court, that <h'»!’ * h 
baen sidheleat time, smee }<»< cur'i J oi fhepa”ivr, hr 
the app( Pants to gi%e a A oo* nc prepjir |p t* V 

tills appeal at thi sc'-s iv^, and ro c lu e sh m 11 why they 
did not proceed accordingly, h is onlevcd th »l the nx)i*ea 
far lod^tn^f fhesami\ a 9 id i esp'L /{•/ \ ’« th >/ 

ffimiUi scss^on^ be rejected^ The comi st ro 01 «.piini>ii 
tint the juMicos iuid not acted i.iviig: «v’ the inot-on 
was in effect lo adjoiru th e app ‘al: and it -y iycvivleutly 
lhj;!.jAd^m||on^^ not Lo eiiUr^ ih' < pud 

thej;^;t xvi^ud ^ if. The lU-ticCs to of 
dn^S! 3 Dnac 3 <jiuesi of tlielimo, and in some cCunfcic^ the\ 
edablijh a rule legulating the timq of notice* . I lore it 
ajipoars, that the or^ler of icunoval was executed on the 
iBth of November, so that there was safRcient time for 
the appellant to give notice, and to come prepan d totr * 

Uj and the justices,who are to jtulge of thisi, though^ 

fcf). (2^ 


(j:) Rex ,a/. Justices''of. (jlolfcgstcr- mg of 'I’f-'foi. Rey, 

sbVf*;;, % Bou, 'ptt.- * EuisccRfeiy '.Juni.'ea, A^I^ioiice'jici:, ... 

787. ’ ■ ‘ ;-smfe,' ■ -i,Viwb<.*fs the iiiotuvi 

■ -K'ex'i/. of Horth Rid- to jird 

■ ' ■ E R: , Yet 





Of Notice Aj^eali 


'^^'’hcre rs- 
spojid 'iita at 

tho rrial 

the reason- 
aMciic'8» of 
tlie noct'^o, 

muse ad¬ 
journ the 
apreal. 


Yet where an appeal against order of removal, being 
lodged at die next sessions, xame.pu then to be heard, 
and the parish removing objectcil to the notice, as hot 
being reasonable according to the practice of the court, 
the sessiotis being of that opiniph dismissed'tha ftppeal, 
although the appellant's cdm-isM'^liad moved toadjoutn it 
agreeably tP p Geo. ,T. c. 7. s. 8, ' But the court of King’s 
.ijench, on a motion for a inandamus to enter a continu¬ 
ance until the ensuing sessions, and theii to hear and de¬ 
termine the-appeal, were of opinion that the justices had 
done wrong, and were bound, to adjourn it, . ' 


Tot per Lawrence, J. (i)—‘‘There, can be no doubt 
about the construction of this act,” (9 Gop. L c. 7. s. 8.) 
Before the stat. 9 Geo. 1. it was supposed that if a parish, 
to which a removal was made, appealed to the next sos- 
sions after the order of removal was served upon ib the 
sessions were bound to hear and determinetTiVappeal^^l-*^ 
though the removing parish had not had sufticient time 
to prepare itself: to reincdy which that act Was passed, 
which directs that no appeal froiii any order of removal 


shall be proceeded upon, unless reasonable notice be given, 
pt which the justices m sessions arcTo judge. 1 hat is, 
they are to judge whether such rcasonaoieiumcc has or 
has not been given, as isoUl entWic 

upon the appeal; but the act goes on expfessly to direct, 
that if it shall appear to the justices, that reasonable notice 
was mt pioeUy then 'they shall adjouim the appeal to ihe 
next quarter sessions^ Now here th^ sessions have deter¬ 
mined that reasonable notice w^as not given; nothwjth- 
standing which, instead of adjourning the hearing »f the 
appeal, as required by the act, they have, against the po- 


ft )* W i h < « i m iijiiiifci(lgc in coun. 


sitivO 



Of the l^orm qf a Notice* 

sitivc direction of it, dismissed the appeal; . There is'no 
ground for supporting their determination, (i)- 

■ ' * ' ' I 

An appeal was lodged at the nejd; sessions after an or¬ 
der of removal made, arid ,^as moved to be adjourned on 
die part of the appcihmls^ rio notice h|^ving been ^ven to 
die respondents; but the sessions being of opinion that 
thcr <3 had been sufficient time for the appellants to have 
given suchr notice after thp order had been executed, and 
before the holding of the sessions, disujissed ihe appeal. 
A rule being obtained, calling upon the deiciidauts to 
shew cause why a niandamus should not issue to iheiii, 
commandnig them to receive and enter a con'tinuaAQe 
on the said appeal to the* next general quarter sessions, 
and there to hem* and detersihine thi? matter.of the said' 
appeal, it was made absolute, without opposition.—Lonl 
Ellcnborougli, C. J. The opinion delivered in the case 
of the Kingu. the Justice? of Buckinghams hire, hiul been 
■ well considered ;; and the com t w'ore .saiisfad that tlu* 
statute w'as compulsory on 'the sessions, in these cases, to 
receive and adjourn the appeal, (■’) 
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ad, Of the form of the notice. 


The Ibrrri of notice in appeals against poor rates., and Notice ot 
the accounts of churchwardens and oveiseers, is prinei- 


Li^raiiSC 


pally regulated by 4i .Geo. III. c, which enacts, r.ncf.,:tnd 
sect. 4. that a^notioe^ of appeal Against or from any. rate accounts, 
for the, relief of the. poor, or against or any accounts 




(it) {text*. Ju&ticesofBiickiajham- 54<J>; and as^nvatemU\, conneo^ied 
s’ture, 3 Kast, 342. Sea also^ Anon, with ihi$ subject, see the cu'.'i ss 
F91,261. RexT. Justices pfi.<;ic«ster- to what’sessions shall he 
'shir^, ante, 39'9. S«P, ' ' the to which the appeal must he 

(2) Rex v. Justices of Shropshirt, tnadci aitte, ' 
sallcdi hy mistake Scaftbrdshire,'7'Fast, 

' ' ’ ■ ' . of 


s » 3 



4*2 


/)/' Notice Appeal against 'Rates. 


til wii. 
aril fi'T.-’U 

or the. at- 


of tlie chni’Ciiwardeijs md oy^iseers, .shall bo in writing,, 
mid s]>aii be signed b^’ the person or persons giving the 
same, or his, hei', or their attorney in their,behali'; .an4 
such notices shall be deliv^d, or left the place of 
jibocio of the churchwardens and overseers,'ornny two of 
them; and the particular or grounds of appeal 

shall .be staled ai^if specified in .such notice; mid upon 
the liesring, the sessions shall not inquire into any other 
causes, or grounds of appeal/than are specified tkcfciri. 


'■fa. j. 

nor 111 no- 
cice ni 3 \ bs 

*iy 

con^ejic. 


But it is provided by sect. 5. dial with the consent of 
the overseers, signified by them-or their attorney in open 
court, and witli the consent of any other pei'^on inte¬ 
rested thciein, the sessions may. proceed to hear tiic ap¬ 
peal, although no notice has been given;.and with lihe 
consent they may hear grounds of ajjpeal, not slated or 
iiiistated, in such notice, where it shall be given. 


All objections, whether they render the rate liable to 
• be quashed, or entitle the party to ^special relief by 
amendment, are grounds of appeal to tlie quarter .scs- 
sion.s. They have been fully detailed in speaking of the 
rate itseil^ and are principally, , . , 


Oi-j-rrions 
t. bt* sicifetl 
ill naw ‘ e yf 

ft t;r’siatc. 


I St, That the rate has .hot been made by the'proper 
persons (i); r,d, nor for a propef' place (2) ;'"34,,flOr 
duly clawed {3); 4th, nor pro^rly published (4); 5th, 
that the principle of the rate k altogether defective^ 
either from the inode of maldng it, or from particular 
classes of property being wrongftdly assessed (5); bth, 
or iinproporly . omitted (d;j 7th,'thfit the general prij- 


(,i) Ante, VoL i, 57. , ' . (< 5 ) Rexo, Guardians of thic Poor 

(a) Ib. 38. of C.<!it 4 jbury, 4 Burr, aisyo. Rest'. 

(3) Ib. 57. Justices of Beijc&lmo, 3 Doujil. 

('4) Jilfct. Re« v. 'W'luiney, anttf, ' 

(3 J.- • J; ’■ Rr? IliK, ^b. 1 4'4- Val. J- 144. ' 

Rtjf t/. Rjju, ID. ijjj. 

portio'-, 
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f I ' 

portion; of ass^stn^jit is defectiyo and unequal (i), Stii, 
that the appellant is over-rated fpr property wliich he does 
occupy (2); ptbj, rated for property wivich he does not 
occupy^3^; for property which, though occupied,- 
is not a suhj^t laatter ]D|. r^te (4) ; i,ith, that persons 
specified are uiidi^^at^lf,); 12th, or rated for pro¬ 
perty for whicir’th'cy-ciiight not ti'be assessed (6); 
i3tli, that occupiers or persons of siifficient ability are - 
omitted(7); 14th, that some pinposes fbr which the 
rate is made are not warranted by law (8); lylh, that 
it is made for a longer time than is necessary; for no 
man ought to be put to inconvenience by having a larger 
sum taken out of his pocket at once, than the exigencies 
of the polish reasonably require'9 J; :6th, tliat it is 
def^tive in point of form; 17th, want of jurisdiction 
ill the sessions to try ’ it. (i o) , 

V . 

w 

^. As many of these ianses of appeal should be included 
in the notice as the appellant has fair and reasonable ex¬ 
pectation of being able to ^ustmn at tlie hearing. 


llie grounds of objection must be ?ct'fortii with siilfi- qhj rti-.Hs 
eient clearness and precision, to enable the parish officers 
to come piatsparcd to"meet that case which the appelhmt 
meditates toixiake good a^iinst them; and ho cannot ,,eiions 
eiiter upon those which are-not so statetl, without die 
consent required by 41 Geo. III. chap. 2;j. Tims, if an 


(1) R<i* v."Sandwich, Stc Vot i. 4 <^.; 
'■ (a) Rex V. Citesliunt; z 'reun' Rep.. 
6.\n &e. 

(3) Ante, V«Lt 147. eCscft. 

(4) R«tt U vyfaitfe,ib. I44> n. 

{S) klftst, Vi>l» i., 176. 

(' 6 ) See 17 Oeo. 11 . c. 38, sect 4 - 
4: Cieo. Ill. c. aj, sect. 6. ante, 


„ (7)'Art^, 444 . C?''. 

. (S) V. Old. 4 *'■7. 

amc, V(d 1.61,4. 

{p) RejC w, J^addern, r'l’a-m 
625, ,pjBm,nfl*.'_B 3 ys ,^6 Teiw Rop. 
’ 58 oi.‘ ' . , 

' (10) Lowtlier V- l.ofU Radnor, H 
East, 113. , 


objection 


r*. £ ^ 
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V 

objectiion be, that pai’ticiilar p^’sons are omitted in the 
rate, their names should be specified in the notice, (i J 


fiever-ii may j|. ggems also, from thc express words of hi Geb. Ill, 

pm in a ^ 

notice. c. 23. that more persons tbm) one may jmn Jft giving 
their lioticc, where they havi? joined in preferring their 
appeal. {2) • ' . , 

Form of Tiic forpi of iioticcs IH the case of appeals, against or- 
dors of removal, is not so complicated. Thc 9 Geo. I, 
■gi.nHre- g. g. requires, that it shall be given by the churcht 

. wardens and overseei s of the pariah or place, who sliall 
maJve the appeal to the churchwardens or overseers of 
the poor of the parish or place from which, tlie paupers 
have been removed. It ought, therefore, to be addressed 
to the chnrchwardens and overseers of the parish from 
SijnVig. which tlie removal is made. It must be signed by the 
parish officers of the appellant j^vish, or, as is most 
usual, by their attorney- 3); and if it be signed by or 
Date. 4 on behalf of a majority, it% sufficient (4). It is safe and 
usual likewise, although perhaps not altogether neces¬ 
sary, to date it (5); and,all tliat seems required that 


ft) Rex V. Justices of Bc'rkshire, 3 seers of the parish appealing, unto the 
Glenb. osi i-lect. 15 .. i Bott, 467 . cbitrchrfardeos and oVers,ee>ra of the 
PI. c6ii' - other parish.” lUit it never wao ima. 

fa) ,See JElex-a. Justices of Sus.sex, gined that a jjotice, given only by 
ij East, ao 6 . anto.3i>7* three (hurch'^(irdens, was msufijcient; 

13) See Jory w. Orchard, that a tho ,roijtr.sry tipinion has ^vvaxs been 
detrtsttid . [or notice] signed by the held. Per Buller. J. Rex if, Bceston,' 
plaiiitif^’s attorney for him, is a de- '3^’]'erm Rep.^rjl. 
maftd signed by the plaintiff.' i Bos, fj) Thc 9 Oeo. I. c. 7. s. S. is siletit 
-and Pull. 39. ■ ; »s to whether the uolice mtiat be in 

(4) The 8 sect, 0 *Oeo'. I. c. 7. writinv^ But perhaps the JiistieeS 
speal^ing of the lime of notice to be would, in conformity to general pifac- 
giveh of appeals from orders of yemo- . tkc,/consider this, as bijihg necessary 
vai says,“ that no appeal sliali be pro- , in order to render H “ a rcajbnable no- 
eecded on, unless reasonable notice- (tc tife,'" wdihm the statute, 
given by the'churchwardens and over- 
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llie Time and Manner of 

it describe the oi'der;sL complaiiied against ^s^ith sufficient 
certainty. ^ . 

3. Oi'th^'timc and manner pf service, and upon whom 
it is to bu,.^rved, , , 


33 Geo. III. pwsons aggrieved by a, fine 

may appeal to the. next general or quarter sessions of the 
county where they reside, of which appeiil ten da}V no¬ 
tice, at the least, shall be' given. 

■the legislature, with this and d iew' more exce|j- 
tions (I), have left it to the sossion.s to determine, what 
is a reasonable notied, U’his depends ujjon die general 
ii.sage and practice of,the particular court inth w'hich th^ 
appefd is lirought, and no general rule can be laid dowii 
respecting it (2). But it may l)e learned at the office of 

(i) Sttch its 42 Geo. III. c, 46. foun.il thexight ofap^tai)], butit makes 
sc-ct. 7. ifelativt;, to the binding of pa- no prOusiqu a.s to the time or manner 
risli apprentices, which requires that of serving Tiotice. * 
ten da> s’notice of appeal shall he ' In the t-ourt of quarter seViens 
given by U'.e party aggrieved by any for tnc couiity of iiurrey, the praftire. 
thing done in pursuance of that -act. recpiircs service of notice eight clear 
49 Gleo. 111 . c. 68. sect, j, aitd 7 re« ' days previous to the first diy of the 
quires th.tt no appeal in any case sessintis, in appeals agtirst rates; and 
relating to ha.sur^dy ,shall be brought, six dear .days in an appeal against, au 
received, or Heard at the quarter scs-, order of removal;, th'it is,,supposing 
sbtis, unless un ebar days' iiotre the sessions t.> toroinciice on Tuesday, 
before the sessions at which the’appcal service 011 the week preceding ii 
iliaU l>e made t>f tha p.ircies* iuteiition required in an ajj^l against a poor 
to bring such appeal, siall be given to rate j and on tl» Tuesday se'en- 
the justices making the order, or one night in an appeal'against a removal; 
of them, and 9 recognisance entered Sunday counting one of the lunning 
into, within three days' .iftcr the d^ys in both casesi m analogy to the 
notice , to try the appea), nbide the rules respecting service of iTotice Inthe 
jndginents, aUd pay such costs as sliail superior courts. Buckingham' 

be awarded. sbirq sessions appeals agamst removals 

50 Geo.’ III. c. 4p. which gives an.ap' require eij'ht days, one inclusive (i. e. 
peal to parish officers against art order,^ the day of;service), tlie other exclu- 
reducing items in ikeir accounts, mak^ sivc (i.«. the first day of the ses- 
it necessary rt? enter into a 'recogiri- sions). %» Rex w, Buckinghamshire, 
bailee iqcciuiii terms, (ante,367.) to 5 East, 34®* 


Ten days* 
notice for 
appeals 
agsimt fines. 


Re-iionalde 
time of no¬ 
tice depend^ 
'on practice 
of the ses¬ 
sions 


the 
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tlie cleric of the pi^e for the se^itps, which entertains 
the appeal, 


Notijie*, 'fhe ao'cnr for the appellant must make^ 'inany du- 

h.M\-raary ’ -• » , '' ’ ■ ^ t 

tc be matje. phcptes i,i his notice 01 appeal a^i,ere,are pcr^|is to be 
sewed, and must likewise tetal^^ne in his own posses¬ 
sion. Tlie person who serves these notices should 
compare all wliich he serves with that remaining in hie 
or in the attorney’s hands, that he may bo enabled to 
swear to the service, in case the parties neglect to ap¬ 
pear at the sessirwis, or refuse to admit notice; for, al¬ 
though a respondent be present by himself or his 
counsel, together with his witnesses, he is not in point 
of law supposed to be so, unless he has bt'Cn regularly 
serv^l with notice, which must appear cither from his 
own admission or by other proof. 


Against Jn appeals against rates, an original notice, that is, 

ijtcs aigned . ^ . ‘i ,• ' , • • 

by jiariies, One Signed by the party or parties, or his or their attor- 

or :heir iu- inuj.t lie sorvcd upon tliosc who arc to be made 

•Ansim't respondents by the a|>peal ;i h A siniilai* notice in ap- 

3uSieoT^ against removals will be'good, but service of a 

copy seems.sufficient. 


Service., of a 

<lup!icate 

oTi^inal. 


Pen'ice of a 


Where the duplicate original is served, thei'eisno 
necessity of jirovmg notice to the parties who have been 
served to produce the original wbicli was servc^l ufK'u 
them, in order to enable the appellant to read lli.it which 
ho retains (2}. Also,, where service ofa copy is sufficient 
. it seems unnecessai'y to serve notice to produce the copy 
served, in orili^r to let in the party to prove'the paper re- 


(1) This is required by 41 Geo, III. tecs etal. Ilitbbard, S P, rer,J.ord 

c. 23. e.‘4* ' 'Eljrubdrcfugh, C. 1.-4 EsJ'in. Ni.PA 

(2) See Jorj v. Orthard, 2 Pos. Cjis:2e3;' 

and Pull. yj. Rcok, J. dissent. Sat ■ , . . 


tailu'd; 



The <^$tiviee^iand iipon'i&Jiom. 

lained^ for it is said to be established practice, tkat no 
notice need be given to produce a noticed (i) 




J' 


on 


The day: o» which it is served must be proved, in order St -vi 
to shew that it was in time; .and if served on Sunday, it 
•s^ems bad. (2) ' 


As to the manner of service, the 41 Geo. III. c; 23. 7,, r-.r^^cr- 
s. 4. directs, tliat* it is to be either by delivery to the pu- <7 5 eav~ 
rish officers and persons interested, or leaving it at their h<" * 
places of abode. ’ ' • 




The like service is good, where the appeal is against so, in nniet 
an order of'removal (3); but ,if the parish has 'sonic 
known agent' for this business, it is usiuilly served by 
consent upon' him. 

\ 

With respect to wdiat persons are to be served, 41 inratciand 
C 5 eo. III. c. 23. provides, that service upon any two of o» 
tiie churchwardens and overseers shall be sulHcient, in *^^0 pnrish 
die case of rates and overseers* accounts (4); and it 


(i; Per Bower or^oend. in SImv 
snd others Mirkhain, P-qalce's Ni. 
Vri. Case 16,5. Suc^i' may- be 

so'.ijolfled at the ft}ot of the jiotice of 
-ispeal, if the attornet' doubts, 

(j) ,P.e)( V. JuUitles of Himtiug- 
don«hue, Caid, a8^^3. anfc, 41'.?'. (t). 
Vfit see aiitt;, Vol, i. 51, ' 

(3) In every case of' the servir,® 
ol’i; notice, ■leaving it at jlie dxvjglling. 
liouse of the pai^ has, always heeir 
deenied'sufficient. tJo 'whi'rc the de- 
gbiauue has. enacted, that before' a 
party shall be a'fftaud Vy hoy act, flo-< 
tice shall be given him, leavii^g that 
noiic-e at his' .house is sufiSdeat. lit 


gtujerri], the dilTarence is between pro«'^* 
cess to bring the ji^ty mro contempt, ^ 
and a ntrcico’“of’this kind, (i. e. to a 
tenant to quit,“y tbft former of which 
only need be j^tsonaiiy served^' 
Per Lord Keny^ni.C'.J. Jones, ex 
dt-in. .Grilbths '“•vl Marsh, ’4 'Term 
Rep. 464. ' 

(4) In appeals against over’seers*' 
accounts, this (tatLi''d has .not distio- 
guished whether ^b^'^prescribed notice 
thtist be served oh the overseers against 
whose account^ the appeal it made, or 
’on those who are* >n ofiice at the time 
wheg It 15 made,* ’ 


would 



Of NoHce tf Appeal^ 

\ would be cquaHy good i« an ^pp^id against an order % f 

remuTal. (i) ' 


W'hit notice 
suffiuenty 
priec to 
4li>CQ III* 
c.* 3 * 


Prior to 41 Geo. III. an appeal agaimt a pool’s 1 ite 
was considered in the nature of a Miit between tile aj j «-l- 
iMits and the parish represci^ted by ihtir otlifccrs, and no*" 
other pel sons were made parlich ijiereto. 


The 17 Geo. II. c. ij8. rtquhed reasonable notue i)f 
appeal to he given to the chnichwardeiis or ovcisters 
but was siltent as to otlier peisons; and the nature <>f the 
case did not reqniic that it should be given to tluni, as 
they could not be affected by the judgimiit* o^heivlse 
than in couanoa with the rcmaiader otthe paiish. (z) 

i 

©7 41 Oe** But 41 Get». III. having ghen power to the juslitts to 
tobcs'v'n alter and amend aw.*, with respect to the assessment 
toaliper-jons of pel SOUS i^liosc asscsftmeuts are inaxle ground-* of appeal 
M^dea*** ** hy othei irh^bitants* the princji>lK of justice loquued that 
gi-ound of notice should be given to thebi that they might defend 
interests d inchned to do so. It is actoitlingly 
enacted by sett. 6. That pci sons appealing rgainst a late 
for the teliof of We poor, because any other peisoii is i.itc>d 
#or omitted to be "rated tliercin, or because an} person is 
jn rated at any gi cater or iess^urii than they ought to be 
rated therein, or, for ally other cause-that may requiie any 
alteration made with lespect toany other person than the 
person so appealing, shall al,so give notice to the other 
^.person or persons so interested in the event of theap)>e!al; 
and such persons shall, if they desire h, be heard upon 
the appeal, 

t ^ 

fi) There seems porej»ior» why ser* (a) Re» «. M««We»n, X Term 
vitd on a wt’glo {uiirh ofltotr slioul^ Ref. 6ts CJiiudiWii^ens 

rot Se s-iftcJeut, unless « till beim- of Airiovei, Covf* jjj?. Afpeils 
jtithtd 1 . fnndulent or colliteiye. aganstmes, 

But «ee inte, 4^4. 


It 



f^nd up07t 'whom served. , 

It is not cloddecl w}n^|i(ir the persons^ to wliora such 
notice lias been given, are in any degret', or how iar, 
concluded by tlie judgment ol‘ scb'^ious upon the rate, 
where they neglect appear for their inicrestsi, after 
^Mcii notice thattlicir ais-scssinent ha*- ^leeii made aground 
of appeal* (>) ^ 

4 ths As 

• * \ 

(i), folli3»W5ng' cast Iia"S beerij out between t]be resi^at biir^essesi 
4tennm,ed, mwlvitig; to a certaio 'wHo. occupy the sal^ ati teflentV 
^fgree, the question of, How, far k payipg to -the .corpo^itian certai«- 
is unnccessarf for the appellant, ob- , rents according” to the siie and va- 
jeotifig tb)a Tate,becadsctertaiB!^- ”Iae. Tllese'inclosfed'landsare charged 
sons'not, therein rated> to $crv« in the ' fatiJ- to the burgCjses, the 
siicli perapriil with notice, in order 'renters,-as» occupiers, i«'ppopocti.<sV^ 
to enable* the sessions ]to quash a to their several rents; andals&^i, 
late? those burgesses pay the poor r^'tee,, 

D. Jones appealed to the quarter And also the land*-tax, to-wbich the 
sessions of Ohtmorgahshlrfi, against inclosed lands, are also ratchl! lo 
a poor rate made fdr the parish of , (JitipoQttate d^e-ipeik/sed lands arp 
Ai'cravoh in that county, and'fhe eharg^ under the title of'! STM 
sessions quashed the rate, subject Ip" land^' which .Covers the 

the opinion of this cdtirt, on the fol<v thr^«,CDlaihhs in the other part of 
Lowing case; ■ ■' hic^it^xe^/^dTdtlMJiordSfkHenist 

Tlw.parish, town, aiid borough of- <wd addipg. th’d person’s 

AlierAvon, in the count/ of Glamor- irame'froi^ whom the rate iscoUec- ‘ 
gan, are co*extensire,'and have tc^ and the valuation of his pccpr 
chtirchwardons -and overseers ap'- j^lition, sujanto fiexoliect^^' 

• pointed in the.coipmion s^ay.' Ti^. corporation h^e.not any, IVo : 
portreeve, aMerinjen, and baygesseS^,f[»c^ hy^ oCenpy; , 

some of which’latter'residfc in the por any-per^al ^battels, eafeept, 
borough, and partiih, some in' the th^ir a^d haliierls. '*TKe na- 
neighbpurhoQdl apd'.ather& at a dis^ dnclo^ed ttwijnsh 4ni^oudtain have 
Unce, ^re seiaed m fee in thetr cor* never been chargbil^b eit^ier lan4f?^ 
ponitd capacity of certain inclosed tai dr popr rate, i**’® 

l-tmls, to thb amoiint>f'- 7 — acres?' pied as cdmnvon*hy the indlvin: 
and thtjy are aL'oin like manner dual burgeMCs," oiSf tln’ir widows,\ 
seised of t-wo ot, three honsdred acres who aixi .rCMtleni^and keep stock 
of unindd^d m^rsh'.' lands, «;dl£dt ',to occupy-? but those Uurge^fif who 
Aberavoa'inarslt, worth f osf anacrej have not any- slock,or ar,e pon-resi" 
3iid of about on« hundred-iiicnis blf- dent, do-, not. I’ecejve any^benofit’ 
•m:itiitain,wbttK 5*. an a«e.\ Tlic from ihe'silme’. '‘rhe burgesses Jw 
in hiul h ^^nualiy pntccUed not perihitanyper.^pnsbutburgt.sscs. 
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Qiusre, 
whetlier ona 

hriving no 

Licff, and 
ju.t. piiear- 
»'i*, ts con- 
rliiJed by 
any ultcra- 
tfO'i in the 

1 llks. ? 
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' (]f Notice ^ 

* 

4th, to> tllfe clfcct of nollfce cin the hearing of tlie 
appeal. 

, • ' . It 

<rt Uittf wMovv^, to ('ll m ft right of of out>4wt.iImgtittrge<tsl^w thin the 
pa«>ti.r 4 ge on tin c tinjui,loH.dUnd[s; ^unty *nd juiUdlctioa of the caait* 
but they suffer hoan pooi p^ttsont, woifc not served, 
by Wily of chailtv, and lu case of the On the heating of the appeal, the 
paush. u ho ate mtdents, not being questions btfiaie the coint were, 
hutg< «»eb, to depastuie thete. Of ist, Whether these wnmclosti! lands 
those who depastme, <.tu> petson should, under the ciicurostancts of 
occupibS according to the qtunttlv the orenpatton, be rated at all ? 
ot his stock., so th it one occupier ad, Whetlitr, if they were rateable, 
may hate t^ghteen head of cattle the poitrccvc, aldermen, and bnr- 
and an hundred tJi^cp, there bung gtvses, weie to be considcic4 as oc- 
no hnaiuiion; and anotlur, not cupicis, and to be rated as such, 
niOpe^than one cow, or one hoise, and notice of appial to them ip their 
or even ore shetp. In the poor corporate capacity to be deemed 
rate m tjnestion, the Uninclosed suiStiont^ ot, vihethcr tbescvcul 
marsh and mountain lands «e as os respcctut bwgt tes, and other 
mual left ou',and iD. Joiit^ gave persons who wcic the actual occu- 
noticeof appeal again.,t the late to pWfs, weic not the peifons to be 
the churchwardens and ovetseert of latcd, and flat ru proportion to 
the pool of the paiish, and also to theii lespectne stocks!^ and if such 
tlie portreeve, aldbim^n. and biir* peuops were Co be lated, whether 
gesses of the town and bofougti of the court could qua^Ii or ameii^ the 
AheriftvoiT, stating, 4s thd grounds rate, without such pctsnns fiisthav* 
of objectipo, that they had omitted mg notice under the stat of the 
to rate the marsh *and mountain 41 Geo. III. c. 23. s. 6 * which they 
lands called Abciavon nvnShes and |^had not ^ 

Abersvoo mountain, which said It was contended by the counsel 
piemlscs were iq the possession oi ogaintt the order, th^t the stat. 
occupation of the said por'ieevCrat- eiOeo. tit c. 43. a. 6 . is pertroptory, 
dartnen, and btti^eiw». This notice* that anya^pullantobjcctingtodrate 
vwas admitted to be well seived on on account of tht Qmiwtoo of any 
the churchwarden^ and* bversecis ot pOrton, sbaii give uotMC to the party 
the poor, and on th« porticeve, aU inti rested, as wcllastothC pin$h 
dermeii, and two of the piincipal olHiiers, in order to enable *uch par* 
burgesses in their cotpoiate Capacl* ty to come And defend his interest; 
ty t but the majorit} of the rcM tent and the appellant 1% not untitled to 
' buigesses, an I other yeisons who be heatd without pio\iqg attch no- 
wcie oiicupieis of the said uniiwtused ticc Then every •sueli appellant is 
lorn's, were not set vcJ; and a number bound to know who tht. pvisoi fare. 



and t^on set ved. 43 ^ 

It has be^^n already Obsv^ved, that a noticc^of appeal w^ne>»€- 

operates in the natui'eof proccbS* to bihij^j the respondent Klt^ap- 
^ paity pcar,»otue 


the on»l 9 aS»p oi ttrboih in the nte 
he orapU ni, of, and if be cu not 
givt iea‘oiiabIe evitltnct* to silisfy 
the sc sioii» that such pirl) oSght 
lo Itavc bt.cn included his appt'al 
imlit he dismu^ed It 19 not enough 
to «hew that 60,T)c other person 
f» omitte I* to VI hoih ht h-ts not 
g[V(,n t' e iiopcc itqu itti uy the a£l, 
heeansc d that p i'>n vi it Jbeioie 
the court, he might be ibL to siti 9 « 
f) l♦',lhatt!^e m sioii was prop i ; 
and th'Ttlotc, in a doubt til* case, 
thenitice i<qiite<i vviull bt. jynt- 
posJy wi'liolJen, in oider the 
inoic eaUK to p^cure the late to 
be quAihedt up in ex purte tvidcnce. 
But upon tht case stated, so (ai from 
lU being hewn, that tlve eoipoia 
tioa weic the occuj lets of the 
commiii Lnd their cecupUion is 
nrgitrred, for it is stated that thev 
had no stock wherewhh to occupy 
It, and an actual occupation ts 
hetvn by othets, to whorn thcie 
ivt« no nutiee to defend as leqoired 
by the statute. It is not enough to 
sitew that, piopeity jirUltng profit 
IS omitted in a rale, w^tlnmt siiew> 
' 10 ^ some beneficial ciccupici who ts 
liable to be rated fot it; as in the 
evse of St. hospital (i) Phe 

pooi^s entb b not a tax upon pio< 


peity, hnt upon puis-jns m n pcet 
of jiTi, riv And the Uw does no*' 
look >1 th** ci k but to the actual 
bci fii I oc usati n Ihesese-il 
burgiss" t tn who tufn“d upon 
th CO iitnon ha^e ai ladnidual 
hentheui occupatton ot it, distinct 
Itomanycor^ na'ceharaeicr thougi 
Sitch It ns m V at dusved to them 
through th It tjtk , in like manner 
* as the o{Hc(i» of an hospital, -who 
have an md'vtdpal benefi* derived Co 
from their occup LiOii of eer* 
Uiii loons, are rpt*-sblc tn resjj^t 
of that benefit ul ac<;|Watton 
The ciicuntstance of i’icti occupy¬ 
ing without piymunt «f ^rcot, only 
prqvi^a their occupJoon t» bs mute 
beneficial Beside , ui o>d;,r to ap- 
1^ tl>e occtt, atinn of individual 
members of the roiponUon ti the 
corpotatum itHelt all ^-he tnembeid 
ought to enjby the same privilege, 
‘whrteas this'is confined to thpe re- 
<tidrot members 1 hen agaiOi *he 
opeupation of the widows of corpo* 
istors can be appUed toan in- 

dividual oi^ill|ution,.at)d.the cii- 
cfimstancts other persons being 

permitted tcsWiisupy out of diaui> 
Vy (i), dots rendei thci^ i^$ 
Italiie to be tqded, m respect of the 
l^rqperty svMc^ they so eiqoy* r 

. . - .. i . . M »i| 


(i) % Burn, lost *»«*» Vbi; 1 . xiz. f,t) 1b. xfio et seq *'» 
(») Ib- Rex •», Ter-' 

rot, 3 Eist,;tr(5 ♦ 



4 ^^ Of Sotm 

mu4 hf party into court* Uiilc^s he appeerlitf iherefoic, end ad- 

f* mit notice^ the appellant must cither, actual ser¬ 

vice, or an acknoviledgment front him that 4 has been 
received. ITub is a prelwmnai y step before the eourt will 
enter into the subject matter ot his complamt. 

^ wS* t jf eppelfont may cpuntermai^ Ins notice af any time 
Jithcr before the seswons (i) j and if an appeal be entered, and 


lotJ £lUnhetetgb,C^]’^1htcise further considtfitidn, 1 think we 
] \riy loo%ty ain} inaccatdtely mav with the cave av it uu 
drann We ought to have the Here w a krgt tract of i>tD]>uif 
r^t o^ cnjuytncnt moie distiiKtly producing pioht, which iv liable to 
stv ed It dr>(., int ippcat whether he tatcd, qnd no pci$on n n het 
the bu gf«> who tu ned stock on rated for it^ ihik projcitv 'tated 
the enmn o i d 1 > in of thiu to hclon,' to the coij oia i ind it 
itanchise, pcinnr ion of the maybe 'out tivl wKtl u thciccii- 

otpoiate hqdy I own I have pation bhf'wn ir t’ ir occup.ton 

great dif&Lulty in d cieing, that a Ol lljalr ot mdu di »Is Under these 

p'l n who I as i meic ptrm ‘ston ('llcum nets, I ci mot va\ t it the 
<■0 urn macittic on inothti’a i nJ session have don wiony n qui h- 
Ts latf ibte os ^n tcciipier, lag the iate. Iht utc, ♦htrt.Core 

Iht qiie lions put at is quashed, litcaiis no p um } s 
tlu end of the cast might be Very Ittn uttd fji i «p t \ hwH 
p opei to be consid'^td by th** sts* ought to h?\t beta liltd and the 
Moiu^ibut that IS not t-ht piOperfoitn otderof ses^ii ms w conhimcd ()) 
of dtfiwiag u lac St lorihtopinion (i)lfthsfi done in ^hreaseef 
ol this eouit We can only say orders df remosJ, •xitbut the time, 
nhethefth. tc on* hris^ done It* alloued by the jnictuci; of sessi ns, 

gaily m qu ishing the rate. the court will not five cosu under 

TiSr Cjor then SMinedjitdKicd to 8&.pWin c ^6 In the tas-e of 
y,nd the t-’^e Wk to tJ p sess one rites, i*- may be done at anv tjn e, as 
to bd lestitcd , hut after sohie for* the justices haVe no power to awatd 
thet Consultation on the bench, tosib, see 4^3 0 (x)« 

LtleuttmghyL J said On 

« 

. .. .. ..I . r- 


*1 

i) Ret Sr Ih** In}iabttaotsofAberavon,Mi^ 4 j[ Gets HI. 5£att,4^$k 

7 ^ when 



unA t^on 'tnJfom set 7 >eA. 45 ^, 

when caliod on hc‘j^w?r paity appear, it is stradt out dll' 
tlic IKt, uitliout any judgment given. 

If the appellant appear and prove notwi'', ami the re- tfAp>.Hut 

spondept ift absent, the com t may proceed tolieai and 

determine the appeal 7 fr. noi, n* 

n 3 • I . 

^ aj c 3 on 

If the respondent appear, and tlic appellant deserts his 
appeal, it is of no consctjneticc in the Ciise pi\i rate, for j 
the court luvcnopow^ to a^^ard co*.ts in th.it event, nnuws 
under 17 Geo. 11 . c. 38. The hearing and determi nation ^ 'mV.p 

of the appeal is, bv that act, made a condition, picttdent < >’'1- 

to thcir power to give them; the words being. may uiuiLd to 
award to the party for vhom the apjieal shall be detejs. 
mmed, Jus costs, &c.” (x) 


But in the case of appeals agamfet orders of*removal, Tut t»1st 
the respondent may appear and move to have Ins cosls, sptiui^nt.^ 
under 8 and 9 W.III. c. 30. (2) 


fitniidjji d 


It seems, however, as if he cannot have the oi igmal 
order confirmed. The parish of B. gave ?w/iu fo cppeal 
against an older of removal from diat of K. upon which. 
R. took the palmier back, hut got tlioif order confirmed 
at sessions, Tlic court of King’s Bench 4|uashcd the order 
of confirmation, as not being made o^any appeal, and 
consecpiehdy u^ithoutjurisdictiou. (3) 


(*X •0, Justko of Essex, xx60* ]t«:ie v, Leviln^ton, 3nir, 

8 lerm hrp.;^8l. ^ S, C.a7$, ao<i4!minj; St.Mi- 

(a)It'ljtiialicceBsirv,if i3i» lUegttl, thaeVs, Wfn<!nestei, tbii ttott, SvP. 
to mt»re tW Gotlbiination of ttK) But ({trseieffl^^coattait; not pil in 
ongiiul oid«>r, obtain costa under posSes»on of ^he appeal, for tht [ ur> 
this in the Surrey sessions, pose of tinabled toconhrmths 

in (hawini up sutli in cAie* fot co»tB, Otigiyial ojrd^r liy its betog luditid ttich 
It IS opt St tted that the origiiinl atder the of'^e'''poice, especially if 
IS confirmed Sw po«t. * after behig sd eiltejied, the apptT.is 1 

(^) Road Horch Bi tJli^y, 9 Str respited to the folloU'ing sessions. 

VOL. II. * F F 
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^ Appegli 


It ap* 

jt»‘. ' * 

It «. , n 
s ti ) v.t (U 
t 1 t, lk.01 

fr V.J *i>, 

UP'S n % 
mu t a- 
j(\nv r*ie 

*t ’ tl, 
t '■ «pr« 

t hkS 

pit tnmiRC. 

B t f P e- 
\ <: •• 1- 
\[ It n •nt, 
Hat <U 'tlliN 

the 4 »i [x^l. 


If ihe |)articiji opptat, and tlie ncitl^ M oI^c?ct€il It^ at 
not reasowabb notice in point of tiint^ vtjthln the 
stotgiie,, as explained by the practice of tiic eouin, it ha& 
bccitaJieady .seen, ihat wherptlns happens At the next sc*<^ 
MOiis aftar the rennnal at which the appeal i'^lodgcd, the 
justices arc bound lo rt.>pile to the cnbuhig scbsiou:^. (i) 

. But wl^re an a]>pcal is lodgw! at the next* and recited 
to th'' < nsding sessions, v.hc court may dismiss it, ludess 
Ml Hue lent notice has been given for the hearing at that 
s.^'.sjons, aci'ordiiig lo its practice. For, although it seems 
docitled, that l^'ing notice is not a rondilion precedent 
to entering an apj^eal, under 17 Geo. Ill. c. 38. &. 4. and 
9 Geo. I c, 7. s. 8. (2)9 yet it appears essential to the 
final iiearing and adjudication, unless the objection is 
waied. 


^ s Thus, where there was a mandaitfus to the sessions to 
proceed on an appeal, they ff. e, Uie justices] rctinned^ 
Kuticf ju- jliat the appeal was dismissed for wojit of six ilajs no- 
9 uco. tide, which, by a former order, they had appointed to be 
« 7* given of every appeal. The comt allowed the return? 

for Uit^yare die propprest judges of a point of practice at 
tlie sessions, mid all courts must have stated rules to go 

(3) 


An ’ -V100 Although tliis case is prior to these statutes, it seems 
us casr. ^ neccsslfy of givii^ sufiUcicni notice, previous 

to tlie second sessions. For the foregoing acts merely en¬ 
able the justices to adjourn appeals to tlie sessions after 
entry. They expressfy recoginzc the neceiisity of a notice, 
fl-nd refer it to the justices to detemiinc, what notice shalt 

(i) R«xv. Jnstkes of leJcjwer-' (») Ant«,4i7. ' ^ 

d>iFe, 3ttU, 250. Rex •». JuiticcB of Jij) AaoVfTua', 6 GiotL 1 Sir. 
Buck ngharrtOirtr.aitte, 441 . (1), afid jij, '' 
the other c^sos ettad tlicr^. 





Of a^out'ning Appeals^* 

be xeascWable to eiialjSie the pat tics to have the appeal heui d 
at the original des^ons.; and the powei of the court upon 
the subsec|ueYit hearing remains as it was aiileeedont to 
the statute and as it twisted ut tlie time oi the lorogoing 
decibioii, (i) 

When an appeal is properly brought before the court, 
ihc^ must cither adjourn tho consideiolion, or proceed to 
hear and deieruuue it. 

o 


SECT. Vh 

Of adjourning Appeals, ^ 

The u&unl reason for having appeals adjourned to the 
sessions ensuing that at which they are lodged, !>> on ac¬ 
count of the iiLsu 0 iciency of noticts. But an adjournment 
.'^umetimes takes place under other circumstances, not¬ 
withstanding the words of 9 L e* 7, and 17 Goo. IL 
c. 38., that tlie justices sliall, alber an adjournment to the 
next sessions for •mant oj reasonable nMice, “ then and 
there linally hear and determine tlje same.^* 

f 

This construction seems cstablished|by express deci- 
lion (a); and the practice of the court King’s Bench, 

' ^ in 

w W 

(l) Sje the object of pOeo. I. ofW. /hur ealenJar 

c 7. explaineii Kex v. ij}it the eaitse eomplftni shill hav^ 

Justices of fiHekmghdmfKite, ante, ^nd oipicifed ** that the jus. 

434 lO* qvarttr te\si»ni 

(a) Rex v.St3D8fiJd,j?<st,ifiCeaH. are hereby itqute^tohave and detdi.. 
An adjournmenc of an ap|teat ijfatqst mine the mattet^of every «u< h apj 
ah order of removal. '9uir. S, C. 403 . $us. Per Ellenborou^h, C. J. “ it 
All inciobure atr gave the parties ag. hold uichout any dviubt that tl e epmt 
giieved a right ofappesl to any quarter arc to tiy the appeal lave an 

skiiiious to be ior the minty uudunbtqd auihORty to adjourn » 

r t a < wh«i 


Adjornflo 
nKiu under 

9 (Tto * (, 7 * 

&. ir. 

c j8, con- 
'1, edtottkca 
w|iere no 
xeasonable 
noutc. 


Oi-lier cj'es 
of idjjuiu. 
meat. 
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ty a^( mming Apj^cals* 

in dirfcting court's of quoi,*tcr fepssions to enter appeals, 
and continue thorn by ilcUtioiK a<yournxneiits admits 
them to ha,\e the hke power biiice those statutes wbicli 
they possessed belpre. (i) 

Ai^cals mas ^-therefore, bo adjoumod by consent of 
coatent. parties (2), upon assigning, a su^cient reason to induce 
the court to allow it; such as the absence of inatcrial 
witnesses, lioyond the reach of legal process to enforce 
their ap})eai*aiicc; tlu* pauper having run away; and the 
like. 

?id peiSt justiccsb ItkewibO possess a power, as inherent to 

<){ pi'llts. their jun-sdictioii, to adjourn them at discretion. Thus 
" adjourn an appeal iqmn debate, for fur¬ 

ther consideration. (3) 

a vid adjourn it where the justices are equally 

u,’mjoH. divided in opinion; and it is said, that their being so di¬ 
vided is a sufficient warrant for tlie clerk of the peace 
to enter an adjotiniment, abd that it is his duty so to 
do/(4) 

1 o ibtiin They may bkewise adjourn it, for the pm pose of sub- 
o/<nSn.* milting a question in tl^e case to the judge of assize. (5) 

when once ‘propeicly ff it ha them in aui^cts of appeal, and {ne. 

necetisary for th<, advancement or (.on- ven^& their setting aside m tlie su- 
vtAience of ju<-cicp; and ihe seasione periur court what heeu done tiiidcr 
are to fudge of {lie propel^ occasion it; £be Rex «. Juattees of ^orthamp- 
^ * fot dotng 50 . But the act of the ton^Cidd 3a ReaNatland, Burr, 

hi nself.m prefeiring his apped# S, C. 75><». . 

tniist bevvjchtncheUmitedtime ” Rex (3) Rex S. Stans^etd, Bud. ^x.) 
Jitsme*-of Wilt* I3£^at, 352. R«c <0. ante, (r). 

(t> Re* V. X-arvlejr, j.t W. III. (4) Budtmo Watfloj^fn, % Bott, 
T JLd. Rt/m. 48 r. Aud^a. to the PI. 8ijf. ^ 

practioe, see Rex v. Iiiatkee of Buck- , (5) Ret w. HedUigham, Bun S.C. 
inghffmshue,jiiu,4at,(i), and poet. . xlS. Rex <0. Justices of Wcntroi- 
(2JI Consent of parties, givep hy Ind, a Bott, 71*6. Rex v. 

tlupasshtii or thi||;xu<a:fli«S| INatland, Burr. h. C. 793. 

« c * An 

'A 
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An mljouiTtment of a ae<.fiioiis is not to bf» to a time 
beyond that fixed by 2 Hen, V, c, 4, for holding imotlier 
original serous (i); but they may ro^iUe an appeal to yonrfomeo 
an adjonmuient of the sanu scsv-ions, and dcteinune it M-y.d 
thoie. f2) 

' ' li. '*n nd 

jy irnnaenti^ 

if llicre arc not justice«i enough to hold a aus'-ious, i acre ipu it 
there are not eripugh to adjduni it legally; antd cveiy 
act doiie alter such adjoturmnent it» void, (g) s>. M 'j )ii j rw . 

irfj *jit' .fc. 

Except an appeal, therefore, is propcrfy adjourned, Uik-ajp. 

die ciisuifig sessions have wo jurjschction to hear and de- jj,* ‘rtjS*!' 

tcrnune upon it (4); alnd if it does not appeal^ upon the cd, ti’t iie%^ 

caption of the order of sessions, to have been legukrly 

respited, by continuance or adjoiurnmeiit, the court of 

King’s Bench will quash the older of sessions as void. (5) qua‘h then 

md^r >.nletfc 
adjournment ap|/e<irs in ti e l q t ui , 


But as a neglect to enter the respite of an appeal, af* 
ter it has been ordered, is an omission by the com t or its will n'crV 
officer, mid no fault in the appellant, it seems hard if he 
isi to be deprived of redress by an error in which he haSi''<wnit toen 

_ 1 „ , tejt thw ai- 

ilO share. ^ ^ jouinmi.nr. 


In an appeal from an ofd®t ofi retpovaJ, the justicea ® ^ 
were divided in opinion, and no a(|ioi>|ament took place, nher/no It* 
but Un entry by the clerk‘of the peU^ that tlia appeal 

ft) Rex Qnnce, « Bolt, 7:13, <4)R«X^tl«(JlnshtHn,Sthie,Buirr. 

PI 8of. , , S C-iw. |Ro* <». Pol<!t8d, 4 6tr. 

(4j> ilex Y, Sttni^Tdi C, 1461. Rexl West ToU4«[^ou. 

aojf. ante, 4,6. (i). , of app«|l Buhf* S, C. Bodmin w Wailtn- 

3 (;'iin&t ftn ordei of remova.U ' Also fs^ 40 * (4). 

SLex V iustKO«^B«rla*af» XS) ^ A« to rt>e no- 

cKi Blect Tj*. rCon,t,_^as 7 j|. IHifSSS. «i| 8 ^ty V^iiffefWeontinuancts m tlw 
Ai 4r thist a jpoojr'a rate. < 4 pd<||i^ 4 C feW ^er« f«e jpotc. 

( 3 ) R«* o. W 4 Stt» 0 gtO 0 ^ A Bdtt, ' 

r»y. PI. 814. ♦ ^ * 


‘ JP P 3 


was-. 


^ * 
b * 
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But in ano. 
till r case, 

\\ 'lere a si* 
ii'iht i niis- 

sion, t'. y 
sterni d in- 
ciiii u to 
gi lilt a 
damns 11 
ontd .ind 
heat tie 
flypeiil. 


Manditinus 

It. hrrti 
w(irK sd- 
journniciit 
inadveiteut. 


Of adjourning Jfypeals, 

wo«. lodged, and nothing done upon it One of the pa- 
ripheb gave fresili notice of njipeal, when the justices pro* 
ceeded in it, and ({uahlied the order* Tlie court of King's 
Bench deOJared, Uiat “ If the pqitit?s wilt not consent to 
quash both ordeis, we will consider whether we cannot - 
send It down to have the entry, of the first order amend¬ 
ed*" Tiicy afterwards' quashed the ortler of sessions, 
because made without adjournment; but no opinion was 
given, ^i) , ' 

But in another case, where doubts arose on the beAr- 
ing of an apj>cal at tlie Christaias sessions, and thei'e was 
a rt 4 crence to the opinion of the indges who should come 
the next Northern circuit* The judges came after the 
cTistiing Midsummer scssions» but nothing further had 
been done at the Christmas smions, e. the appeal wns 
not adjourned. The parties producing differeut states of 
the case at the assizes, the judges did nothing. A man¬ 
damus was moved for to the justices, to proceed to hear 
and determine this appeal* Tlie court inclined to grant 
Uie mandamus, if the justices would not proceed but en¬ 
larged the rule for furUrer consideration. (2) 

« 

Lastly, where an appeal ^inst an order of removal 
was regularly lodged at the l^chiAefouas sessions, 1767, at 
Petworth, and the justices, upon hearing'the cause, con¬ 
ceiving a doubt, ordered a ^ecial cm to be made for the 
opinion of the courtf'd* King’s Beiiph. The counsel with¬ 
drew in order to jsotde ^e^caee, but before they had come 
to any agr^mentythe sessions was inadveytcimy adjouiii- 
cdj and this cause was^neUhar retained nor ended. Upon 
those facts an appJjcatiQh piade to tJte cou5pt of King's 

I* ^ 

<» 

* (t) Biadnan v. Worlmgcti, hnd.^upGeo, ll. i Brft, jtS. Pi. 

fa) Rex **». Jlwtices of t\'«vtnjof^' ' 

I Beech * 



Q/* gating jfppeah. 

Bench for a mndamiJiS) to-compel the jufitioes to |i)<>c(xcl 
in the appeal.-—By the court. Wlien the jiisitlces enter- 
tiiin a doufet, they may, ’witliout the consent of the piu- 
tics, ordci^ It special case tp be maile. What tli^" justices. 
«ay, as they did here, that a specUl ca^e shall he iiiatle, 
they irirtiiaUy say, tliat the cause sliall be adjourned over, 
till anewca&cis made; and therefore the w»iit of an 
a/Lljoiiniment, oa* a respifo, is merely tlie omission of the 
clerk, and may at any titije be acippHed, Let a mandamus 
ga immodiati'ly, unless the respondents Vcill ccin‘!<}iit to a 
case.(i) f 


S£CT, VIL ' 

« 

Appml&* 

Tni: form of proceeduig upon^the beaiiilf of appeals p^avtite of 
is regulattd by the proetjee of each parti^ar court of isesiioiik. 
sessions. It usually diifot% hut little id, the case of ordera 
of removaU or poor^s rates. 


Appeals are heard in tlto order in ilhjclt they are en- 
teml with the clerk of the peace, hn^esja for son^e special leumiE ap- 
r^fUson submitted to the court. 'I^e first step in all cases, 
ofler an appeal i* called on, J^lJ tlii^Kt fippellant shall 
proito his notice, unl^ it is adi^itted.| 

‘ k j < V 

Wliore the appeal Js against an ordb of removal, the ^ 
parish oiHcers should pidduce the pri^d Order, if it ]ia*> cii»; rhe or> 

‘ del Atid 

' * . paupui. . 

^ (i) Rex V. Jostiew ef Sassfc*, g!iu,teea«eif« b«Mot beea gnriK.^ 

*a Bott, 74? w. *33 Blta that i »t the scs ne* wWeb hears the 

subeqa&it a<!^«w»fc have nepoiver to sew &459. (i; 

F !> 4 ‘ * keen 
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bi en s^cd upon them (i). ’Hk'jnshouid also havfe the 
pauper pwsent, if he has been delivered? to them, -or be 
able to shew that his absence |s not through their feult 
oi contrivance, (2) 


Tn iU thobe iireliminory Istcpsj the respondent’s coiUibcl 

1“** c**^!*® (3)» estaWish the order of rc* 

eiJOndftut nioval. (4) 

1 :)(.vmb * * * 


« So 11 p 
pe U'lSrf nit 
rate*., 

vheic CAUse 
o* )p il, 
tt tl- 

1< It S li I 0 

rit 1 )Je p r- 

peit) 


In an appeal against a poor’s rate, if the ground of 
eonipldiiit be that the appdbnt has no rateable property 
in the polish, tlic counsel for the re«s|><aident begins in 
likjE^^aunor to establish po^sesbipp of some property in 
th*ppellaftt, for which he is liable to be rated, before the 
other feuk ib tailed upon to refute it (5). Tin reason 
assigned for this rule by the judge's is, tliat tho,e who 
have done the act ought to show the propriety of it by 
evidence. t 


Pri tKC ds 
lo 1 * near, 
wig Ot ''p-. 


But as the appellant, ip all othejr instances, makes cer¬ 
tain bubbtur^ve objectionb to the rate by his notice, it is 

r 



{x) If only b Copy of th« order 1$ Bdt quaae ^vljetlrtr it k n«t the safest 
servttl, the apptUiwt sbotild sbne tne fpractite to siihposnd propers *9 wir 
repot mg {irish wuh notice pro. ipsi>es, where they are ftp he used as 
due$ the Old t at tip hearing, and the sdeh ^ 

justice to retiurft rh t iwhiih Ja in hfs Per t?ord*Kcnjon, C J. Kcx 

povsefsion Where thb parish, bv- v. iNtfVbury, 4 Term Rep. 4)15 
which thelimoval/3 made, wants to *iB<ftr, x88> Pi 
make us«. <f( the older tt|^ evidence, (4) Bim; di^hienr serions vary m 
they should satve a notice to produce this j.i^t qt ^eir practice. Thus, 
the original upon the o^icers of (he the S^rey season b, if the respondent^ 
parsid] romrved to; andH^is the aafest provt|Pa thV^xoart's mtlsfactieh, that 
Vfkf to serve Jt upVu the paupOraHo, The padpar eanoot be foutid, the ap- 
after which, a copj/ tipay rradjit peHp^it hcgu»v he lioos tikouise ee 
the hearing the appesd, add the pau^ the frlouconer sessions, if ttie order^ 
per, if he has made one, mav pioye dU appear on the face of it t > havo httn 
Rex w. Kirlhy Stephen, Burr S. C.^ madeotttheoathofthe party removed. 
6^ Sooante, Vol.%3fCs < Rex yfKetsbnry, an^e, (3).s| 

(*) it IS usual <0 serve thenppel* Sew also Rex v, Tophaii, 14 East, 
iants Aith notice to produce Imn, jf 4 <S, 

’ tbe 



0/hfimngUjppeals, . 

the practice, in many -counties (i), lo call upo*i.‘laim to v«h nyunst 
make them good, before ^he court obliges tlje r^pojidents '^ "*'*'* 
to defond their rate. Where the jmaclice is so, the ap- 
})ellailt'.s leading counsel opens the case by stating the 
causes of complaint; but he is obligwl to confine himself 
to-such as are suffidenUy^^set forth in the notice, unless 
he obtains the consent oftthe other side to go beydnd 
them. » 


The respondents are then caUed upon to put in the Reaiiondent 
rate, and prove the allowance and publication, where 
they are not admitted, either expressly, or virtually, by 
their not being included in the notice os guilds of 
appeal. * 


If the parish oflScers do not attend, or refuse to pro- if uto nor 
duccthe rate, the court may proceed in tite hearing, pro- 
s ided notice has been given to produce it; and an attested be rsjd. 
cop) of the rate may be then read in evidence (2), oi the 
contents proved by parol teBUtaony. (3) 


The service of notice to produce aerate is good aftet; •Service of 
the sessions art\commenced Every inhabitant is en- 
tilled,^ under 17 Geo. II, c.3. s. 2. and 3., to inspect snyi-, tom- 
overy i.Ue, at all reasonable timos, ||a)ing is. for the h^ba^it,cu 
satnes and to haVc uj>en demand fortyith copies of the 
same, or any pait 1 hereof* paying at ffce rate of*6d, for S'v* 
every twenty-four names under 0,penalty of 20I1; to 
forfeited by the churchwarden or t^erster, not per- 




* f > 

> (j)‘ As-- SiJrry, Kent,, nn 4 Yorfc^ Justices of i^erkshife, 3 Glenb. eih 
sbirSScc. Re^v. l|ifevvbury,.<4 iVnn Elect. 13W Const, 374. PI. »88. 
^®P- 475 - " (3) RotOfWebb, Trin.4tOe0.HI. 

(a) SVe Kex, ■«. St Helen’s i« where tbe point vvas considered n tno 
Abin^idbn, X Bok, '26^ qlOar to nihnit of argument, 
where this was done,'ii'nd no objecribfi , (4) Dvcided, Rex-w. St. Helens, 
taken S’, C, By rite name of Rex iupra, («). 


v^t^ng 
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Of litari^ Ajp^ala* , 

mittlng such m^cctioiis, tw* losing or neglecting to 
give copi^. 

THie evidence for the appeUant Is next produced; and 
after die written tesdraonyhas be<ni read by the cterk of" 
. the peace, and the witnesses (t) sworn, examined, and 
s«o»d cross examined, the hccond counsel for the appellant 
MHBseisums applies the matters proved to the questiuU 

of law or &ct<wiiich the court are to decide. 

» 

The leading counsel for the respondent then states 
his case in answer to that of the appellant; brings, for¬ 
ward his evidence in the same manner; which is likewise 
summed up by the* counsel next him’in succession; and 
finally, the leading coimscl for the appellant replies upon 
the whole case. 


Form of The proceeding is similar in appeals against orders of 
^iripriust excepting, that as the respondent begins, so 

removals, hc closcs tile casc where evidence is called on both skies. 

But in all sort** of appeals, -if the party who states bis 
case last calls no witnewesj his junior comiscl has no 
right to address the court: and hc who leads for the ad- 
ver«4arj' ib debarred of a reply, but he may observe upon 
such new casc.s as are cited by die oUier side. 


(x)r ut tho general ruke mpe<-ting 
vnritten evicii-nce, see ante, Vnl. i. :^o. 
ct seq. fk 5(13. et seq. As to the 
competency of witnesses, ante, Vol 1. 
43 ^. ct seq. and Rex v. KLidfoid, 
ft Fast, 3 ^9. Sitbpvnas, toeompel the 
Attendance of wy.Besses, When living 
within tlie county for which the scs< 
^lous are.bcld, aie issued by the cleik 
of the peace, and also from the crown 
office. But where the witue-SM lite 
'ill a different tounty, the ciotvn office 

«• 3 


alone can issue the subpoena. And if 
the witness disobeye it, qua re if the 
court of King's ilttich will not punis||i 
him by attachment. See Rex v. 
Rin.', 8 Teim Rep. 385. an att.nch- 
ment wds gi anted by th^ court of 
King's Bench, for not cbeyini* a sub. 
prena irom the crown office.to five 
'evid'uc’e on a uimmal prosecution ac 
the great sessions for C'8im.inhcn. 
Bex Booth, HU. 4? Oeb. 111 . 


la 
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In an appeal against an order olVemomI,' the inqidiies 
should not ejetend on either bide beyonrl the time when pi^tar, m- 
Jt was made; for the justices 4 iould not (j[itash a good 
order upon matter which happens ea post Judo, (i) older. 


Objections may be taken by either side, previous to the Art^umg ob- 
hcaring, or while Jt ts going on; such are objections to 
the juijsdiction, service of notice, the competency of 
uitnes-ies, and other matters. Whore tliis occurs, all 
tlie counsel (2) on the side which takes the objection may 
be lit aid in support of it; those on the other ‘-ide are 
novL heard against it, and then the leading cOun'scl for 
the objectron r< plies 3 after which the opinion of die 
court is taken upon the question. (3) » 



If an;y difTerencc arises respecting the admissibility of No/nli of 
evidence, it is tlecidcd in the sauio manner by the court. a'smL'rju^. 
But no bill of exception lies against their upiiuoii(4)- ’*°i‘ 

Would be to decide ^ic|hcf 
not; the judges have nothing 

t-vitkiici* 3 they are not to determine on its credibility, 
but upon the consequence of law arising'from it. But 
tlie justices at'-scasions arc judges of the fact as w eft as 


(i) Per Paise, J, fttj. WiJ- 
WorUiy, Buir b.C 109. Ucr lord 
Illenboioiifh, in dtliverm^ the <01 rt’s 
judgment, Ktx Ok Hoiitle}, 9 I ist, 

4 to 

(a) Thi? seems to be the rtritt 
cour&e of proceeding, iiviicic the court 
hif nor Ind d I ^n souio rule as to tlie 
nu ihtr It will hear, llut tn pri tice 
an ohjcclion is usually susta iicd and 
oppose! by one counsel upon each side. 


unless the point is of great im- 
^ortance. 

(i) It M aluays necessary to 
hear the argttment through If the 
court agiee to thoobjettion,the) mty 
cill upon the toudsel who aie of the 
other jjde to repel it by argument wi^h- 
0111 luMriiig those who tike it If 
Jenly ^giinst it they will dtude 
withoot heii'ir counsel milnt I ehilt 
(4) Reic PiestoOiBuir. S. C 77» 

law 3 t 
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Mai 4>'(nu5 
if thw re¬ 
sist to id- 
mu evi, 
d^nct. 


Of /tearing jfyjpeais, 

f 

Lyv; they arc tke jury us wcil as judges: h is in their 
breast only wlii'ther to believe or disb«[‘lievc the evidence; 
and wjio is U> t.ike ijpon luniself to say what portion of 
evidence they do believe, and what they do not j* Sup¬ 
pose six of the justices believe the evidence, and two of 
them do not bolieve it, are the tw'o to conclude the six 
as to liehef of the fact? When the justice'' *‘pccially 
state the fact, it is the act of the whole court, (i) 

If, how'ever, they refuse to receive the e^itlcnce which 
they should have admitted accordinglo the lule** of Jaw, 
the Court of King’s Bench will grant a mandamus to 
compel tliem to receive the evidence, and re-hcar the 
appeal. (2/#/ 


(i) PerJLofd Hardwicke, C. J. i». the ka''«‘ficrensue for the partW, ro, 
s. a. state a cue for the « pinion of tlu u- 

(£) It ism such caseithe mostcoa- perior eourt, A\hcn tluy aie .o re- 
vcniei.t vfsy iotjhe justice, as well ^ quested, and the pomt admits of do'i''»i 
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CHAPTER XXXVIII. 

Of the Judgnicnt, 

SECT, L 

Of the Mannri' qf t^h'ing Judgment^ and -jihat Judgnuni 
the St 6!>ions have Authority to give. 


TER the wlioie case has been discussed, the court 
jM'e to proDoimce judgiuoiit. Tlie justice's by •« Iioni 
the order is made (i), and also those who arc rated or 
rateable lor that parish or place, whose interests may be 
^wtqd by t]^ejlld|Jlacllt, have no right to vote. (2) 

If 


(I'l Ci-tp of FodiMti TUltinjy, % 

S ilk. 6f 7. Holt, 517.’ Kt,Jc V.' Earl 
of A fibuinliam, ante, , 0 c, {'3). But 
'tf F-y I'. Sow ton, Buo. S. t. laj. 

I a) Rc\ <1 Yarpolt*, 4 Tctm Rep. 
71. a Bott, 708. Pi. 777. Whtio,, 
upon &n appci^l )j),nnsL an oidcr ot 
icnioval ftom Lcouunsti-r to Yai- 
pole, attccu majrisiratts wete pre¬ 
sent, t gilt (ol wUntn Uiiec were ’ 
rat.d at Leomin to) voted for con.' 
Eiming the otdt-i, and reven for 
(|UAshliag it. Tin Older wa‘ con- 
fii tticd, subject to the opinion of K. 
B., A’vhcthi r thes'j ihsce )U>iikes had 
A I ijt ht to vote. J'hc counskl lor the 
oidri admifct d, that it could not be 
‘iippoited, and tbe cooit qiiathed it, 
II N akn upon Ktoid, tliit Loid 
Raymond, vt ho lived in tht. paiish 


of .Vlibots )L»a»glcy, went off tl(C 
bench, {i, e. In the comr oi Kinj?*'* 
Bench,) when an older conccin.ng 
that parish came bvioic the coutt. 
Practice cannot overturn <-0 funda¬ 
mental a itle ot justice, as that a 
party interested taiinot be a judur. 
Per Cur. C^at Chaite ‘and Kcn- 
mngton, ■» 0 tr. 1173. Bun. S. C. 
1^4. The t 6 Qeo, ir. r xS. width 
enables justices, rated 01 chaiguat,!- 
in any pair{i|h, to make ordois In 
matteis concerning %uch pansh, ptOi. 
vid'-s " tb^t shall not aothori/e 
or empower any juch jnstice to act 
in the determination oi any an.) a! 
to the quatrt.* «e>sio«s, rtliting to 
anv ordei.m’itteifO) thing,i^lattog 
to such paiidi whcit. they atO so 
ciiatgr.alJt.” Id a wiit of a>viae, 

bioOgiit 




M'nni.’’ of 
i£ vinv 
jud menr. 
Ju,t'«.es in- 
t.rcstt dt,«n 
not vote. 
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Oj' the JitUgmejtt 


Eqoaitty’ of the magistrates," ho liave a right to joij i in the court’s* 

wqS!. c ol. ‘i^™inatioi3, .^liould be equdlly divided iu '’opinion, no • 
judgment can be given,* for all jtidgob of the same court 
nre of equal authority; and there is uo such thing ns a 
casting vote, I’nless soniethuig farther is done, the di* 
root re.sul»m«st be, to frustrate tlie intention of the le¬ 
gislature, in giving an appeal to the sessions., I or the 
subject of tiiipeal, if a rate, would continue unaltered, if 
’‘Adjourn- tsrdcf of removal would rcniain in force. 'J^o avoid 
such mischief, the justices must adjourn tlib appeal from 
session to session, if necessary, until a majority shall be 
of opinion either on one side or the other. (x) 


Judjtmcnt 
must l)c the 
act uf the 
court. 


The judgment must be the. act of the court, and the 
opinion of tlie raagisti'atcs who constitute it. They can¬ 
not refer.it to others, to decide for them, unless by the 
parties’ consent, (a),, . , . ' 

The 


I.ron^bL in the Ooutt of King’s 
Bench, to try the right to the office 
of chief clerk of the King’s Bench 
. rgainsf Mt. RewLind ■ Holt, who 
was in po^ession-under an appoint- 
nJcnt of hi,s brother,-Lord (. 1 ; J. 
Holt. Thc-cJUef justice was not on 
the bench the. trial, hut sat 

on 3 chair nt^ his brother’s counsei 
uncov/ered. Bridginan v. Holt, Slio'ttr. 
Par,-Cas, til. 

(i) This iCem's to be tbcir'bonnden 
duty. For otherwise, the court will 
giant a mandan^us tp conip'el them- 
to enter contiouanccs, ahd hear the 
appltal at a subs<fl|uent sessions. 
Further, if -they neglect to adjourn 
it with criminal intention, or if 
the conslquence is tJw failure of jus¬ 
tice in any respect, the court would . 
gfaiTt^ an information against the 
justice's who attehded the sessions, 
Rea V. Justices of Westmoiland, 


• c Sess, Cas. '354. See Bodmin 
Warlingen, ante, 436. (4', that it is. 
tile duty of the cleik of thc^peact; 

. to do so, . 

(4) See ante, 348. (ij. PerPar- 
kei, C,J. Rex®. TowHseiid, ante, 
366. Tlvlsofcouise dots not refer 
to cases stated for the opinion of the 
-court o( King’s Bench, But when 
the subject matt«:r is a pubiic*trus.t 
reposed justices, and no in¬ 

dividuals aru'parlies to the order, 
it seems,’.thit the magistrates may 
refer it to a committee of thdr own 

tf . 

body, and afterwards adopt their re-‘ 
phtt. Thus, where'the jiisticek. at 
sessions appointed a committee of, 
magistiates, either for repairing an ' 
old, or for'buililihg a new bridge, 
-&c. Per Lord Kenyon, C. J. “It 
appears, that thb justices were war¬ 
ranted in what they' did, with re¬ 
gard to the appdiatnig of tlic \-oin- 

~ • mluccj 
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* The qiaartcr'scssions, witk the consent of parties, But may ic- 

ferred tlie consideration of an appeal against a poor’s rate ™"" 
fo three justices out of sessions, or any two of them, and 
aftenvards adopted the opinion of these genilemcn, arid 
made an order accordingl^y, without exercising their own 
judgment. Lord"MaH8(icld‘—“ If they did this of their 
own accord, without the consent of parties, it cannot be 
isuppbrted; for they iltre not w’arrrinted to delegate their 
authority ; but if they acted with the consent of the par¬ 
ties, I think they have done very right; and'we never 
suffcT the party who consented to the reference, by coming 
})ere, to set it aside. And I think it sufficient, if the at- Consent of 
tornies consented, aiid attended the reference,” (1) 


• t * 

Ihe authority of the Sessions arises from die appeal. 

They cannot make an original'order of removal (2), nor ^lpionsove*' 
confinri one writliont appeal (3). And their power is remoJaif - 


, confined to quashing or aflSrming the order of the two •'«' 

r.-n ^ 1 1 ar-peal. 

justices. Ihey cannot, thereftH'e, make an order to re¬ 
move the pauper to a third parish, no wise concerned in 


the order of appeal ,(4); or even to*send him bach to the 
parish from whence ho was removed. (5) the remov- 

The 


mittee; it was proper that'the in- *Jtoad Nqrth-Sridley,^* Str, n68. 
formation should Iv-; acquired out of, i Sess: Cas. *89.' ■ 

Uie sessions; and the act of the (4) Ite* v. iimner, a Satk. 475. 
committee was dfit’rwafd^ confii m- and .see Rex-‘t«l-‘.OswcIl* i Salk.47Z. 
ed by the sessions,” Rex ■v.Juslitcs Haiiie’s case^ C^mh. a86. . 

<''f GUmor^anshire, s Term R«p.. (j) Reg. Milverton, 7 Mod, 

277, ■ - 10. Where -!t| orde'|-'of sessions, 

(i) Rex <w. Justice of Nortfcamp- .quashing ;ordcr of ’ remova*^" 
vnu, Cald. 30. See aho Rex v. Nat- and. directing Ihe party to be, sent 
iiind, Burr. S.,C. 793. . , to the parish from.whence he was 

(a) Rex V. Bond,, a ShoW. 503- .therebyremoved,w!ii?(jnafihedinB.n.' 
Anon. Salk. 479. ' , as to the direction to lend back llie 

(3) Rex V. Levemsfon, Burr, pauper, and confiimcd as to the re¬ 
ft. C. ^79, ji'Bott,..7c6. PI. yjy; .xnaiflUcr. See also Honiton t-. South 
liodahnht tSt. Mtchael’s, ib. b-.Bever^on, ante, But, wii.ere 

' EW* 
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May alu r 
tlu'ir iiwis;. 
«ic-::r Jiiriut]; 
t):c 


Of ifiR Ju^mnt 

* 

TIj^ ^c's<.ioji' being in fontcmpldiioii of bw all bnt owi* 
<?ay, tlic jastioe*^ wiiiy altcf theii' ,itit!gisieut at aujff iSitj® 
while H ctmtinues. sisey, therefore, i]ru;l4e nn 

to vacate* a An nicr ont' nj«rfc dinring ihe h;?mfirseb.^bn^i). 
lliiH, allot <3u.uhing iin order ofrenio^aJ, ^<7 may sti* 




•* two jii‘ ticci rtf pfate lit, trealip^f* * 
th It uptifi htai'ing the pitti'iiliirtiMirs 
ol J futiUon', Co|U* 

. ti>, cooecri.iftg, thv.* U't <JcttTenK*tit 
rtf one HurJtr, (tlieti re&Uirtg ia 
HonKon.l it appealed trt the4t th:tt 
the <»aid[ lUitiejr was la't 
'■< 'tit 1 ct A\oii«'Ui,thci*rfQre thpjr 
rtidttcd IrtPi lO he ictnot*d t!4ch(*rt 
fioin wliufa o.dcr A*tnii‘st«*i ap- 
pKfrtkJ to the qtmtte^* 
wticrr the rtrdtr wa'> teputted » 
ihe 'C ors fuitlicr rtr4t<<?<l, that 
the said Huiic) Ii ml ’ L< itumvcd 
to ColKtoivij.be i '2 Icf.a'l) tiled 
theie; blit tiie order did not lecicr 
that f rtllilon S7as heaid ufion the 
appeal. And now U was tOoitd trt 
qna'.h th«- la»t jurC ol this oidtr of 
«t .lOiis; Ki^t bscaa.*e it was an ori¬ 
ginal oiUct as to Colhtont and so, 
they aie deprived of an appctl, 
which ii gbtP by the statute ; and 
the .jcssipnt’ rti ght only to hatte va¬ 
cated rhq llrst otder, and not to 
have madn Ally oidei* upon C'oUiru i; 
toi, by this ineaiisi, Callitoju is 
ehatgud without any lemedyf not<> 
withstanding tl^y ^uM niaku it 
appear, that Hmlcyhad a liter tet- 
tlement in any oihcr parish wJ^at>o<* 
tiver, for that th'ja ordirr of se^knis 

t ko 

jsjyosUave cfiiiy^n them, bid inon ad* 
Itmatnr; hceAu-ic }t apj^tau tlut 


P4tiy to rldf fii^t 
^he tti o iu^ites. and 
^nscqtieorn to ttim appeal; 
th'- ‘tssious rihj;ht 
aatlic him op m thkin, bt < tusi, hv 
th# appeal. Coll item was betpic 
tba •teens i! ColUton had 

not'hrdtia party to the orig.ju! ol¬ 
der, btit WCK stiangA >; ioi then 
thp*t4ohj could notebswgi them, 
fi^Pot'KlioS btfoiu the c''u.».” Kex 
S^tCc«l;UfbEI,C3rth. aai ^ Ak'> wheie 
two Justices wide an oidei of re- 
tijoVAt, llrtsni which o'dif the pan- 
par appealed ; and tl 'e $c slo' , 

without ixprtsdj vacaling iht o.th • 
ot two yo»t5ce<, in in j.u oidoi to 
letuin tiiC pKiipct to tlu parish hone 
which he was removed. I< wes ob¬ 
jected, that the aufhoilty o{ thft 
scasions extends only to v^'cate <>i 
and rhcretmci, that this wao 
a new and oi igJn il or dui, yi h.ch f hry 
badtoopowcrio make. And Holt,0.] 
•was^of that opinion, bu- two judges 
against hint; for that thf sessions* 
order drt«j» VAtate th^ aider ot two 
Jitstkcs by imphcatlon, atid that is 
sui^cicnt. in tbi> use. And upon 
j.i)olr opinion the oider wps ovn- 
ftrmedi. l^ix v Xiattfitid, Caith* 
3&ASti« 

( 1 ) Si. Andrew'!,, XIolborn, u St. 

Clcmeut 4 Sulk. 





th^ Cmfi 

jsetelo didir ajad maJtc* a ntjw one to wto 

Uie ofj^uel Or^! )' , 


]But> in a cas.e, tlicy o%hi to ^oi tiic llibt «jJbc net at 
j^kio, ftiwi «fit<‘r u|> |l»o lasA as» the only order* For ihc 
i'ffect ot* tho cy«rt% *>ctti 33 jg aside the iir'.t is dial it (< jm's >|j.« li 
lube an order, and coii^ufently ought not to be lo- 
1mlied lo tlie court of king's b^iicb as an order vacated 
I>y dnother order, but alnmid be annulled and made no¬ 
thing (2). The jnstice^s power expires TJvith the st'ssiout*, 
unless couiniued to the next by adjonmracui (3Wheic 
an ordei of removal, therefore, was quashed at one bos- 
sions and the ensuing sessions made an oi’d»=‘r of renew, 
and quashed the order of the fomrer Sessions, betausf* 
made by surprise j the court of king’s bench were of opi¬ 
nion, that the orde^ of review must be quashed, for the 
instices have n<^ powir after the ftrstiieissictfis. ( 


The juriedieiion tlie bcssions over pooFs rates cor- « iir»!.!iL- 
in mobt respeetb with thAt over appials i^must 
rmi^als. Tlieir power arises oat of the appeal. They 
s.umot, thurcfoie, mak<‘ on origmal order on the parish an ” 


(f) Battrf^r* ^•Westham, jMod. t’uuc to *it diiiuig tl c whole ol thp- 
. Sc. Andrews, tlolbotn, v. St. vesAioob, and. it the second oidti is 
Clentetit panea, 'z Salk. 494. ' 'imade witlijcnic^dd re^n to war> 

6 Mod. 187. S^.C. Also^.inateMi^ ths ooSti would, in all pro¬ 

case, Wneti'a c^ttain' imnih.i^ ot ma- bal>Uttr,g^hir^ hiformation againji 
giKtrates^ m the the trhe tha|:UtraC^ who concurred in 



PerHo^ C. I.' St. Andrew’s 
in a'.aohscqh^t_ gsUt .of;Danes, .ante, 

ootin: hi3<i’the'i^CT •' - ''( 3 )'SS ain^eL 43 J.' 

apiiKiirotjitsrtfe.g^^fej't^ lo,ntt^r . (4) lt»Jt 4 ^. 0 uc|fcfieWiit» Salk. 477 ■ 
vaotte^jT/'-ltSB^^'^hisiacis ^P>idge^'^ case, O^, Car. 341’. ante, 

-Tflijiij koWejf<eri^ 5 s > (4), 'RoSId v -North-Bradley. 

'di^j||?firt>as power [td '.e»«t}sc, i. ISU. n68. R« .'v. Michaelstone 
as ilje' iiiipe pia^^tes scl^O^ con- Vedoe* post. 4;^ 9, (I'J. 

irh&fifi ■ pi '■ . ..officers' 
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• 1^ 

ttiltccrs to jinaW a rule (i), neither can their orders relate 
to tiio future} flivinmt of I’ai es. (2) 

t 

i' luther. if i](r,»cssions make an order directing two 
flistricts of tlie same }>arish U> contribute to the maint^ 
. nance of the poor of the elitirc pai'i-sh in certain propor¬ 
tions. it is extra-judicial and void. (3) 

Atlght m.^.e Jh'iqr to 17 Geo. 11. c. 3 8. die sessions might quash the 
I'rior to I’iitr ' 4), mijcl either order the parish officers to make 

17 tJeo.i’. or do it themselves, ( 6 ) 

’rhis last power w as attended with muclf inconvenience. 
The facts required to enable the justices to make a new 
rate must often exceed their knowledge; and the inqui¬ 
ries necessary to, obtain exact information took more 
time than they could spare (7). Those also who were 
aggiicved by such a fate, hod no opportunity of appealing 
against it. (8) 

r^ustTr remedy tlicse inconveniences, it w'as enacted by 

a,!, xhv of- 17 Geo. ir. that ilj “ upon appeal from the whole rate, 
t 'ant-'K found necessaiy to quash or set tisidc tlie sam<?, 

then, and in every such case, the said justices shall, and 
are hei’eby required to order and direct tlie churchwar¬ 
dens and overseers of the poor to make a new one; and 
they are hereby required to make the same accordingly,” 


I'j) Rex Ti. Aherford Rjsf, 2l.d. 
Raym, 798. Garyfet v. Fyot, CorftU 
^33* 

(a) JR6 x V. Wrexhajn ' liegis, l 
Btitt, 101. Pi. 126. 

(3) Rex w. Newell, 4 Temi'Rcp, 

i66. 

(4') Csse of .Si, IjconardV Shore- 
dkcii. Holt, yo?.' 17 Gc'O. If. c. 38, 

u 


(5) Rex -o. Aberford East, a Ld 
Rnyni. 798, ante, Ti). 

• f6),llex w. Audley, 2 S.ilk. yafi, 
Rex Justices of Shtewsbiiry, z Sty. 
97 S'‘ *7 ft* c* 38* 

(7) Per AfJihum^J. R*x«. Mad-' 
derrt, i Term Rep. 625. 

^8) Eod. Jud.ibid. and 17 Geo. H 

C.38. ^. 6 , 


tfECT 
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AmmdmerUs hif the Caiut of Scssiow^. 




SECT. 1 ). 

0 / Amendments bp the Com't of Sessims^, - 

Thk power of iHUciiding orders of ivmovfi! by iJie se^.- i. or 
>Joiis is given by 5 Geo. IL c. 19. which enacts, ihai: (.poj^ c-Xi's’of 
aU appeals to be made to the justices of tlie peace, at their tJ- 
respective general or rjuarter sessiaeus, against Jndgjneats 1,.'V.'.f'ji! 
or orders given or made by any justices of the peac^j the ^9- 
justices, at any general or quarter sessions, shall ‘'cause 
aiiy defect or <{ctects of form, that shali be found in 
any such original judgment or orders, to be rectified or 
amended, w itbout any cost or charge to the parties con¬ 
cerned ; and after such amendment made, shall proceed 
Jo hear, examine, and consider the truth and merits of 
■iH matters concerning such original judgments or' or¬ 
ders,** and make such determination thereon,,as if theri; 
had not been such detect or w^ant of form in the original 
proceeding. 


'Iliis power is confined entirely to the aineiidment of ConfineJ 
delects or mistakes of fonn, winch appear upoiV the tacc 
of the order. 


The iniuibitants of Great Bedwin appealed to the scs- Wh.it di- 
dons, from an order of justices beginning thus, ‘‘ \¥ilts, 
fo «?//. To the churchwardens, &c. of the parish of Wil- 
cot, and to the churchwardens, &c. of the parish of Great 
Btidwin, in tfie said county.” And it states, that C. M. 

Jiud his family have dwelt for some time in Wilcot, uudet' 
a certificate fi-oin Great Bedwin; and then goes on thus, 

‘ ‘ Kow the said C. M. being reduced to great poverty, 
lately applied to the churchwardens, of the paiish ot 

a «v 2 Wilcot 
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Of Amendments the Com't <f Sessions, 

, ^ j 

Wilcot aforesaiil, %vljo ac?cordmgly did relieve him,** and 
tlieihfore tl^e justices remove him to Great Bedwin. 
sessions, on motion on behalf of the parish of WilcOt, 
suggesting defects in form, and prajring that they may 
be amended, pursuant to 5 Geo, II. c. 19. were of opi¬ 
nion that the original order was amendable by the act; 
•for it aj^ears to themi on due examination upon oath, 
that die said order was reaHy and truly made by the two 
justices^ on the complaint of the churchwardens, &e. of 
Wilcot, ill due manner made to them on that behalfj 
“ that the said C. lil.his wife and children, are actually 
become chargeable to Wilcot;*’ but that the omitting to 
mention it was a merc mistalcem drawing up the order; 
that it dodi also appear .to this court, that the said G. H. 
and J. S. were, lit the time of the making the said order, 
two of his majesty’s justices of 'the peace for the said 
county of Wilts, and one of them of the quorum, .and 
that the omitting to mention the same was also a mere 
mistake in drawing up the said Order; and that the said 
defects were amentled in court. Lee, G J,—-The act- 
directs that the sessions shall amend defects in form5 and 
afterwards proceed on the“'merits: one would think that 
this meant defects, or mistakes appearing upon the face 
of the tirder, mere defects or wants of form. But some 
of these matters here amended seem to be merits; as the 
addings “ upon comjj^ahit of the overseers of the parish 
■from Vhence the. paupers were removed,** without which 
complaint ihe justices have no juiMictibn (i). Then 
what can be more of the merits, than the certificate man’s 
having become actually chargeable (2). Now the two 
justices have nqt adjudged that y they only say, that he 
aj^licA to the overseers, and was relieved by th^, but 
it does hot appear thaf it was the pariidi ^joence (3}. 

* ' ' ■ ' > > <'' ^ 

^{z) Ante,x9i(a). {3} Aat«,i77* ' 

(a) Ante, lys- ib. I94*(sj* »!>• 

- ' If 
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Qf Aniei}dments by the. CouH of Sessions* 

If there be any opposite between form and mciit^ these 
xnattcrs must be merits. As to tlieir being justices of 
the county, a plain reference to the margin is sufficient; 
yet tlijs is uncertain as it is worded, to which of the two 
pushes the words “hj the said county*'relate; they 
were botJi, in Wiltshire (i). The allowing such amend¬ 
ments as these to be within the true constnictipp of this 
statute, would throw the det^minations of all cases of 
this sort into the hands of the sessions. The other judges 
concurred; and Mr, Ji^tice Wright added, that the ses- 
sion^ cannot amend any thlpg whicli requires examina¬ 
tion, ; and the orders were quashed. (2) 

- It appears^ from ^is and pth^ that all averments 

necessary to shew the magistrate's jurisdiction, to make 
the order in question, are mattete of kibstance,^ ^d can¬ 
not be amended under this statute. ,Sudi as, if they do 
not clearfy state tbemselvis^ to be justices for that county 
in which the place J&’pm whence ihe paupers' are removed 
is^lhatc, (3) ‘.i « ' V,t . 


■(*) Antie, 194, seej. rect all defects in the ordm; but 

(i) Aex 7^. Oreat Bedwiq, Burr, tbe Heciiiqft to which I befoi'e alluded, 
S. C. 165. Lord Kenyon, C.]k’qb^ was made'iqn years after the' passing 
served upon this casfei “ It u now too of tbe stCj^- and at tlje » time when 
late to discuss, whether .or not the, ^,'I.ee, who. was pequUaily 

couvtdf quarter sessions could amenid conversaot in sessons. Uw:,^ presided 
in this case. It has been deeded in here. ,^d thoitgh I lament that 
Rex (^sat Bedwin, wat the scs- that decisi|in was made, because it ren- 
sims only amdnd inet^^-^fects^or jdws thoisliatute of little avail, yet it 
•wants e£ fo^p. I verily h^kve that has been ,^ted qpbn ever since, and 
if the-legislature bad ^^n asked - it is im^rtanige id a^ere to deter- 
was their iatentiow,; triin^tlonsv'; Respecting seriiements.” 

the statute y iJee. if, ^.'iq.'ibey Wikt v, St^erneiRep. 

have wid they opotr in-; ^ .. / ' 

"quiry it appeared that the pauper had ’ (j) ■». Sts^ney.'ante, 190. (i). 

been removed to his proper partsli, Re* v. Chilvers Cotqq, ib, ftex w. 
the sessions should have poww^to cor- Moqt Critchell, >b. &c. 

® , ®f 3 


Statemeiris 
of jurisdic¬ 
tion, matters 
of substance, 
and nut 
amendable. 


But 
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Pcvvcr to 
amfiii! rates 
extends to 
matter of 
},ubst.4ncc. 

T7 Geo. Ik 
c. ,^8. 


Of Amendmcfits iTte Comt of Sessions. 

But where an order, of removal was made, from the par 
rish of Lu^ersbaJl to the pkfish of Harrow, upon im 
adjudication that the seittletnent was in Lhggcrshall, land 
the justices ordered ^the paupers to be carried to Harrow. 
Upon appeal, the sessions fconfirmed this order, and 
amended it, by strikfng out Luggersball mid inserting 
Harrow. It was moved to qu^h these orders, for tliat 
die judgment being defective, cimnot be 'altci'etl. But 
the court, scc'incd to be of opinion, that it wjts only a de¬ 
fect in form, being a mistake of tlie clerk, avIu) hUed up 
die blank ortier witli the ‘name of Luggershall instead of 
Harrow; but they grant«l a rule to shew cause, and in 
the Trinity term following, the order ’of sessions was 
coiifrimed by consent. (i) 

The power of the sessions to amend rates, extends be¬ 
yond matters of jlormv 

* • t ' ' 

By 17 Geo. II. c. 38. s. 6 i and indeed, by 43 Eli®, (2}, 
thejustice.Sj 'wh^c they see just cause to give relief, ■ are 
required to amend the rate, in such manner only as sfrottld 
be necessary for giving relic*f, without altering such rate 
or assessments, with respect to other persons mentioned 
in the same. 


%. Specie; 
of ameiid- 
meiit piior 
TO 41 Geo. 
ill. c. 

If an omis¬ 
sion ih tJie 
rate, no 
amendment. 


But all ainondmeRM^f rates were confined to two 
cases, prior to 41 Crco. III. e. 23. ist. Mere defects of 
form under 5 Geo.’II. c. 19. ad. Where the apjiellant, 
being overcharged, might be^, reaped (3). Where the 
namc^ therefore, of ope oripoi^jpfe^nffwm omitted in 


(i) Rex HfiOro# on the IhIu, (i) Rex.«. CbesKuig^ 4 Ternt Rep. 
It Bott. 706. PJL 773:4 ' , • 

(%) Case of iSt. Leonaird^ii Sjatsrt- ^ 

Holt; 508. ' 


Hi rate 



Of Ammdmetds^hy'ilic Court of Sessions, 

a rate, whicJi ought to, have beei) inserted (1), or persopa 
vrere under-rated, which is an omission, ol'property, the 
rath must have beeh; quashed ; for the due proportion of 
every other person^ rated was thereby allccted ; and as 
they cofild not be concluded by proceedings to wljich they 
were no parties, it became necessary to regulgte the pro¬ 
portional Assessment of the parish by a new rate. 

I ' ' ^ V 

But the law is altered by 41 Geo. III. c. 23. s. < 5 . which of 
requires, that persons appealing, because any other pet^ 
son is rated or omittted to be rated, or because any other 
person is rated fol* any. greater or less sum than they 
ought to be, or fbi? any other cause that may require any 
alteration in the rate, widi respect to any other perst)n, 
shall'give notice to the persons interested in the event of 
such appeal, who’may appear and be heard if ^ey think 
fit. It further provides, that the majority of jufticesi may 
order the hamds of such persons to be inserted and rated 
at any sura, and that of othei's to be struck out, or the 
sqib'afc which they are rated altered, in such manner as 
they ^lall think right. 

Tlie true principle to regulate^ the amendment, or Principle of 

*1 * /k ' *4 ' « *1 1 I ^ • ii fiTBondnicn* 

quashing ot rates, so laji* as it qan .he laid down in the v^nd^rthdi 
abstracl, where a good deal must depend upon the pe-. 
culiar circumsUinces of, each c^j ^ems to h*": whether 
the Amendments sought to be iht^duced are •such as 
must, essentially ^ferits prc4ibrfiotJ|atKl character, so as 
rather to render it a new than an "fended rate. If they 
emtuot have this ei^t, the-fiiagist|;ates should amend; 

(1) y. Mad(brn, ,* Tesm , * 1 ) 34 . of Lord Manslield, C. J. 

Rep. 6i5/‘Rix «. St. A^aes, 3 Term -.Rex v.^ Riii^waod, Cowp, 346. ore 
.Rep. 4&0. Rex v. Partington;' 6 couttiit." But these opinions ate »d- 
Term Rep. 468.acc. The opinion of verted to, .and noticed as being over- 
Aston, J. in Rex *1/. Whitney, 5 Burr, ruled, in Rex v. Darlington, supra. 

but 


G G 4 
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but otherwise, as they are expressly proliibited from 
luakiug a new rate, they ought to quash* 

Instances T!i«s, if the groimd of complaint is, tliat personal prp- 
ma”L*^***^* perty is altogether omitted (ijjj or, that the reah estate 
quashed, is taxed ten times more in proportion than the per¬ 
sonal {2) ^ or, thaP the rate is nuule upon'a- prinoijde 
altx>gether erroneous(3); or, that 2 large portion of 
ju'operty is oinittcd, and it does not clearly ap->ear xvhat 
persons ought to be rated for 11(4) ; these soem cases in 
' which the rate ought to be quashed. Because Otherwise, 
Ojo sessions must cx^ine into die cii'cianstances of 
eveiy person in the pari^, in order to render the rate 
perfect, and so make One altogether new, whicli they are 
forbidden to do by 17 Geo. II. c. 38. 


, SECT. III. 

, ' r •* . - . , "V 

I 

. ^ ^ 

Of stating a Casejbr the Opinim of the Court of King\$ 

Bench. 

' » - ■ - 
' ' V 

St‘isir,q» uot The justices are not boimd to state in their judgment 
state liSr J^^^sons Upon wliicli it is founded any more than 

reasons. other courts: it must. collected from the record (5). 

They ii,eed not set fortBV therefore, whether they quash 
But If they an order upon the forni , "or the merits (6)'; but if they 

give a baJ , - ■ ' ' . 

(i). See Rex v. Dursley, 6 Tertn ' Aberavon, Mich. 45 - 

Rep. .yj. and the case -of, ^St. l^eo^. , . 

lurd’s Shoreditch, Holt, $<k. ; . ' Ca^ury v. Braddon, 

r. ' ■ * Re:t x'. Audley, z SaUc. 

(ay RexSandwich, 

Cald. lOJ. s. C. But th?s^.c»^^ ■ ^ (6) South Cadbury v. Braddo^,^ 
■vere prior to 41 Ceo.lIJ. and ante, (j).^ But tliat they ought to do 
are only put byway of examj^cs, and to, see post,33a. 
not as judiciaL determinatiqns. 
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for ihe Opinion of the Cmiri o/* King's Bemh, 

Ift* "■ ' * 

give a reason which is a,bad one, the court must take 
notice of it, and quash their order. (i) * ^|uashV 

, It has been shown, .that no bill of ekcf^ption lies against Cannot b* 
tho justice’s determination (2); iieitlier can they be com*' 
j)elled to sftate a special case for the opinion’bf the court case. . 
of king’s bench, because a case must always dcpentl upon 
particular Facts, which it is the exclusive px'ovince of the 
sessions to lirid. (^3) 


On appeal from an order of removal, the sessions con¬ 
firmed Uic order, but refused to state a sjxecial case. 

Ttlic counsel for Oidton, the appellant parish, excepteil 
against their refusing to state tht; case specially, and iJkj 
exception was returned into B. R. together vrith the 
ortlers. The court retused to grant a rule to show 
cause for quashing these orders, because they'caii take 
iioticc of nothing but what was contained in the oi'der. 

The counsel lor Oulton then obtained a rule to shew No amend, 
cause why the i^tuni should not be amended, ami the 
state of the case inserted by the clerk of the peace in the peaces re¬ 
body of the prdcr of session^. On shewing cause, the 

' clerk of the peace’s counsel hod no objection, if the court consent. 

, v- ■' 

(i) R,ex •!/. Audley, ante, 456-(5). law;'fblr’though, dsLoid Hardwicke 
and see Rex« Browne, ante, a73. (3). says, it is censurable in an inferior ju- 
See also Rex v. Caver, T Barr, risdicdonjfrto endeavour to preclude die 

ante, Vol. i. J3. ' p 3 W|^'fr%n ' 3 ppIyingtoasnperiorju- 

( 4 ) Rex w. Preston, ante, 443. <4). rk^dion:; they are not through HI- 
(3) To be sure it is a thing vfery founded fear of such ji censure, to 
much to be censured and discommend- suffer pi^es to run into unnecessary 
ed, when an inferior juristiiction en- expense,'^'here there is little probabi- 
dcavours to preclude thife patties, febm lity that’ ^le- 'superior cojirt will alter 
applying to a superloV jurirfrCtioh.” their determination. A * limilar^ob- 
Per Lord Hardwicke, C.-'’k'''Rex n. servation" has not unfrequently been 
Oulton, Burr. S. C. !j(4. P. -Per made of hte years, by the judges of" 

Dennison, May field, Rttr.. the X B: on some cases which h.iv» 

S, C. 433. ill detera^iphig on been brought before them. Thoa«h 
the propriety of 'graftti«jf*or refasing the cohH of quarter sessions i-efuse tp 
a c.ise, die justices should , be guided grant a case, the parties may bring up 
by the con.sideration, whether the the order by certiorari for any delect 
question invf.lves any diflicult point of . appaicni on the face thereof. 

thought 
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Session 
tn»y state 
a casBj or 
seler to 
judge of 
assize, 
f 


^ Kefer a 
point to a 
judge of 
assize. 


• (}f sfaftjjg a Oi^t 

thought he miglit do it. But the re-spoiuienis eoutended# 
that tile return was }>erfeet, awd opposed the rule. Lord 
Hard wicker—I do not scewhaiit is posi iblc for the court 
to do ill this case without consent. Here is no consept; 
so far from it, that, on the contrary, tfie parish con¬ 
cerned in interest opposes it. Here is an order oi* re¬ 
moval made by two justices: an appeal therefrom; and 
a general order on that appeal, for confirmation of the 
order of two justuics. Tlie counsel at sessions except to 
the order of sessions iii the words of a bill of cxceptirm, 
and state tftp fact, if the feet he true, the ground of 
the exception is right; blit die exception sets forth, that 
the court of sessions refiisc to state the matter specially. 
How then shall we do diis that is now' deszral of us with- 
outjjtheir consent, even tliough the clerk of the {leace 
{jhOuld consent ? It does not appear to us that the fact 
altedged is true; it is only the allegation of counsel, or 
^rSaps there.might Lie evidence given of it, and the 
^(essions might not believe lire evidence. Page, J.—I do 
not know that this court ever inquires into the facts titpon 
if^ich the justici® determined; and tliey tliemselVes 
have stated none, but have adjudged generally, (i) 

^ 1 

But if the sessions entertain any doubt upon a point 
of law, they^ njay either jrefer the matter to* the judge of 
assize for his opinion,^:qr{State a case for the determina¬ 
tion of, the court of bench, and tliis without the 

consent of the parties.^ (2 ) 


“ The sessions dq; pot alwa^'thd whole case to 
the judge bf aissizet sora^mes tl^y f efc a |>arti- 

cular point, aiwi reserve the . detennination of the 
wMte matter to themsdviBs.;’(3) ■ 

(l) Rex a'. Oultdn,S. C. '(3) Piobyti, Rex iTedfprd, 
64, ante, 4;7. (3). ■ Burr, S. C. 57. Bu: s?d Lord Hard- 

(a) Rex^w. Ju^t^ccs of Sussex, wicke, C'*J. ib. 

4 Bott, 745' PJ. S35. 

\6 ' And 
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for the Opinion of the Omn i of Kin^s Bench*. 

And.no other sesaons has power to grant a case but 
that before which the appeal is decided and jad^eirt 
given. (J) ' 

4 • ’ 

■ Biif it is more usual to obtain the decision of 
the sujjerior coiitt, by-bating a special case. This is 
coninionly settled, and signed by the junior counsel on 
each sitlc. If any difference arises between them upon 
tlie statement of facts, rejference is had to the chairman’s 
notes, to ascertain them. But a tact niay be so impor¬ 
tant or doubtful, as to require that it shall be specifically 
found by the bench, as other Justices may differ from 
the chairman with respect to it. If the counsel cannot 
.agree upon a case, tl»e chainnan jna3?,‘with the con- 


.(i) By. an or(l«r of two justices, 
William Thomas and Mary his wifo 
wero removed from the j).irish of Mi- 
chiidstone Vf!do<^» to the patisii of 
Kocdbem?eer^Bii»h: in the coimiyof 
Monmoi^th.', 

./Vii appeal ag:iin$t tliis order came 
on TO be tried at d)e last Eastereessiom 
for the said county,' when the Court 
wa* of opinion that the paupers were 
settled in Michaehtone VedoaS and 
quashed the Mder of removal. A case 
was titen ajpplied foi^, bnt not granted, 
and an iincenditiona] order for quash¬ 
ing the order of- removal wras' entered 
and remained in the records of the 
sessions. At the following MidsUiru 
m-'i sessions the tejqttm'dcKt#*, again 
moved that'a case^'shoiild beijatedfor 
the opinion of the coUr|'^- king’s 
bench in this appesh ^tfthe grohnd 
that the sessions, were' mistaken' in 
point of law in holding the settlement 
of the paupers to be in Michaelstoqe 
Vedoes. - The sessions jaow made an 


order that such » case ahould bt stated 
and signed by the chairman; and a 
ceitidrari ^vas hidged at the Michael¬ 
mas sessions to remove these several 
orders. ' 

Camphtll obtained a rule to shew 
cause why thiscertiorati should not be 
quashed 'ja/a impro'iide emana-vit; 
against which Mw-y shewed cause, 
contetiditi^ that tne sessions might at 
any tiniea^fate d case for the opinion 
of the ^urt’of king’s' bench. Tut 
L^d"'Ehcnhorough and Ec Elam.. 
Bayley'and Danjpier, Juib'ces, werc' 
clearly o^opinion that the magistrates 
bad excelled their jurisdiction at the 
Midsum.^'er sessions, and had then 
\tii6 powei*' to gmne a ca'e ha any 
respect I'oVcontroul or qualify ihr- 
absolute dl^er made at the Easter .scs> 
S0U4 for quashing the order qf ic- 
mofal, ^ Rule sibiolute. 

Reafv^ichaelstone Vedoos, Mich, 
54 Geo. lU. Ex Relatione Mj. 
Campbell. 


Manner of 
slating a spe¬ 
cial case. 


currence 
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currcnce of the majority of justices, state and sign one 

.himself^ 


No rartkrt- ^ There is no cei-t^i form of^^ubniittiiig a cas§ byl%e 

InTatiT" sessions to the judgment of the court of Idog*a bench. (i) 

* in ji s ^ 

case. ' ,\f 

Must state ' ^ justices of scssions are judges of the and the 
court of kiJ.;;’?- bench are judges of the iaw upon the facts, 
though not of Ihfs iaers themselves (2)/ A case, there¬ 
fore, must state facts and not, evidence. By this is 
meant, that they tnust draw their own conclusion up<»i 
what is asserted by the witnesses, and stajte th;^ con¬ 
clusion as the hicl, instelid of the evidence upon which 


it is founded ; otJierwise the court, where it is material 
to the question before them, will send the case down to 
be better stated. (3) . ., ^ , r 


♦ 




fnstant^s of Thus the :^ce of th birth is a. hict which must be 
must be found, where a ,gettleit^ent may turn upoh; it (4)* As 

stated. also, whetJier there has foeeu'a hiring for a year,, if .that 

be material to the pauper’s settlement (5)*. 'So, in a 
tjuestion upon the validity of a settlement by inden¬ 
tures of aj^rentjeeship, if it be not that the inr 

- denfnres are not stamped with a 6d. stamp, that fact 
cannot epme before the court, for they camfof take no¬ 
tice of any thing but.wi]& is sh’ictly before them by tlie 
order (<J). So, whetliter V' master give a particuUir con¬ 
sent to his £),pprentice to 'serve a third person, is a fact 
which die justices j^hould find^ aJ^d^not state evidence 
of it (7). . They must also parish or 


(ij Per Lord Hardwicke, C. J. w. St. Pftter’s’- Chesker, 

V Tedford. ajiite,438. (3).'” „• PL ^4^1 ante, VoL L 

■ (?) ^yd. Jud.ibid. ^ 

' (3) V 4 Martley, S, Ci '' (yj’Per Lord Kenyon, C'. L Rex 
izo. " ' , ; V. Shcbfcft», iTiast,, 73. at5ti, Vol, i. 

<4) ft- ' "*504.(1). ‘ '' 

(ij) Rex v. Bray, Burr, S.C.68'a.* - ’ , 


township 
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towiisl^p the place of the pauper’w residence, is situ¬ 
ate. (i) ' 

Likewise, upon a question of settleUient by estate, the 
Sesdons ought to find whether it is a gift or a pur- 
cliase (2). And in oiie respecting a settlement by boiiig 
rated, they should set forth as a fact, wliether the iarid- 
lord or tenant is rated. (3) 

Fraud is a ia6t which the sessions must expressly find; Fraud must 
it is not enough to state such evidence as would be. suf- **3^!™* ** 
fkient to induce the superior court to conclude that it 
did exist' in the case. Thus, it mu.st be specifically 
found that the renting a tenement at lol. an- 
was fraudulent (4); or, that a pauper w'bs fraudu¬ 
lently ejected from premises, in order to prevent his gain¬ 
ing a settlement by residing there forty days (5); or that 
a certificate was fraudulently granted (6) ; for the couil 
of king’s bench will not infer it, however ftrong the cir¬ 
cumstances, which are stated may< be to warrant sudi « 
conclusion. 

(1) Rex .V. Fi:}endsbury> Burr, S. forth. For the sessiona caooot submit 
C. 644. * quest5o4 to the judges upon the 

(4) Per Byller, J. Rexr.Warbling- weight, of evidence. See Rex v„ 
ton, 1 Term tlfp. 441. xBott, 495. JLknwimo, 4 Term ftep, 371. pos;. 

PI. 5 i%« ante, 94.(1). 45 a-(sl- 

.{3) Rex V. Rainham, 5 Term ' '(4) Rex v. W^ton, 4 Str. 1x3$. 

Rep. 440. a Bott, 741- PI. 830. ante, 44. (i). S. ti, by the name of 
lUs not meant by this, and the fore- Rex v..KiTton, and see the optnioa 
going instances, that these ckcum- of Rex v, Fillongley x 

stances must be inWetf case of Twin ^ep. 458. ante, 5. (i). Rex v, 

settlement of tha^ in St. Margaret’s in Imcoln, Burr. S.C. 

which they may odvr; bnt,>.^at when 748 . 

they have a necessary relation ttr, the (3) P*lai>bedeigoch, 7 ^erm 

point in diffwOtKe, the justicM should 105.xnte, 54. (3). 
state them as facts, instead of leav- ( 6 } ike^c w^Tamworth, Burr. S. C. 
ing it to. the court of K, B. to infer ^70. - . 

' them as cbnclunons from what is set 


Likewise, 



4^2 


Of stating a Casfi 


Fraud CO" Likewise, in examining these questions, “ the justices 
sol!r as^rr- afc only'to consider coneeftiing i^auds which regard the 
sr,ects the parish (in order to^ '^ain a settletmnf in itJ. Tliey ^’e 

stt. e en . inquire conc^i^ig fraud bet^'cen the parties; thl?,t 

would make them a court pf chap.cery.”|[ i) ' 

E. R. hou- /' If the sessions find th<^ fact erf* fii’aud gen^i^lly, the 

by a'leHtai court are boundi^ahe finding. <a) 

finding of ^ • , 

fraud. qinis, where the sessions, in a case stated for the opi¬ 

nion of tlic court of king’s bencl^ 'found the hiking of a 
tenement in H. to be fraudulent, and that it did imt 
amount in the'whole f^'^’ioh a year, but referred ’'the 
question whether the pauper gained a settlement in H. 
notwithstanding the fraud;* the parish of L. (in which he 
was previously settled) not being privy to the fraud, and 
there being contradictory evidence ,as to the value. The 
court thought; .that th^^hclusion drawn by the justices' 
^ was decisive; for they expresssly state, t}mt it *mas a 
fraudnlenl takings and that it did not arpount in the w hole 
to.ioi, a'year.” (3) > ' . ' ' 


B. R. may But where the sessions stated in a case die facts under 
determtne which a purchase of a tenement was made for,, 30I., and 

agair.sr thoir ■* ^ ^ j ^ 

conclusion concluded^their pase thus^ “ this court doth d^are and. 

Uieftctsare adjudge, that thepurchai^made by Gill {i\e. that before 

stated. stated) was fraudulent^'ikitd that the settlement of Gill, 

&c. w'as at Tedford (the parish in which he was settled- 

previous to the purchase), but the parisliioners of T. am 

no ways exmeemed in the said Jaord Hard- 


i ' * > *'»4 ’i' ^ 

(*)' Per Lord Hardwicke,, C 3 ) R®* V. Lla^winb, 4 Term 

' Rex V. Tedford, ante, 458. (,t).' ^,V' % Bott, 741. PI. Sap, 

(a) Per Lord Hardwick^;'.,C. X Spe also Rex Vi St. Nicholas inHar-' 
Rex ■p. Tedford, ante, (i). Per BuJler, wkh, Burr. S. C. xyx. 

J. Rex v.FiUongley, ante,46 x.X 4)- / 

' iV 

w'irke, 
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wicke, C. J,—Thq^jufeUces-are judges of the fact, and 
they may Judge of thp fraud arising from the feet; but 
we judge of the law upon the fact,, thougli not of the 
facts themselves. If the^ fiad generally found tlie fraud, 
we might have been iipi^d by such a general finding; 
but 'tiohen they stateJkejfucts pa7 tictdei7'hj, the matter h as 
much open f07' our deterikination upon it a's it is for theirs^ 
The court'afterwards cjuaslt^d the order, being of o[)inion 
that the purchase was ndt fraudulent, (i) 

In a case slated upon,a rate, the court held,themselves 
concluded, by its being found as a feet by the sessions, 
that the appellant was occu|]i^ of the property in ques¬ 
tion. (i) . 

" ' ' ' ' * , 

Jn a eUse sent up for the court’s determination, whether 
the landlord or his tenant w;as the person rated, the 
sessions set forth'all the fects; and also stsUed, that, ' in 
their opinion, the landlord was;mtended t 6 be rated. 
The court of king’s bench were of opinion that this was 
a fact,. which ought always to be found by the Justices 
(3), and being so found in this case, held itself thereby 
concluded , fron^.entering into the question, (4) 

That ccdUrt decided likewise l^at it was concluded upon 
the .quesdbn, whether the goyet^or of a workliouse was a. 
public amiual office, by the having found it to 

beso. (s) 

(i) Rex ♦ (*) '*'• Hurdis, 3 Term Rej>, 

Tn this case, ther 497- ami^vol. 1.175, 

aume fraud, but'detertniiii^ j^t th® (3J Sd^Rex v. Riunbam, 5 Term 
sessions were not warranteid’by ^the Rejp. 240.^ ' ■ , 

facts of the case^ii^ drawing, the v. Folkstdne, 3'Term 

elusion, thait the ,pnrclwse 'Rep. 'i|;P5t < 

dulent. See also'the ojdnion ^ the. Ilnitaster, ante, Vol.i. 

* judges, Rex St. Illcholas ,tn Har- SSi'^ 
wich. Burr. S^C. 17T. , , ' " ' 

« Ili 


B.R. con- 
dnded if ses> 
SLuns tind a 
fact. 
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Case shall be 
presumed Hi 
Setioral Co 
be a fi.il 
statoii^nt. 


Must state 
the actual 
Case. 


InstnQcas in 
cases stated, 
upon a rate. 


ywccnaeot 

of irrulevaot 
facet* sur¬ 
plusage. 


0/' stating a. Case 

In gent'ral., where a case k si)eciaily stated, that case 
is taken * to cuntain the full reason of the determination 
inaile bv the scbsions; and therefore, if the court hold 
those reasojis to be ill, they will quash die order ,<.>f 
sessions ►” (i) . ' , 

* s, 

Tlic juslicfs should, therefore^ not only state all the 
facts which tlicy consider necessary to enable that court of 
king’s bench to fonn an opinion upon the point of law, 
respcciiiig which they want information (2), but they 
should likewise set forth all those which arc material and 
were proved before them, that it may be a true state of the 
case (3). For the inferior court cannot apply to the su- 
perior for its advice upon .speculative points of law, {)ut 
.should confine themselves to such as are necessary to 
detc-rmine the appeal before them. 

I'hus, ujion an apt^Negl, because personal property was 
not rated, a case w^as stated, omitting by. consent of 
counsel, the fact of usage in the parish as to rating it, 
in order to bring the general question of its rateability 
before the court. But the judges, who were at that 
time of opinion that the circmnstance of parochial 
usage was material in decitiing the paiticular case, dtj- 
dared, tliat the sessions and counsel had no right 
to waive stating it, and ordered the case to be re^ 
forred .back to the sessions, for the purpose of, finding 
this iact. (4) .. 

r 

But the statement of an immaterial or irrelevant fact 
will not prevent the court from deriding upon the merits 

N 

(i) Pel' Lee anJ PagCj'h'. Re* «, f3) See liie, opinion of Lord Hard* 

Tedford, ante, 458. (3). ' wkke, C. J, Res v, Ttdford, ante, (i). 

(») -See Rex *?.■. Dursley, 6T^rin (4) Rex ■«. lTanci5!TiD, Ca\vp.6z3. 
^ep-53- 1 Bou> 489. PI, »8o. I Bott, 475. PI, *69, 


of 



Jhr the Opinion of the Cmrt qf Kin^$ Stench. 45^; 

of a ca«e (i); ‘and diey seem never to bavo t&autied one B.R. drtea 
fmek to the sessions*, iri order to find tho laot of fraud, 
however pregnant such a conclusion might be on the toimd 
evidence stated. (2) * 


SECT. IV. 

Of the JFOrm of the 0 >' 4 er or Judgment upon the A^^euh 

I 

If a panicukr jurisdiction does not shew the matter (3) Oi h 1 mast, 
to be within dieir authority, it must be concluded to be 
out of it. (4) dietKW. 

The sessions must, therefore, set forth in their orders 
upon matters of appeal, as well as in other ’cases, suffi* > 
cieni facts to sliew a Jurisdiction. 

The caption, or title (5), mutt c0nset|yently state the Form of ib» 
ses'f’ona at wliidi the order is made, and that is held in 
and tor the county (d). Also, whedier it is a general, 


^x) Rex «. Mtliclim Hamptqdi 
B«rr. xjjto. ti cabc nport a rate. 
Rex <!>; Middtezoy, » rerofi Rep. 41 . 
ca<M upon a ^ettiement. 

(») Set xhe rase*, upon Fiaud, 
autc, 46 r. 

< 3 ) !.«. 

ftp fttder. , ' * t 

( 4 ) Per IVisden, y. fixMfUti* 
one, Hok, C. h Re* v, Aadi^t 
S Salk.^a®. .' • 

{S\ Tbe c!«ik pf the peaoe doea 
i!iot prefix « oajpuon to tuMor 


whkh ho enters in the tetords of 
H'Cfnrkts one general 
eSpdon fpreach ses(bn*.ca adjourn* 
t»ent, uitfier, and wtdi retercnce to 
■which he cntti-N tlw sevtrat order* 
wlddi ftre (htte madt. But when 
it is oece!tp.ai]r to draw out an oidrt 
in foi m, 4^ if one k to be i etpored by 
cerliorftil, 01 piven in evidence, the 
csyifipn ti picfixt'd to itj and th^ '•» 
what IS spoken ot in the text 
(fij •Ampn r Vent. ^^9 






yoi^ IT. 
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Of the Form Ordet^ 

Must snic or generai quartfi* sessions* (i). jLikewise, if an ortler i ♦ 
rtwt?**^"*** ma^e al an luyonmcd sessions, it must appeal*, .by the 
caption, when the original sesi^ons were ho^^den (2), be¬ 
cause the exercise of the justices* jurisdiction is linptcil 
by 2 H, V. c. 4. to particular times. ^ If thcaeliave bmi 
several inteiTcning fidjourmnents, it is iibual to set ifeoin 
all out 5 but the continuance from day to day need not. 
Sunday being a dies noa^ it is ndt the practice to set out 
, the acljoumtnent from Saturday night to Monday moru- 
ing(3X Also if an appeal is respited fnmi one sessions 
to the next, the continuance hy a jrroper adjournment 
should be entered (4)5 for, otlierwise, the justices appear 
to make their order witliout jurisdiction. But tliis is 'un¬ 
necessary, where the justices are not Confined to deter¬ 
mine the appeal at a particular sessions j such is the caw? 

(1) Where yv» appeal is gjyen H joUmmetit 0ttght t* have been wl 
the general quarter bCMions onlyt as* <Hkt, in aider ta shew that there wa^ 
that agahuttauswasundLi 43Bli7, no di<CQOtiniutice i tmt held tha 
c.». it t,ermt» fatal to an order 10 there was nh necessity (or ^ettin^ 
slate it to be made tat ** a geneial out the ac^onromentsj Ihey being 
tsMons” insttad of '* agettOal merel)* discretionary. Rexv. Inha* 
qnat ter tcssions.*’ See PurnaH's < ase, buants trf Middlcsex» ^iil. 12<reo. U. 
j Salk. 476. Foot Sett. 241O. Rex Aodf. tOt 3 Hawk' P. C. 89. 

ji’uincQrk} 2 S»ik. 474. Rex‘<'. Bookii. ciup.viil $.14. Caption 
CoUiton^ earth, lax* And Rex «• of an IndietJiient of sessions was, 
Ju tires of l><»iitob, ante, iSg. ^3) tm*vuesmia ft pkessim intav§ 

(2) Kar V. •t.Miehadl\(pswieh, ^ky^liitSee, Per Holt, C.J. It b 
aSrt. 83). Rex«.Hairrowbyi,Bmts. naught, foi thtmgh a sessions may 
£!.C4oa kex t . HeptonstaU* Bncr. adjoura fiom one day to another, 
f!.C%88. /nail winchcasc4,01 den and $0 i^t by adjournment, yet U 
werequjshedfor»!ii$deffiet' Keav. must *not appear in a lump aasit* 
Inhabitantsof Middlesex,Aodi.ior. Ing three days together, but dis. 
SeeRex li|art}ett,iH^t 467. (t) tinctly. lingfiieid and Battle, aSalk- 

1 3) Order made by a sessions 0 Pt, s . 

nwntionui in the captiqu ta be U) Rnx «. Hedingham, Bible, 
** held txUi Jasujary, toeing Monday Bitfis. S. C.«». Rex v. Yarpole, 
after the £ptph»ny. and coattnned 4 Tend Rep. 71:. See also Rex w. 
by several adjournments to t|ua WeatTuiripgtou, Burr. $. C. 293. 
d4y," n Was •nored to ^U^eh this and attte, 437. (7), post, jfo;, (2). 
order, because every pattieulir gd* 


of 
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of an* against oveVSseers’ accouim, unAer 43 Eliz. 
c/2.{i) The captioii i^iould set ibrtb, Hlkewise^ tfie 
li'aftife* <lf as toittuy of justices who afipear at the sra- 
^«his as aro sufficient to it to be regularly hold ki 
point of numbers} and pnc which contained the names 
of some of the nihgisti'aies present, adding th<^, words* 

and others of their Ibtlows,’* hao been held suffi¬ 
cient (a), But it is usual to set out the munes of all the 
jitsfkes who attended the ^Session or aiiyourmuent, at 
which the appeal was htpd, except those who made the 
order. (3) ,1 ^ 

It 

H 

^ jt) Ret o. B^irtlcu, X Bolt, 306. genenJ q^q^irter se^igioos, and if you 
Pi. 3/f3. Thi w#b an order of ics- had any ohjimiott, you might bavi 
sion«, made in an appeal against reraoredtbe formor oidci; it ts like 
oms(er'>‘4ccounN. .Beinglemoved the use of exceptnn to tbc rultali 
into B. R. the iofiowing olie^ions of otigbal writs, 'windi nnnut he 
were taken to it among Others: taken*tdtafttagr of, orrie'.tfneori* 
ruit EmpHon, The appeal was* ginal K retvmirtl b> coitimaiL 
lodged at a former sewwn* *, and as (a) Ra*. lohaliUnts of MM. 

It does not appear wlirn they were dicsex, HtL xo (leo. IT. Andr. 10$, 
held, it might be an illegal day, and (3) It sSems a*, if h hid hten held 
the naurt will not intend th%t the in one cai^, that if tlieic name, are 
sessions were held pn a right day, set o«t 6 it, the ordrt will be 
unkts that appears. Se'ond quashed. Caf.cof Foaham'fithing^ 

/iflh. It dots not ^'tppcai that the aSalk. 6|y. According tothcre- 
appvalwas adjoiffned,! and it riot, poil, “sjustjes of pearst was sor- 
the justices cannot proceed dr ivey^iof tjbehigliiwayiand a ruattet 
MW, every new tesSfons being in which iton^ruedhis o^cecopiing in 
nature of a new couit. Loid Haid- (^ues^n 4i the ai^eioris, be joined 
wickc, C.|. All the exceptions iKit in makin| the order, and his riatne 
one have received answeis; vis. that was put Ijpi (he caption, an4 it was 
touching the jorisdicUofl bf the jju*- quashed.^' But in Rqx -v. Sodftwi, 
tiers of the aessinma, to th« eon- which Wm an order of sessions, made 
tinuances; and t d^ not think that Upon an appeal from aa order of 
the justices aa* honud th nfliafee foN removal, not only the namc^ of th« 
roal entiies.ofiifeefm- As w the jnsticta who signed the oiigmalor- 
hoidingof thofbrffiier sessiont, «e der appeared intheupiion ot the 
me not to presume it to be held at sessions, but thb’ rase tor the opi* 
a wrong day s and it is wdl aiough ’ nkm of the court of KiugN Bench 
to say, that it was done at the last was ugned by them only. No no. 

tic* 
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Need nM 
scate one to 
t)e of die 
quorum. 


Mtut shew 
that it 
made on 
appeiL 


()f the Fotw of the Order 

It was formerly necessary, in a variety of cases, to 
that oho^ at least, of the justices, was of the t|uortnn; 
but since the 26 Geo« 11 . r. 27, it is not so; and indeed 
it is usual, ou making out eommmonb now, to make all 
the justiceb, but one or two, of the quorum (1)* But if 
the caption tlcbcribes them to be justices of tJie peace, it 
need not state any otlier commission by virtue of whicli 
they sit; for it is in that capacity they hold their sessions, 
for the examination atid jud^ng of matters relating to 
the poor, (z) 

k 

$ 

An order must Ukewise appear to be made on appeal, 
for the court will not supply such defect by affidavit (3). 
Bat one beginning, ** Upon hearing tlie appeal of Bur- 
cott,*' was held w'ell enoughs lor it must be intended to 
be the appeal of the parishioners (4). And where an 
order of two justices was quashed at sessions vpm appeal, 
without saying at the appeal (ftlte partp grieved, the com t 
were inclined to qpash the order for this feult, until tiiey 
were informed that the precedents were most of them so; 


tue W9S taken of this point, btit objection^ Roxw. tarl of itsbbuiti¬ 
the ordei of se«>ionii wasquithcd ham, ante, ,^6o. 
on the merits. Burr. S. C. X25< (x) In Sunty but oneci 

LiKew»e m .in appealagsioiit over. (a) Anon, vin. Abi. 

veets* account*! i the me ^taudf (3) Oarrat o, hoote, Comb. ijj. 

that one of the churchwardens, x Bott, % 6 %. Pi. zs'i crhkh seems a 
being alio a justice, did not sjt to loose note upon tlm point in an ap« 
hear the appeal at the sessions, but peal againn^t a pooi rate. Anon. 

It appealed by the caption that he d Salk. 479. 6. P. in an appeal 
was present at them. The com t of agaSmt an order of remoral, U. C. 

B. El. was of opinion, that if he had by the n^tme of Tndy v. Padstow, 
acted as judge 10 the oanse, it $ balk. ^57. Oodalmlog «. St. 
would havb been an objection fatal JM^ichaers in ‘UnndiCsCer, Burr. S,C. 
to the orde*, but tfot as it ap* *7$, n. Road o. Konit-Bradlcy, 
peered by the case,*that he with- ft Str, Xi£S, iJSess* Cas. aSo S.C. 

drew and did not <at at (bo deteN ({} R«x v. Burcott, Sett.and Ren. • 

mination of # appeal, it cured the 25. 

^ fUld 



cn Judgment upon the ApptaL ' 

t 

find for that vemm^ and tliat only, as the chief Jpstice 
declared) the order was '^ttfirmect. (i) 


The time at whkh the removal was made, or a notice N<!ed i,nr 
of the original otj^er given, need not be bet forth in JJJJJ 
the order of bessions, ( 2 ) ,movai 


But it bhould lelcr widi hoffitient di^metness to the &honWrijv- 

ordei or rate, ^hich is the subject matter of the judg- 

mct>t. (3) der w rate, 

iwr 

llic bubstnntial or adjudicating pait of the judgment form of th-* 
should be exprcsseil uj tiuth a manner, as to render the 
ordci conclusive between the parties, when decided upon 
the nicrits; but to pi event its being so, when given upon 
,i }X)int of form, (4) 

tf the 
removal, 

appeal; 2d, To quash the-Order. \Vheii, tor the re- “o^***^ 
spoq^ent, To dismiss the appei^; 2d, To coiffimr 


jiid^ent upon an appeal, agfipist an order of.** Order ^ 
be for die appellant, , it is,' “ist,* To allow the JEtte- 


iil R«}x %. AluisnbW), I Su. y6. 
Htf, 301, S C. 'Where a is vnj 

that wet* Juor ta one 

jgalnst this form* hvit most of them 
from the Wen Hiditig ol Voikshire, 
•thence the wee tame* sgri'cd «uh u, 
(a) &w Milbrooki* *<>. St. Jolm's, 
Southampton, ante, 3^'^. (i) Rex 
1, Tyrley, x Sen''* »74» 
i>. Moith-fii^bv* lb, s8o Spe al®* 
Rtx V. BtmpnitiJ Bil. 4 S Om III, 
ante, i 34 * C^}* w»e. Comb, 

448, SpbiW fouiii. P<r liOlt,i Ot J 
** W!«?re<titv«iir n doth appe u that 
tliOr.# nnihr tt Inferveolti!^ sostw 
by law. It licth wpfin.ihe party 

he hadnoC^oticc till aflei 


the next se^s'on. Nay, it should ap¬ 
pear so in the order of sessions, lb, 
(3) rates caniiot be totnured 
by cvittoriMri* h is usual, ani stems 
piO{er to fottb the ti'io and the 
a'iowuicc by the jusuces lu the ordtr. 
$cc Rtx V* Wattl, ttb, antr, 

Vol. 1 63. where ilm w«s dooe. 

C4> The ju'-tirt 8 cannot be com- 
jiOlled to Vt foith hi tho't of del, 
wlHther tbfy detide upon thofurm or 
the nttricitt $4oth Cadbuiy v. Bud. 
doji,antej^^rfi (l'*. As to ‘hen the 
fo,'rt ori!»(lig*s Bei'ch uiU .intend th4 

h; wa» ^hashed npoe the merfU 1 and 

far want of ,tonn, see p ist. 470* 


H H 3 
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Anpif’se: 

dOCB 

HOC qiiasil 
thjsr origiiliii 

order. 


Of JRbm »2f i^ie Order 

the Older. The court, m^y lit^ewisc con^rm carder in, 
part, aiid quash it as to ie reniiaiiKler; ^ wheh.ap^w^er. 
jmd Jiis children are rehioved^ and the aettl^ent of the 
pauper appears to be in one parish* and t}^t, of. the chii* 
dren, in another, *1116 court ^ves costs to. the sufccessful 
party ;> and in cases where the or^fr M quashed, directs 
an ailowantje for the paiq)er^.s maintenance^. from the 
time of removal to that of the judgment An allowance 
of the appeal is no quashing c^ tiie ordfST of two justices, 
akhough,'costs are given,(i). If, rheretbre*. the sessions 
intend, in such case, to decide upon the question of set¬ 
tlement, the original order should be quashed. 


wher« nc« - Where an 01‘dor is quashed generally, that must be 
2 «rtir ^ 5 ^” to be upon the merits (2). It may sometimes be 
grout^.^ of quashed for a defect really Ibrmal, but which is so far 
adjudications substance, that it cannot lx? amended under 

5. Geo. 11 . c. rp. . As, where an order is quashed ibr 
want of a proper adjudication of the pauper’s last legal 
settlement (3); or upon some other ground not direcrly 
comiecled witl» tlic question of s«,Ht}ment; as if the re¬ 
spondents are unable topi’ove tliepauj^t actually charge¬ 
able (4), In such case* the grounds of the'adjudication 
should apjiear in the order, to prevent the parties being 
coiiciuded by tiie judgment, and enable them to try the 
merits by a fresh order ol’ removal and a})peaL (5) 


(l) Pe* Lord Hsirdwkkfs, L. L. 
V. Sarratt, 'Borr.' S.-C. 

Bolt, 65;j. Pt 75 ' 4 .' 

(a) Ptr Lord 1 Cenyon,G, J. ges'v- 
Bti Andrew’s, Hotbofp, ifr Teitn Rep.. 
613,', Blit, it seems otrly to amount 
to a' pri: uwpiton ’Ui'Tiich iw^'ic^ rc- 
r botted bj .evideacci ses ICex't'.rifiga’ 
therpp, post, (4)4 ' .' ■ 

(j) See Rex t>, Aftd/eW’sjl'tdfcttfo, 


(4) Rext', bdgathorpe, S. C. 
sfii...'.■ ■ ■ ... ■ 

. Blit if the original 

order is quaeiiodj and ajppears defective 
oh the face of it, a speeial emry'seems 
omtece.'i'.'iry, although it may be safe 
to make ir.- . or in ^hcha case irshall 
be intended th^c it was reversed, for 
a de/ectllH'fbftn. ^eeSeupi Cadbury 
w.J^Braddoo, iSjilk, i^7‘ *hid^posti jji 7. 

, »i ^ * 1 

When 
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or ujpm the Appoint, 


Wlicn m. appeal is dibinis&ed upoji ilie merits, thc^ ori- to 
order is getterally Cotdhinod, bix arise fhc respon- 
dcjiu to sticcecd must Iwve establitiliuJ all rlie material 
facts staled m the order, of which tlie place of settlcaicol 
is one. 


If an appellant ^uccecd$ hi his aj)pei^ a^raiii&t a rate* a. i om of 
the jud^ent is to allow the appeal,Ihixi either lu qu.v b 
or umuid the rate, as the case requires. If amended, Wh’n ip- 
the amendments should be specifically stated in the order. 

Such as, that the name of some person omitted to be 
rated be inserted^ or that of the appellant, if impiopeily 
inserted, be struck out; or that the sum at wlmh miv 
per-><»n U as«?cssed bo altered; and tlie order shouUl go 
cat to direct, that this aheratiort* whatowr it be, be made 

/orMu/M'’ in the rate, bv the officer of tin cevurt, 

• 

And now by1 Geo. 111 . e, 23. sect. the sessions, ^rI 
when a rate is (puidied, may dirt’ct by th(‘ii oider that ^ 
I ho sums Hsses-»ed on particular persons, <>r any fiart of it, 
shall noi be paid, which is n'-Ce^soTv in Mime ciises, lu 
oiJI't Itt 'top ihe commeueemejit or conttinuinee of pro* 
ceediiip'N to enforce payment. 

« 

Also by sett. 8. of the same statute, if the court *tball *, 
order the names of any pei-sons whp have paid the rate ^ *■ ' 
pievious to the hearing of the ap[ie^, to be stmok out ot 
the rate, or tlieir assessments lowei'l^}, their oulei mu*-! 
buthei dirw t, that sucli sums ^^s ought not to ha^ e bei n 
iceeivcd by the parish officer*; shall W npi'id by them to 
die party, 

If the court arc of opmSoo that the ''ppcal 1 made 
withom foundation, then judgment h lo the ap- ''i*”'i 

pt'i1, *• id couhiin the rate. Cho, li, e. 48. s, 

Mjatts, ihit if, upon ,q p'tl fu'.ithe whol rale, it 

ii ei j ^^'uld 



47a Of the Costs and Maintenance 

fi^oulcl be found neecssary to quaj»h or «et aside the same^ 
then, and in every such case* the said Justices shall* and 
arohercby required to order and direct the ehurchw^rdew 
and overseer^ of the j>oor to tnake a equai r*da oe* 
i^'iCSblneut.'’ But wbetlief tJUs clause is to be Considered 
only as diiectoi^* ^ that an omission of the direction to 
m^ke a iitw j^to doc'A not affect the order at all; or 
whether it vitiate totOf or leaves ^it valid jna UxnU>i 
are questions which have noi been judicially coiusidered, 

Wb?cS" Judgment should be direct and positive. An order 
du ot«u of sessions drawn up speefallyt for <he purpose of obtain¬ 
ing, the opmion of the comt, concluded, « and if the 
comt should be of opinion, then,** Thh was held 
naught j for the justices ought to deteraiinc one way or 
other, and not to tnahe a s^ikecl^l co«ului>un*ieternng to 
the court; but it was wfoneii to the jiid^e of abbi/o (i)* 
So also where the sessions, upon heaung an appeal 
against an order of yemoval, were equally divided in 
opinionj and stated a ca*^' for the.deteruitnatioa of the 
court of Kingls' Bench^ but neither ajRnmed nor di-4- 
ebarged the oiiguial Order; the court of Kiiig*s Be ich 
refiJscd to give judgment, and sent the case b,ick to ses* 
jsions, that they affirm or discharge it. (a) 


SECT. V. 

Qf fht Costs and Maintenance to hfimaarded hf the 
iSesdms in j^lppeah* 

a b 9 w.m. The 0 fc p W. c. 30. & 3* for the more effectually 

y° pi'uvettting veatadous yeinovals and frivolous appeals, 

* ► . 

f'l) Anew. ICiuvfltoijt C. 

49J* {Ssejwie. 


'eiincts, 
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lb te Sessi4>ns iu Appeals* 

/ > 

bnftcts tibat t|ie jt3(^«9, at tbeir general or quarter sos- Agam-t i-e- 
aions, ** upon any n^^al before them, tlicre to be ha4 
con<:;ecbing tlie Jet^etneiH of any poor per&cm» or ujpon 
aii)r proof before focn^ thak*® tube made ofnotioe ofanj ^ 
such, a^ipcal to hav®' been given by Uie proper <!^cer to 
the churhwardens (k ov'&eeta 6f the poor Of tmy parish ^ 
or place (tfaoii^ foey did not afterwards pros^'OUto such 
appeal); diall, at the same quarter ^si^ons, awaid to 
the party, for whom and in whoso behalf soch appeal 
shall be determined, or to ufoom such notice did appear 
to have been given» as aforesaid, such costs aud charges m 
the taw, as by the said justices in their discretion shall bo 
thought moi^t roaadnable and just, to be paid by the 
churchwardens or overseers of the poor, or any other 
poiNon again^whom such appeal shall be determined, 
or by the persoti that did give sucK notice as aformid/* 


The words, of the statute seem iniperadve upon the Co«»«nMaiiy^ 
magistrates, to allow some costs where an appeal is heald, 
or notice of appeal has been given against an cudor of 
rcuioval. 


I a 

The following cale, however, 1$ I’eported; A manda- if 
muswas dire<^U}d to ihe ju*^oei» togiv^cosfoto thep^rty, ^y ^bave 
in whose fevottrtha appeal had hcirndhtermineth*^ But, 
upon the return, the court held it rea^^naWe for them to 
have the pow^ judging, whether ^losts should be al* 
lowed or not, mtd quaked the writ ofhnandainus. (x) 

• It 


(t) Reif <tf. of l^otttng- 

ftsm, s h J4$* JW. 

841 . TW df ti}&i do«a 
dof apittvr irytba t^epoda* i0ut <ut 
pri6ir to<tat.'i 7 Geo^!{.««^ 
iiitt giv«^ nt appei^ SgflUM 

pool’s’ ratfcv. It sretna |o been «n 
■'Pppjl against .HI ordwf Of ttimovak 

f 


If tbu bji tiiif>3me xist 9» Hjeppm.’d, 
fiLe* V* lOsOcea of Kotilj^hara, 
j a* dftf, 4;m,' Il'i&fherO 

noaod to hSi^ b««a m «g<ini*k« 

all Ojnjeir'ofim(>val« Jixd chat tbo jus¬ 
tice^ 'had aUpinetl 50 W for and" > 
nsaifttruMiKi^, and tha de- 

icoiVMdf tharthe ji«,tk!«i.h4<ll m dta* 

nretipQtity 
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♦ 

It howcvffr, for iho sessions to' atlow soittc 

<?osts. But, as they Ua.vea discretfonajty powca* otrerthci 
omoucit, ii is cn&tomary to give 40s* unicws the case has^ 
l>cc*i accuinpanied with drntmstanet'S dT vtatallorl or 
friiud<. 


*'' ^** 11 * 11 ? flitfmg'atnhi prins, w^hcie the 

u nd parisli otFicti’s i»ga*nst whoni costs ^»ore aivawhsi, puM 
5ei quash'i? afterwarilb the (jjjda* of removal was unurv'etl 

into the court of King**# Bench by f and qiidsheU; 

tl)at they could not jwover then* Ixack a|ap»in from thohc 
by whom the^ were received, Mpi>n m action of indebita¬ 
tus assumjwit ( 1 ^ 


h r». nr <*i An oriler P)r ct®ls need not fe(*t tbrth •>0 much was 
cr expended or laid 0111(1^: and the btshsiom ca^miot give 

Goste on tbp. nmre au appeal. (3);,, 

s: 
ie_ 

a rat«. ' 

■ ■ j ^ ,1 

.cmiunary pqi^er as'tp the ^^ tVhe rtWr ' deciiSe^’ '3^e reporter adds, 
tallowed, find not thqj^.ibey h^ ,]^er. * note'also, that the costs were,- 
torefu'se co ts/akogetljoiii, ;'lt tho-churchwardens and Over- 

observed hkewiseV thewtnds of v s^arsi.and this action wa?,brought by.' 
9 tied. ; ykek i^cb, thj« , the churchwardens alc^^” .Aiid'by 
the justWa t hall gwjurd i^,sums inr Ae opinion of Lord Elienhorough, 
tiJrttlcdf 'fflrthe pauper’s m^uitenancig^ C: J. *It U 'a consequence of law, 

\ src"'im)laV fothoto of WJ4tL' thnt Ae tnoney,'paid ppon an order 
costsi and'■it Itas- which is ^brwwdj v«fcatOd in,'whole 
fc^n ^etorrui'iied* that % words of Or.^ip pari Aould be refuuded by those 
'9' Geo, h are im^eratiyd so as to make, 'whd'^sfrb Sfeceiv«i'‘jr, and if if be not 
. It necCffiSty l^r the ses^ons to Wawt ‘rejpaid^ 'ao ahion for money had aird 
’..the tost* of maintenance Vrher'e they received, would, lie to recover It back 
have beew'tecorred, an^, this appissl > ?»• agbin.’^’' ftek Mkh. 

al’^wed, ‘ Hsx^ '-iStestiniAara -qg G>V flf.' 9 iiast,' 97 ,'! " . v ' 
Kyytn|tw,'pditc; 47 d. (tj, Meo^sSm! ’ , (i) ’l inti ;Was ' order for' cost*; 

,(i^ ivfead.Deefh sad-l*Ol!ard,' upon'$ Goo.'1. g. 7 .'hlniden ?rddley 
X .Likd.'Raytm; 74’®'/ Decked hy,‘ Wallingford, i’ol. Saf/. if"'■ 

■fracy Uarpn,' Chein^rd lint as-' (kef <0. Stansfield, ilurr.'o. C. 

Qu<ere, ''l'<5mm Ao rfiison of ar; 


-■ , ' * • , 

, 4 . that in cases of appeals 

jn#|oes nta^awai’d to the party. 


1^ Geo. II, Ged. II. c. 38. 

Costs in an- ^ z-. ,1 

pe.a f.gai«sc iJgamst poor rates, tl 


for 
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^ io he ofim ded the Sessions in 

for whom stiKjh appeal shall bo detorniinedi^ ^oason^Ie 
costs, the siqne xnanpor difiil they are inipow'e^ed.to do 
ill cases ofappoi:^ concerning the *^tllttUion.t of poop pop*- 
soiw*’** by stat* tJ & 9 W* III* c. 30. 

The word may” seems to give the court a dibpro- Quasr^, tf 
tiuiuiry power to award or refuse costs to the party for 
whom the appeal is determiued, (0 

But it has been decided, that the quarter sebsious have c-mnot 
no aiithojity to award costs under tliis act, unh’ss au ap- Ji'j*”* 
penl has been eiitcrod and detenuiiied: for the deu rioi • ippeii 
jint/ona ^ the appc-al is a condition prccwlem to their, ^L^is mcd. 
power to give costs, the words of the act being, “ may 
awaidto tho party for whom such ap}>cal shall /jcVt/ci* 
iiuhcct roasomdjie costs,” &c.; and the siibsequenr woids, 

*• in the same manner a& they are impowered to do in 
cases of apix'als cunceniiug the settlement t>f poor per¬ 
sonas” Hie, only relate to the mode in which those costs 
ale to be recoveied (2), Hie court, ihcrtfore, rehised 
•1 motion for a mandamus to the justices <•ommaTu^i^g 
them to hear c'vuhnct*, for the purpose of giving cosS 
jgamst otic who, ha\mg given notice of appeal against a 
p(v»r’s rale, rounlermundeil it tho ijight before th<‘ 
sewons. (3) 

Where the Court of quarter sessioiis give costs to the 
Piirty uppewUng against a 1 jin', it shoitid aseei ^mn die pro- 
tise amount, for ifthdr order direct% that llu* costs of 
tho appeal shall be talced by tho cledt of the p(>acc,” it 
IS bad as U> tliat particular. (4) 

u) (^i\ 9 .c 9 imweu, >.« Ria sjjtr- of j'edCt^ 4 te oi the - 

low, 4oy. Winatiooft^ouistos^ly 

i) SeepoT, 4?7. jpftnupdl thitn t-t* ftis Cor 

.i) Rpx '{ JuMic^. of Ji}i p'( vhitn* codwre, Agl. n. I y ' Ret 
? 3 trh)R^jv? 8 v 'iown.»ny, mie, jrto. (t). and itje 

(4) Rex V/. Wargrwvo, *l*ar> <-an}e j.xuflt -adinlrte^ likjv«ise !n 
(^Cca. HI. Tin. cost's jni this cisi* ll'^x SvifU, IMlOb. 48 Geo. Ul. 

'v < If m fact taxed by the dd| uiy dutk 9 J-aa, 'aj» 

+6 Tlie 
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I'hc 8 & 0 W. IIL c. 30, cxtaided only to give the 
and ihatgt$ in M<r farw upon up^ieats agauiT.t order's of , \ 
removal* * But heavy e^ponce^ might, aad usually were 
by the pttHs^ to which the removal w^n** made, . 
ill luainteuning the panpet^ until the apiKal was deter- 
Jhfefcd, 


t AOefr < ^rlt 
i)Geo I 
♦ 7 VV 


Toiomody thisgrievauco, ‘t wa*. enacted by 9.(5co.I. 
c. 7. S.9. “ that if the justices of U*e peace Hhatl, at their - 
quarter session’*, upon an appeal before them there had 
coiKierntng the settlement of any }>oor person, determine 
in favour of tlio tippellant, tlvat such person or perbonH was, 
or were, unduly removed, tliat Uien the baui jnbt®s ^lutll 
:Uthe#ame quarter Missions, order and award to ^.uch 
appellant, ho much money as blwll apiieai tcitlie buid ju»- , 
net's 10 have been reasonably paid by the paiish, or 
other place, on whose behalf ^fuch appeal was made, for 
or towards the relief ol such poor person or persons, be- 
tween the time of* such undiie romovtil, and the deter- 
mination of such apjieaL^&c* ^i) 


V, ion« 
must 
nutjnte- 
nanee,snd 
fiAinM dt 
tert u to 
abide Tb« 
rvent of a 
pic timed 


The p Geo. e. 7. is imperative upon the quarter ses¬ 
sions to allow the cost*- ofmainteuauce to the apjidlant, 
where the appt'al w decided for him (2): and tin* justices 
cannot direct, that such costs diall abide tlie e’vent of an¬ 
other appeal. , 

b) A*, to tht procoedins' to obtbitt «j>pe 4 .** It se^m^, t'lerefore, a-, ri th« 
wh'^a ab orrf 1 of rtimoiial has session^. couH not, upon a})ow]n< tho 
been ‘■uspend'^d, and there » an apjicnr *pjipal, mdode, by virtue of djis act, 
to the Btsfiwmsuiwitr 35 Geo lU wM ji u j?nm j^jid to tlte removing parish fol- 
$.4. aee that art, apd adte, 3*$, and mamteninoi ui^ier a ^u^prnded oider 
tiote «. The ,9 Geo. I. c. s, 9. by tirtue«I 35 Ooo. Ill c.iet, Sed 
iwpover the justM.estt the .ec^otis to .qysere, aud that suth t-osts tnay he 
aUw *0 thv appcUint pm h, sitch made the subject of an ippeil, bee 
sums have been e 3 tjpmlc.d in rn-uu- ajue, jS?. 
iwimg the peWOHfe, mentioned m rim fa) bt. Muy, <0. 

trdtr*" betweeii iherimo ofthe uti- KnliiagTOn, » Svs, Ca», ifi? hac 
d H remoirl, and thataf dttWii^^hfi ante, 3^7 

\n 
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to be mm'ikd the Sessimts in Appeds, 

An order of sessions therefore, dircsetingf ** that the 
costs of maiutetiadc^ of the said S. M« since the tinxe of 
the removal to the f^d parish of K. sliaU abide tlte eti^nt' 
of the cause* in case the said peridi of G< t’. sl|i«ul ^idr 
proper, by another order, to remove the said 8 , 

• to the said pansli of K.., and the inhabitants of K. appeal 
*to this court from the samfe,” was quashed, as to this 
part, ill the court of King’s’Bench. (i) 

Tf the sessiojis refuse io give costs where the sMutc h Rj'mi'rfyto 
imperative Upon them to do so {a); or ij^ having a di«- 
cretioiiary power to grant or deny them, they ivluse to 
hear evidence to guide that discretion (3}, die remedy iV 
by application totiiO court of Kiiig^sBiiich for a manda¬ 
mus. coiunianding them to allovr costs in the first case, 
and to hear evidencein the second. And it is said, that 
tills mandamus «^iou}d not bo jireseuted to Uie justices at 
large, but to thc^e w]k> weropresout at the sosslnus when 
the appeal w as heard. (4) ^ 

As to the means of recovering cost*, warded by an or- Remedy t* 
der of sessions: 8 & o W. Ill. r. 30. s. enacts, iu P*' 
ca*t* ol appeals against orders of removal, “ tliat if imy custs. 
person ordered to pay such costs of Bie 

court’s jurisdiction, it shall and may he lawful for any 
justice of the peace of the county, &c. whcftHn svfch per¬ 
son inhabits, upon rei^uest, ami a true copy of the or- 
diT for the payment of sucli costs prcjduccd mid proved 
by 'some cre^hk witness upon' oat 3 ^ by his warrant 

under band and seal, to cause the money, mentioned in 
. ( * * > • 

' . ' v*- 

(1) Rtt Gmt ^Chnt, Baw,^ (jf) R<*n v-IwUceirDfKottirisih’tri, 

8 0.194. X where « mandtfuiui 

(s)St.MBfy,HotUR|Elum,«'« Kttk> iohi«y<« tAion iwr this 

Ungton, «atev476. (a). jsWeptsw, Uiw 41 mwia bid befn 

(j 1) See Aex v. SasM^ *f Es»eiif toil- 

«w,47j,(s), ’ * • 
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Of ike Cosh and Maintenance^ S^c, 

rhut ordti fo be Itviwl by di&tress and sale of the per- 
SfOn'r* that is ordered, and ou^t to pay tlie same; 
anti uth distress can bo htwl, tp commit such per¬ 

son to ^ho tinuiooii gaol of tJat comity or liberty, there 
to rein,'nil t’lciitv dins.'* 

a ¥ 

, a 

Tlio 17 Ch\>. 11 . c. 38, refers to the same nu'lhod lor 
the rccovej-y of costs upon appeals agaiiBl*rates (i). In 
both htstanres the legislature has confined the remedy 
b} distress to cases where the person ordeJ’ed to pay costs 
Uses ont of that conrl ^ jurisilictiOn by whom" the oidei 
wa« made. (2) 

Jy But it has been held, tliat an indictment will he for 

mticttrent. « r. 

cljsi>bedience to an 01 tier <if seasiona, whereby costs are 
directed to be paid by the defendant, upon dismission of 
his appeal to a poor*a rate (3); as also that the act, con¬ 
cerning costs exU'tidi? ^ Ihnited jarisdicUon of 
St. Alban's. (4) 


(j) Sm Rdx -e Justiw$ of I'liex, meni, s. P dotermin^a uno*, demur- 
'intfj 41'' But It<« Vt rrr 10 tbf <'«ne ’mlictmeoc, Ktx t/ 

iBott, H.36^ SFetpi iosnra. Rep S, I*’ hj the 

(al Re^<i». Boys, Say Rap. io$, lume td Rex v. Bje®, j 15011,33* 
ibid.T43. PJ.36a. 

^3) Rex », Boyi^Say, Rep. xoS. (4) Rcxxf.Bfi.-, ibii. 

Upon 4 mollot) tp q;uaah the inJict-t 



CHAPTER XXXIX 


(Jf'’ the 'Effect of an AdjuUictdion bij iJw Smiom, upon a/* 
* Ajf^yeal agaiiif an Oidet of Stmoval. 


F ha? been already ibhewiij that an order of removal, ufert of a>* 

niuppealt'd from, concludes the parish upon which it 
is made as against the world, unless i( be ei Jacu 
void, (i) « 

Ai'O, if the session**, ujk)u ap][Hjal, an ouler oi dP trdpi 

of removal by two justices it iip imal upon the psirish 
charged as to all pari<^es whatsoever. But where they 
discharge an order of two ju^tkea, it only bind * as be- 
tweeu the contending purislics. (a) 


Ihe c0i?<'t of tids rule k, tlwt parishes which are or- ij.t 
dered to keep paupers, m the two first case-, cannot 
remove them elsewhere, and must rc^dvc them from 
any odietr parish, they cun prove a subsequent 

i»c(tJement. 


But an order quashiMi on an appeal & mily conclusive o»der 

between die contending parishes. The respondent pa- f Vy^cot. 

lish, therelbrey may send the same paupers to uny other 

parish (3), and such third parisli may send them back to vomendiaf 

theparidi to which die first order of removal was made. 

* 

: 

(i) Ante, tsfi. «t se<i. ib. 407 . €^3- 1*1.7^4* R«itow v 

(») Pei l^ord HiililhykKei C. h jf»4. pQst. ($)• 

Rtx «. fiUmtt, Burr.S.C. 73." A Sett, (3) fUtnm v. ftlllip, a 5»4 
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^ t'ffect ftfan Ad/nfUeafim^ ^S•i^, 

For, pt't 1 iord Hanlwicke, C. ij. — An order of reversal 
h conclusive only on tlie parislies eoncorned, and not 
on all other parishes: this Is rcasdnabU*; foi* a third 
parish may be able to give better evidence Jhan hfwl 
been gi\en by the former parish; and wliy should one 
parish be concluded by the in&nflfidency of the evidence 
given by tlic other? It may be collusive; it h at least 
res inter alios and should only bind the conlcn^g 
particM. (i) 


Adjudlca-' 
tioa of siw- 
«ion only > 
i. mcluMve 
wh«*n made 
up n the 
merits. 


tnstancei 

Jowed,but 
wigina,! 
order iwf- 
quaslted;,' 


But the session’s decision upon an order of removal, 
even between contending parishes, is conclusive only 
where it expre^vsly decides the fact of thepaupei’s settle¬ 
ment. Jf the order is quashed for w'ant of form, the same 
parish may remove a second time to that which has suc¬ 
ceeded in the appeal, (a) 

Thus where two justices reinotcd a pauper from jy. to 
B.,* B. appealed lo the sessions, and the uppeal was al¬ 
lowed, berau‘«e the inlinbitonls of $. did not jiroduce <h»' 
order, and S, was ordereil to pay costs. It was held Ui.it 
two justices were not precluded, by the allowance of this 
apjieaJ, from again removing the pauper fioin S. to B. 
For the sessiws only allowed the appegl, and an alluw- 
aiice oi’ ih • appeal is no quashing the ortler of tlie two 
justices. The sessnms Only declare that the a|i)ieal was 
proper, but they give no judgmait one way or other (3), 
u e, upon lh» pauperis •'CtUement. 

(i) Cit'encester v. Coin St Aid- Re* «. JL^ighj Cald- 59. And see 
wins, B«ir. S,C. 17. Mynton Sto- ante *07, «2>e<|t 
ney Stratfofd, a,.S»lk. 547. Swans- {aj Bleeps Widiotr, Fol. 

eombe v, Shenfield, ib.43». «* B-wt v. 8t. Andrew’s, Hulbom, 

Bentley, Bu*r. S. C 44?. Re* 0 Tei n) Rep. Si Where the Sm 
Bradepham, Bum $. C‘ 394* B^d- /^de* ^liffsljed t »i a defeet m the 
dliigluiH V Kingston,Boy.S17, Caitb. A^pdicatton of tl^e psi^(>*'*s 
5r6> iThac at) order qu.Lsh'^ h ton., ment, 

«lu9ve between the coHtendIngpmios. (3) Rexv aaerat^BumttC.yj. 

So 



Of the Juffecl of an AliJ^a^caiioni &€. 

' • 

iSo aliio where tlic pauper, a oerlificaR* man. was re- Order 
moved before ho was actually chari>-o;il)lc; and the order 

^ , CItJSO 3 1 * 

was appo^letl from, and di8char<,'efl gciua-aJly by the ses- tifi^ute niJn 
siojis. He was reiuoved a second time; and the sessions, 
upon a secorul appeal, conflrnied tl)i; second order, and ' 
stilled specially, that the pauper had come into thr paiidi oui.'’i' 
iinder a corfi/icatc, and that the lornler urder was inn! ■; 

before the pauper became cliargeabie: f>iit that, at the 
tinu^ ot' uutkiiig Jlio second order. In: was become actually ‘ t 
«!hargc'ab!t>. The court affirmed these last orders of the goat. "^ 
justices and the sessions; for tlie two sessions’ orders arc 
very consristent with eacli oilier, d'he Ibriuer sessions 
miglif discharge the former original order, because the 
paupers were not actually chargeable; and the latter 
sessions might confinn the Litter original order, because 
tliey w ere become actually ciiargeable, ' Per Lc\^, C. J. 

—'J'he court are not tit liberty to presume rights accru¬ 
ing subsequently, unless they do appear ; but hero it floes 
appear the right did plainly accrue subsequenth’, by their 
Actually becoming chargeable. (i) “■ 


(i) Rfx <t-. Osg-throns.*, Burr, S, C a6l 
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' CHAPTER XL. 

Of removih^^ Orders in the. Court Kin^s Bench^ and 
(juashing or confirmhigMicm there. 


SECT. I. 


Certiorari 
way be 
l^raiited by 
the fourt of 
Kinj^ 
.Bench. 


To remove 
orders ork- 
ginaL 
LJ{K)ti ap¬ 
peal. 


O/' suing forth the Certiorjiri. 

« TT secJiis agreed at this day* that regularly the corn;! 

of King’s Bench, having a general supei!i:intendency 
over all other courts of criminal jurisdiction, whether 
they be of an ancient or ne^ly crcatqd jurisdiction, may 
award a certmran, as well afe the court of Chancery, to 
remove the proceedings before any such court, unless the 
statute or charter which creates th^ expre,saly give them 
an .absolute* judicature exempt from such superinten¬ 
dency, (i) . ■ 

j ► ' ' * 

Original orders therefore made by one or by more 
justices, and those made by a court of sessions, either 
upon appeal or by original jurisdiction, may be removed 
by writ of certiorari into tlie court of King’^ Bench, un¬ 
less the jiirisdiction is taken away by express and positive 
words. (2) . 

.It 


(1^' 4 Hawk. P.C. 144* Book %. 
c. ay. Sc« Heu v. Merely, a Burr, 
/CA.iRex w. Eaton> a Term Rep. Bp. 
Rex 1.'. s^parrow, ib. iy 6 . u. Rex v, 
J- Jwk^s, 8 ’Term Rep. 543 ‘a«d see 
Cetes '^iii ti'm v. Knight, j 'florin 
Rep. 44a. 


-(a) As to appeals against rates and 
ovefseers’ accounts, 4 ^ JEIi*. c. a. 
provides, thatlhd or 3 er of the 
.'j\ se'ssinh-i shall conclude and bind 
all the parries ?*’ and 17 Geo. II. c. 38. 
s.,4. direct-s, that " they (r. e. .tho 
justices) shall, bear md finally deter¬ 
mine 
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Of suing forth the Certiorari. , ^ 

It is in tKc discretion of the Court in teriti-timc, or of 
a single judge in vacation, to grant or refuse o.certiq^ 
''^Diiring term-timtf, it is grantal by the court, 
upon motion of counsel (2^^ But in vacation, B,fat for a 
rertiof'aripmy be allowed at chambers by any of the judges 
of the court ’of King’s Bench. (3) 

Previous to moving thfe court, or applying to a judge, 
the party wlio sues it forth must give six days notice 
thereof, in writing, to the justice or justices, or two of 
them (if so many there be), before whom such proceed¬ 
ings have been, to the end that such justices, or the par¬ 
ties therein concerned, may shew cause, if they think ht, 
against issuing the certiorari, (4) 

THbis notice mu|||be scryed six days pri 5 r to the ap¬ 
plication to the court of -King’^ Bench for the writ of 
cet'tiwari; for if the court should grant a rule to slien^ 
cause, six days notice of that rule will hot h© sufficient (5). 
A similar notice is nec^s^ to be s^ed, previous to 
an original application to a judge at diambers for hit 
fal, (6) 


m/ne the same.” 9 Geo. I. c. y. s. 8. (%) Rek w. Steers, t Baraard. 

u-.es the same words, viz that th# K. B. 96. 


jU'<Tices bhaU “ finally determine” ap¬ 
peals againct orders of removal. But 
the superintending jurisdicuoii, by the 
court of King’s Bench, is not taken 
‘away tn any of these cases, sec post. 
4 « 8 . 

fi) Anon. 7 Mod, rj8. Arthur 
tt. Commissioners of hew&n In Vork- 
‘hire, B Mod. 13JC. Rex v. Eaton, 
a Term Rep. S9. And tee Rew. 
lusiicaaof Glajnoig'jnshne, 5 Term 
Rtp.279. , 


(3) Rex w. Nevton, Burr, S. C. 

This is ififten necessary, in or¬ 
der to bring t'he party within the six 
calendar months allowed for ituing out 
the writ by 13 Geo. 11 . c. xB. . 

(4*) 13 Geo. H. c. iB.. 

(j) Rtx V. Jfusticesarf Glamorgaii- 
slijie, j Term Rep. 370- a Bott, 754. 
LM. 859. Rex xi.hltcholls, ib. ti. 

{b) See Rex v. Newton, ante, (3). 


H<i’v applied 
for. 


Six dayi’ 
notice. 


Must be . 
previous to 
motion for 
the writ,* 
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'Where 
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^VhGK ct 
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O/: suing the Cei'tiorari, 

.Where proceedings ai’e to be removed from .the ses¬ 
sion, tliis notice is usually sei-ved upon two of the jus¬ 
tices, wdiose names stand in tile ca|>tioii of the .^lession, as 
having been preseiit there. 

Where an order remains with the justices who made it, 
they must be served with notice in like manner, (i) 

But when the original order has been returned to the 
quarter sessions (2), or removed thither upon appeal, it is 
auflicient to sei*ve notice upon the justices nt sessions, for 
tliat will, warrani a^ai for a artiarari as to tlie order of 
sessions; and if the writ commands them to return that 
order, they should return the original order, upon the 
appeal from which the order of stfssions was made (3), 
and its effect' is to remove all prqceec^igs relating to the 
subject pre\^us to the return, alt|(mgh some of tliein 
may have originated after the teste. (4.) 

The J3 GC0. JI. y, 18. B. 5. further enacts, Tliat 
no m'tiorari shaft.be granted to remove any conviction, 
judgment,'order, or other proceedings, before any justice 
of the peace, or the general or quarter sessions, unless it 
be appliecl for in six calendar months after such proceed¬ 
ings had or made.” , ' ' 

if the ride for a certiorctriUbe movctl for during terni, 
or the jiidge applied to’ for his ^at in the'vacation, on the 
last dav ofthe six calendar months, it is sufficient to war- 


See the bpioion of Chaj>ple, J. 
.•b.'t:. ‘ . 

(a I Per Hult, C J. Anon. 
ante, i.'jji, ' ' 

kj) Res -w. Newton,am", .|8,i 
* Kca i’. an i .th.'i'';. 


'I East, * 98 . where it was^ieWtJwt an 
utJiotrntint finmd at the. f((i<irter sls, 
MUii > hetiv.em the tes'eand return'/if 
the cenb^ii, /''nghl lo hjve been 'e 
moved under it. ■ 

railt 



Of suing forth the Certiorari. . 4$.5 

A ’■ 

rant its issuing (I). LikewiScj where an order of sessions 
is'made upon appeal, from' aii original order of two jus- 
■ ticcs, it seems that an application, within sIk months after 
making the order of sessions, entitles the party to remove 
the original order along with it, although the latter wiis 
made before that time# (4)' 

Also,, if a cet'Horari has been ajjplicd for in ftme, but when nor.* 
is afterwards quashed for a defect in the return, it does 
not seem to warrant, the . jmrty , to apply for a new writ 
after the six months aW expired. (3) 

5 Geo. II. c. 19. enacts, that no certiorari shall be 5neo.n. 
allowed, unless the.party prosecuting it(4), before the 
ailo'wance thercoft enter into a recognizance, with suiTi- 
cient sureties, before 4 justice of the cou||||y, or place, 
or before the justices at sesyo'bs,'where such judgment 
or order shall haVe been given or made, or belore a 
justice of the King^s Bench, in 5ol. with condition to 
prosecute the same, at his oWii costs^lnd charges, with 
effect, without v^Tilfiil 'delay, and to pay the party in 
whose favour the judgment or order was made, within- 
a month after the same shall be confirmed, his full costs, 
to be taxed according tO' the course 'of'the -court where 
such order shall be.' And if he shall not enter Into such 


(r) Rexw Newton, iote,48^ (p 
(Zi Ibid The ca e does not ute 
thi expre bl}. But i thi ap, heal ton 
tiiemove both oideis'^i muie 011 
the line day, which is (ntutioned to 
be the h t dty ot thft sit months liter 
miktng iht otdet of •-essions upsn »p- 
pt il, (he orij,m 1 otder mu t hire bi,eu 
imdc moK than m\ niotith$ bee il > 
Rlv w Wiiinrn tu, 470 In 
t nntm4 1 (erti t 1 to n inovi an cn 


det of the ju4:iee , f< r the ren t ta' of 
a poupei, «]Oct , nhetiiei the stx 
mmith to ht counted Irora the 
dv^ ol m)L n^ the order, or fi lift that 
of txeemn d, by which the time fot 
ippeafin); t JiCyuhtcd^ s(,e ante, 

It} titvidtttji Ret «*/. Nt vtrj>, 
ime, 4.**^ 

I See Rc\ v. Bouphey, 4 let u 
Uei ibx 




letog- 
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reciognizance, ur shall npt perform the comlitionsj- the 
’ justices may pj^pceed to make such ^further order, for 
Ae booefit of .the part;^ ,tlie judgment shall be 

given# in such manner ,as rerif/orffri had been 

grajitpd; the said j;ccpgnizaitce<to be certified into the 
King’s Bench, and there filed with die cerUormi, ;and 
order or judgment removed thereby. 

VH ' ' ‘ ' ' 

\vlien c;i- Accoidiog to the wprds of statute, it seems un- 
trudi.ito. necessary to enter into this recognizance, previous to 
* applying fbr^^ the certiorari. It is; sui| 5 cient if it be en¬ 
tered into at any time before it is aUpwed. 


Tarty re¬ 
moving ju 
order* to itt 
enirr into 
rcco^f.i- 
ajiice* .«1- 

tbougii Il2 
■ought not 

r^l'i b.'iblv: 
f )!• CO t'. 


Sometimes it may be .expedient that a party should 
remove orders, and enter into a fecpgnizance, although 
he ought ho^to pay costs, if the court should ultimntely 
decide the cJR against Ijim. ^ 

Thus, in an a|meal frPin an order# removing to the 
parish of A- froSthe hamlet of G., the sessions quashed 
the original order, and stated a case. ' The <;lerk t)f the 
peace had in his minute-book ami book of orders, en¬ 
tered .tliat the order had been co;ifirmed, subject to a 
case; The parish 0 ^ A, were obliged tp remove the 
orders, to prevent their being concluded by this false 
entry of thh ofiicers. •The.i^cognizance was accordingfy 
entered intp by them, and the o^fiorari moved for by 
the name of the King w. the li^abitants of A. Tim clerk 
*of the peac^ made his return accorchng to ^e truth of 
die Tact^ stating that thcforder of two justices h^ been 
quashed by the sessiops. To. prever^ the .expences of 
the recognizance, and the burthen of Costs f^ing upon 
A. in the event of their ndt succe^nff, a rule was ob- 
toined to shew cause, ^< why the certtorapi lately re.. 
turned into the court with the ordet^ '^ipuld not l 3 e 
considered to have issued at the expence of the hamlet 
' ' 41 * ' ' of 
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of'C.‘j gjid also why they should hot enter into a recog¬ 
nizance to paytothc ii)habittin‘ts of the parish of A. their 
full costs and charges,., to be taxed according to the 
tlic course of the court, if order made by the quarter 
^ssions against the said liamlet of C. shall be con-' 
firmed/* This Vule was made absolute without oppo¬ 
sition, (i) ' 

When these requisites have been complied with, the Of the nffi- 
appiication must be made upon an affidavit of the person 
suing foritli the writ^ and also of others, where it is ne¬ 
cessary that they should join in making one. (2) 


It most state, first, tkat six dap' notice has been its form, 
given; 2d, The date {2) and substance of the proceed- • 
ings to be removed, and b^ore whom tliey were had, 
including the mention of a case when granted; 3d, if 
any other &cts are necessary to shew iirregularity in the 
proceedings of the justices dr sessions, and to induce die 
court to grant the writ, they should bi^in§erted. (3) 

' < r ' * % 

• t - -. ^ ' 

Applidition being thus., rastde for a, ceHiorari upon of granting 
such an affidavit, it is usoidly gTmitedi 4ti the first in- 


4; . 

.(1) Rex v. 'InhabUalUs of^_A$hton agaiii.st.the 'l^thabitants of Stoude,” 
Underbill, and Rex v. Inhabitants «f $ee 'the . 'ad,^'tiseniei)t prefixed to 
Chailton, Cald. 416. , ' .Bunr. S.^'^so if an appeal isegahist 

(a),t’]te lafiltdavitsfor theceKioraiM, a xate, and aepions confiim it, 
are enSt(ed,'.** in tha King’s ,'the_title is, against Hogg” 

without, giving any name''to the eausfi< .(the appeltai]^. If they ^uasfa the 
In ell se^ns’^cases, the King is the rate % “ The |^ing agabsc the lnha« 
proseciitofi apd the parties against bhlnts of St.JNiih'olas, GJbycoster'* 
wjiont the last'ordur in tKe .causp i.i (the place Ihr, ^hich the race is made). 
niAde»,,axe the^ ,def«n^,i:S...;^ if See ^z6a. ^al^d .ib,..alS7. •.Cise.s 
two. jps'tUai' remove /a''i|» 5 hpec ,fio»adins entitled, 
fStroude to £iichieyfin(rth)|^^iGmsoii '(3) Bee,. .>KexNfewton, Burr, 
appaifilconfirm tl« order, the titljtt‘of’ S.d. i6r. 

the case is, “The King against the In.. (4} See Ke^ Justices ofQla-t. 
habitants of J[iidney;*’ -If they qu.7,sh motganshirp, jf Term Rep. iyp. Res' 
the original order, it is <“ The King • «. Eaton, a. Term Rep.'S^. 


I j 4 stance. 
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05 ';PU‘ 
thf rule 


O/* Certiorari.. 

stance, by the court or judge,-if a, case has been re* 
served at the sessions for the opinion-of the, court, of 
King’s Beiu }\ or if any palpable irregttlarity appears to 
have taken plact* on liie proceedings, OUiet'wise, the 
court only grants a rule,to shew, cause, in which case ,a 
copy of the rule niu-st be duly served lipon the magis¬ 
trates, .who hav<y' been seiwed with six daj s’'notice pre¬ 
vious to the Itrigiual vpplkation; and if the coui't so 
direct, upon' the parties interested in the orders madi*, 
Tht justices or panieov interested may-shew catise against 
the rule oil the day ^ven themj and if they do, tin,' 
court ilecide whether it ought to is.sue; (i )* - 


r'n, . If no one appedra to f^ppose the ruk, il isiua leabso- 
” ' ‘lute upon alhdavit that it has been scumh' ]<p the 
propel partit V This',e)\icv must been herb} delrei- 
ing a copy to the paity in ptison, or by loa\ing one 
with an inmate at his place ofabmle, and, at the 
time, sliewing tlie person serveil the original nilc i'rtued 
by Ihepjoptr <>fficej of the court. 


(tioi dels for Thdc are ceitaiu mounds upon which the comt 

im ^ * 

, ih always reiusc the nile, tmd which, among others, mn\ 
be ‘hewm llir cause why it should not issue, 

• s 


Six These arc, ist, If the previous cii cumstances already 

XJ-wd, ct K' be necessary ha\e not bcmi complioil with; or 

if six months hav^ elapsed between tlu* date of the pro- 
‘ceedings sought to be removed, and that of moving Sir 
the writ. (2) ’ 


, . , 2<1, By a general rule of court, no certiorari shall be 

ad, Afptal ^ j r' 

iio» dtui- be 

pjiiiwd. 

. (I) A" to tl e- fotrif of proretdjiig (a)'ij (>eo.lI. c. if' 164. 

upon a rule to btw cm e. te sntc, 
ti 4 . 


gmnt,*d to remove an brdcr of justices, from which the 
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law has given an appeal to the sessions, before the mattej* 

is delennined on tlie, appeal, because it hinders the pri- 

xdlcge of appealing; a|u;l if any order be removed belbre 

appeal, it .shall be sent down again, (i) ; , 

-■» * 

This rule, however, extends only to cases where thetc 
• » » * * ♦ ' 
in a limited time for appealing^ ‘otherwise, the order 

never could be removed. (2) 

Also, if a party has the exclusive right of appealing^ he 
may waive liie privilege, remove the proceedings at 
once into the court of King’s Beach. 

“.For where a!i order of justice is made, and there is 
but one party \vho hath a right to appeal (as in cases of 
orders of appointment, and of orders made upon an over¬ 
seer’s absence, or h^ligence in the execution of Ins 
office), and he waves lus privUe^ of resorting to the 
sessions, and elejits to come to this icourt, a certiorari 
lies for removing the*order, there being no reason again^ 
the iiarty’s being relieved;^ for the audiority of this court 
is never taken nxvay by'an .act* of parliament, witliout 
special words thercm fbr that purpose, v, put where there 
are two patties having a right to appe^, and the time of 
appealing, being fixed by tije Jaw, as Wthe case of settle¬ 
ment's, where tbe time is limited to t]^ first session, it 
is not reasonable to grant a th> ‘time is 

elapsed; .and,, so is the rule in 1^7. to be under- 
sto«xi.''(3) ' > . , f : 

^ * ' 'll'' ' ' 

’ * ’ ■ » ' * 

(1) RegiiU Oen^ralijS:, Salk. 147. the file.*' Aest k,. Harmtm, And. 
Bvjth'issa[jjd,that‘'8fiv^ji'Uge-aui.'t 343“,* 

rnkpu of this'rule, u^adj,it|ic motiort ty' (a) Res; v. Boroa^h cdf.Warwick. 

I'.l.e the order, for if fiied ** iir too 4 te., % Str. 991. ijq«. 490... Rex w. {iar- 
Per Holt, fc J. .Reic ShallBigtort,, m.aJi; ame'i fi). • - Rest 4 Houlditch, 
x S^iLt'^v, Rwt hy J.-ord Hard- 2 

wi'il{s?,,C'J. “Where an lies, '(.■?)‘'R.e^ -p,. HxriQah, And J4,^. 

a Ceriiurai! gnuted* t\ia\ he ufcea off Rcx.i*. Mowlditch, siipra, fi).. 


r.ict'inion 
to ihivrvde.' 


Party may 
waive it. 
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* « 

Pending an It secnis fuitheT, that if a rei'tioraH issues pending an 
* a|^ai, and bcifore the sessions have deteirmmt*d the ease, 
it may be* quaahM> (i) 


Bnt if a defendant appeals to the sessions against an 
ofdor of maintenaiBCo, and hi^ appeal is di niKsed, be¬ 
cause it should have bcjen made to the prec: Jmg st ssions, 
the odginal order ma^ Ikj reiOtoved by cerfwrun, and the 
court will give judgment updm it, and also upon that 
made at se8si<»is.{2) 


^ J, When 

the 

clCit 


3d, "Hte court will not gi*ant a cerHdraii^ to remove 
proc€*ediiigs, where it api>ears clear that the justices were 
tvarrtinted in doing wliat they did. (3) 


• , ^ » r, 

4th, Not’ 4th, ilie j^oor’s rate cannot be renidyed by ccrUorari^ 
pS'rCrate. wouM. pi^^ht the coUeptiba. of die rate, ami*tha 
poor must remain unprovided ibr, while the case is de- ’ 
• * pending in the superior court. (4) ' ' 

> * 1 * * * ’ 

But it Iks td Remove all ort^S toade by the ihagis- 
tratc^ concerning it. (5) , . 


(i) Rex w. Ppwrow, 4 Term Rep. 
196 n. a. 

(‘a) Rexv. Stafiihiv, Oald. 17a. 

^3) lWI.ord Kenyan, C.J. Rfex 
V. Justices cf Glatnoxgaufrhirc, scd 
qiisre, if it not otherwi<te where the 
. justire<< at sessions state a ca<«c for 
the eo'urtV opinion. 

. {4) Reg. w. St. Mary the Virjpo, 
Mailborough, a£tr. 93a, tlepi v. 
Uttoxeter, ’b. a Bott, 493. PI. aSt4. 
Cunn. z8. more full. P«r Asfibtlrd^, 
J. Rex w. King, a Term Rip. 433- 

Mso an onginalrate having boon made 
at -e MOD', prior to x/Geo. fl r. 38, 


the court refused to remove it bycer- 
tioiati. Rex Ju>>i.‘ce>‘ ofShrewshury, 

»Str. 975 , 

(?) Rex 4». Wav^ll, Doug. ti6. 
xnd several cases, posr. Aj^al from 
a poor’s rate; and the hessipiif. ordered 
the churChnarden. to produce the 
books at an adjourned day, before 
which a rertiorari was brought to re¬ 
move thsr order; and h«.!d to tie, 
tliough the 4) pea] k dependitig; else 
the order must be obeyed before the 
vftlldity of it Can ^ determined. jCase 
'of the Borough of Warwickc, » Str, 
991. 


Jill, 
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. ^ . V « , » ^ ‘ 

5tlv Xt is tb^,»'6*e?vS«oran does sth. Nor 

move any othejr ^prope^il^^^ liiagistrates, than juwiiai^ Sifctr 
aqts. (i) . 

< ■ I 

Although a certioran has been allowed to isstie, and a Court will 
return has been made aiid filed, ^ yet the court wilisppor- ceSaJ. 
Hfide it where it appears to have issued improvidently, and ' V ’ 
will order the return to,he., taken off the file {2), and • 

grant a writ (3^)' ' ^ 

* 

I t ^ , 

But a* party cannot, after the return is made, and the When party 
proceedings removed, object to the issuing of the cetiio- f™m otjwu 
rm if if he has enlarged the rule to shew jeause why, the “*8- 
proceedings should not be quashed. (4) 

It is to be observed, that the restrictions upon issuing' Motions for 
. a writ of certiorari^ to remove orders of justices, do not *w*ilhfn* 
apply to cases; ist, Wfien any officer of the crown is tUe'.erj?" * 
idfocted by the order, and the attorney geneitil sues for 
the writ on the part of the crown (5). 2d, M^ieu a 
party, in whose favour an order has been made, widies to 
remove it into the court of King^s Bench, with a view to 
enforce the execution of it (6). 3d, Wlien such a p&rty 
is desirous of removing a defective ortler, for Uie purpose 
of quadiing it, and thus to give the ju^ifices an opportu- 
Jiity of making a valid one. (7) 


(I) ISle'Hj n}, l.«(]ia)rd, Sitjr. 6. RcJC 
w. l.layJ;CjJW 339. 

^^) Rex ‘V. £lix. NWioIjs, a Str, 
tAtij. Rex V, Wakefield, x Burr, 488. 
4 nd ittany other c,<*.es* 

(3) Poi IIt)U,C. J. Reg. v.Geojge, 
6 Mod 40. ' 


(4) Rex Hartshoine, % Burr. 
745 * 

(i) Rex 7'.‘t'yn<iil eiul others. East. 
T^nn, ay Ceo. II. 

(6) Rex w. Xat^ies Mic. a6 Ge&ill. 
Rex V. Read, Tun. Qco* Rh 

(7) V'> r. Winpenney, feast. 
33 Oeo.ni, 


In 
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()f the Form of ihe Writ of Certiorari. 

III these cases the order may be remove after fhe cx* 
piratiou of* six months. Notice,to the justices is not rc<-' 
quired, nor is tiny recognizance for the [layment of costs 
necessarv. 


SECT. 11 . “ 

Of ike F<»'m of ihe Writ ^’Certiorari* 

•* , , . ■ ' 

' ■ ' I - 

The writ must be directed to the person in whose 
custody the records to be removed arc. This is, in gc- 
nen tiie inferior court itself, and not the officer whom 
they entrust to keep them, 

- » 

“ In the case of orders, made by justices of peace, or at 
the t'cssions, it is directed, either to, the justices of the 
peace for tlie county generally, or „to some of them in 
particular by name, and not tojthe C'^tos Motulonm, al¬ 
though he has thc cuRtody of the records. (i) 

^ If an order remain in the hands of a justice of 
pcahe,* or has been sent by him to the clerk of the peace, 
it ought to be certified on a certiorari for the removal of, 
it by such justice only.. But where, it is niade^a re¬ 
cord of sessions^ it must be certifii^d as dne of Uieir rc- 
cor.ds. (2) ' ^ 

' ' V '■ ■, • .• ’ 

The sessions returned into the court of King’s Bdnch 

an order of two juaticef^ for the removal of,J. S. , It was. 


(ij 4nauk. P C. Buok 2. thftpr tnin .iu tntdet at conviuion made by 
a’. PicrhhH, ^ rhem, may be eompeiled tc» rttii’ii 

fa,) A Haw}' P. C. 162 Book 2. t.U t*tiie t -lojv > by a wtii of mandi 



Of the^ Form of the }fnt of CertioTaVi. 


W< 


objected, tlial^the ceHioVaH should have gone to the two ' 
justices, and not to the sessions, becauso it die! not ap¬ 
pear any act had been"done at sessions, either tp. confirm. 


or reverse dje order. But ^iie court liekl, that the ord«ir 
was well returned by tli’e sessions. And Eyre, J. said, jt 
had been st) determinctl already; foi* the justices are sup¬ 
posed to returii all the orders they make to the sessions, 
where lliey are t,o be recordied. (i) 

* t ■'n 

♦ 

Likewise, where an order remains in the hands of the 
person to whom it is directed, such as an order of ap¬ 
pointment, th^c(^'twra 7 'i must be directed to Iniii. (2) 

i , 

Care should be taken, that the proceedings to be re¬ 
moved arc properly described in ihe writ. For, “ if there 
be a variance between-the certiorari and the lecortl vc- 


Vvlien to 
the |icrson 
ej’puitjted. 


Orders re¬ 
moved must 
be describee; 


moved, the justices need , not certify such record (3)^.” , 
Likewise, if, they do return records under it, tLc court 
will give no judgment upon such as arc improvideutly re¬ 
in oved, but will quash the certiorari. (4) 

llius where five ordiprs, touching the removal of a or eomt 
pauper, his wife and children, were removed by ceriiotmi 
from the sessions; thfe court w'ere* of bpinioti, that the 
four first were not properly , describetljn the cer tiorari, 

(there being a variance ih the words “ijiis” and “ theiF’ 

,children); the fifth order was well remdved, being rightly 
described; , but was givens^up as a badjone, being made 
wdiiist the matter depending before the sessions. 
Therefore, they quashed the last oixler of justices which . , 

» ' A V 

, ' ' ' ' V ' 

t‘- 

(t) WjrmlniiUr, i Str. (4) Bur after the certiorari is 

^*470. Fotu 326. . \ quBstjed, a second way issue to remove 

(%} Re'jc fiiliabitants of Qrbat them. Rex v. Hedingbain, Sible. 

Marlow, 2 Ca t, 144. ... Bi ir. S; C. *14. Re’s v. Nwvton, 

(3) Celt. }of>r. Peafe, chap. ib. 

j»»se 674 ed,! r ?; ' 


was 
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whom di¬ 
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peace, ill. 


r • 


0/' rehtrflittg tfie Certtotari 

was well rcmovedj and quashed the ccrtiof'c&'i' td the 
four , other orders, whicin were not well removed by it, for 
wmit of beiiig pi«|»erJy tlescri&d. ^ t) ^ > 


SECT. liL 

) ' >• 

Of returning tJie Certiorari. 

, The certiorari must be returned in the name of the 
persons'to w^hoin it is directed, or some of%em. Thus, 
where two orders w:ere removed by certiorari, the return 
was quashed.; because the return in the schedule, an¬ 
nexed to the writ, was -^not made by two justices, but by 
the clerk of the peace, who was not the person to , whom 
the certiorari was directed, and,* thereupon, a new cer* 
tiorari was granted (2). If the writ is improperly di¬ 
rected, the proper parties may object to make'any return 
for that reason; but, if they x’Ctujn the record, nothii’d 
person, can object,- and move to quash the ceitiorari on 
that account. (3) ^ 

It ’ ' ’ 

(i) Rex v. Hedinghara, Sible;' ham, and Darmesden hamlets, without 
Burr. S. C. ZX&. This point is thus - Holt,. C. J. If Needham 

reported, And, 73 . Orders , wereand Heedh.-hn Market be'the same 
made to remove ** A. B.‘ and K. his hatHlet,.'.so it sl^ld >hsve been re¬ 
wife and two-dttighterai -the children., turned; but. we cannot take netice 
of A. B, and E. his wife.’*' The cer- that there is no such hamlet as Need- 
tiorari i.s to remove-all orders for the.-ham Market, If trespas.s quare 
removal ofA. B. ahcl E.'his wifei'’‘;.ctajia.ini fregit at Needham ■-were. 
• 'and the children ef A; 13 . 4 ” and it Was broughf, and the plaintiff found. « 
held by the court, that for this reason breaking at Needham Market, he 
the orders weae 4 iqt removed. , ,'v. mhst he notisuh.,. Regina, w. inhabii 
A 'certioi.iri ktued to remove ell tants of, Barking,. aBe}k. 4 . 5 a. 
ordersconcernmg the inhabitants or the (a) j^iz, Ashley’s ease, a Salk, 
pariih-pf Barking^ Necdhbm’TVTarket, . 475 ^.,. - ‘ ‘ ■ 

and Darme^deh Hamlets, and .the^ V. l'h 1 lj|K, 4 Tcrm Rep. 

orderj mentioned. Barking .md Need- B. R, 49 ^. 
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Wherea the sessiong, the record By how' 

maybe certified by twpof.the justiccs.(i); atid;theprac- "/e^to^be 
tlce^'in maoyjii^a^ce^.seems.io have becja so(2). Biut certified, 
it Is laid dowjc3, “ that all certiorat'is^ thotigk directed to 
divers Justices, may be returned, by one, and so is the 
usual-practice (3).” Ahd, wlieTc it was moved to quash 
a return to a- ceHi^'Ori^ directed to two justices of the 
peace, because it Ateas-ouly mude by one, the court over¬ 
ruled the exception (4). . It seems unnecessary to sign Form of 
the return; but the person who makes it, miist desaibe return, 
himself as one having authority to do so. • A ceHiorari 
issued to bring lip an original order of removal by two 
miigistrates, and an order, of sessions made thereupon: 
it was objected to the c^tiardri, that it did not af^’ar to 
be properly .retiiimed; the return was only signed, 
li*. Whitton, not saying whoi or what he w^s, or that ' 
he had any proper authority to return it. It is not even , . 
prefaced to b^ the answer of. such a one, which is the - 
usual methods Lee, Chief Justice, directed other re¬ 
turns to be looked into, which appeared to run thus: 

The answer of B. and C. D. tWo of the justices 
witlnn namedand then desired the, counsel to look » 
in^o it, and see if it could be supportedi^ But they find¬ 
ing it could notj"moved to quash their ceriiararu (5) 

' r ^ * - '♦hi 

TheJ^etprn must Wmade upon parc^ent (€); and if On parch- 
On paj^ejr, it wdE.be quaslied asno retui^. (7) i .. 


(1) R«evi& <t>. Brown, x ' 'the writ k or supposed to be 

{%) Res V. Newton, Bprr, S. C. brought, hut Without stdtin'g liim to 
159. ' • , . be the chairman, "only s:tyinig, “ one of 

(3) Pel*. Astry, Anon. Comb^ ftj. the -justices within nametfj” It h 
'<nd the forniof tlie wrkh go, ’ signcd-but sealed, -■ 

(4) Rex w. DAfliugton, 1 Bar-: (5),Rex v.'Newtol», ante.^aN 

Hard. B.‘R. Tiie practice in Surrey (6) Rex Dariiiigton, ante, (4), 
‘b, to mdte-the return in the n^e;pf '(7) Bex*:'. Stow Owdes, Car. 
Jbe chairman of the. jf.s'johs, To wiv^ ' Temp. Hard 173. 


It 
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As to the 


Can rettirn 
iii>ihtng htrt 
the order. 


Must do it 
according to 
the purport 
pr tf nor, as 
directed by 
tbe writ. 


. ■' * 


When de- 
tirered. 


Of retutning jfAe Certiorari. , 

' It is laid down by Hawking that every return ought , 
to be under the- seal of the inferior cOurtj or of‘tliO'jfUs- 
tice or justices to whom it is directedV andj if such court 
have no proper seal, it* seems - that the return may be 
well made under any other (i /\ Alsc^ the forah of the 
writ requires the return to he;made under seal. It is 
said, however, in'a recent case, that a return to a 
ticftari, to remove an indictinent fo:^ a misdemeanour 
from the sessions, need not be'under; seal, notwithstand¬ 
ing the words of the Writ. 2) ■ ■ ‘ 

Ulie justices have no power by, the certiorari but to 
return the order ???- hcec verba^ and ihcreforc, what they 
think fit to return further, the court can take »o.notice 
of- (3)- 

Where on a certiordri t 6 Tcmove ah order, the return 
was quidan tenor seqmtuT in hdec verba^ and not qni 
qiiidem orda seqnituir in hc^Jt^erha^ it was quashed for that 
reason. {4) -. ' , * • ■ ! • 

But where the certiorari is only to remove send 
up the tenor of the recordj it m^ist be obeyed accord- 

^ K'cerliwari is of no effect,, unless if be delivered be¬ 
fore its-retiurn, is exj^ired; (6)'^ • , 


'I Hwk. P, C. 161 Bnjka 674- 4 Hawk. PC. 16-5 Hvwk 4 
thap 47 sect 6s. , ' cflap stct 71. But the okiu 

(2, Rei( w Pj^kers ill, Cild 497. «ou the woird^teiioi” 

Weston K\tu 1* St P«i#n, Jfnp its only a true c oy R<g v. 
in Mall ui)i >1, 4 ''dk. 49 « jot JUrrke, 'ntk,66o. and tlie cises thcJf 

jtiyed, bit the term oido*’ inern» 
(4) Reg. .* ?t Mdi; ’v m dW De-, tbe oiigmaUrdier. 

vuis, l.Salk. 1+7 ' • ^ V 

rt; l)«s ed. 1747. Chap. 19?, 4*t!twk,r.C tJ, d l6< sect.59 

If 



into the Court of IC/nfs Benciu ^197 

iJ'thc petsoi] to ■s\l)om it is dirtrlod do not make a re- .,t, . ^ 
liiri), iiic JDodoro pi;octicc is to i.;sue u rule to rdiirn tl*e 
writ oi‘crv'//errt;7, arid if that rule be not o]>eyed, to grant 
all attacliDieitt against tlie'party dioueying. (i) 


]f a cniiotayi be not reUutied, j-o tlait ini e/v?'.'be 

V. 

awartktl, llu* return must be upon tlieiirst Vv vit, and the 
other must be returnecl, (piod aMy adifniinm iniius brji i'si 
tlie matter was certifiod. (2) 


Tlu'person to whom a / is directed mu}'nudsi? 

wluibmuni to it he pleases, and the court w'ill not slop 
the filing of it Oil alTidavit.-} of its iidsitVs excej;t fjuly 
where the public good requires it: as in the case of liic 
conimissioners of the sev en's, or for some othtn- sr/cciui 
reason: but regularly,, the paly remedy against such a 
false return, is all action on the casc', at tlio suit of tkv: 
parly injured bj^ it, and information, &c. at the suit 01 
the king(3}; as also by attachment for the cou<eui}>t, 
wliorethc parly refuses to make a reffurn. (. l) 


T !; rei.ic.h' 

r r \ 

lOi ,1 

ii'tLii:. 


'riic general practice as to tlie return of a record from 
the sessions, by writ ci'catiorari, is as follows: 


I'i IC'.JC 
t ) 1 - IllUj 

ccnioi.!!'-. 


'jj-'lic attoitloy for the' party,, who applies for the writ, 
receives it from the crown ofilce us soorras.thc ruf* of 


court or;jiidgos\yfa/ has been obtam<;d, to warrant the 
issue. He then carries it: along the reci,'gnixance to 


(r) See Rex v, Battani.^^ j East, ii) Anr>n. -i Vent. 75. Note, 
The ancient practice i^ said to this seems to< refer to a < ;t,c,'wiicrc 
have heeli to issue an alias, that is, a tlje,record has been actually certified 
.econd writ; then a plurie?,-thnt is, a Iwfbre the issuing, ol tlic* second n/it, 
third writ, or causain 'nobis dgnifices but'Uot returned into the crown 
was awarded, and then an attachment. , 4 Hawk. P. G. i6e. .Bool; 2- 

I Burn. Just. Tit. Certiorari, tites cli.ip. 47. cil'is Ret. -y, Norton, , 
Crom. 116. and see Cork v. Baker, Pasch. i r Ann. . 
t Str. 63. (4) Supra, (r}. 


V©L. li. 


K K 


pro- 
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Of returning ike Certiorari, Sfc. 


Record 

■dlAWil no. 


prosecute, acknowledged before a judge, or some justice 
of tlie pe ace, for the county or place where the order 
was made, to the clerk of the peace; who, when a case 
has been granted, draws up at length on parchment, a 
rcct)rd of the order of sessions, in conformity to the en¬ 
tries which have l»ecn made in tlie sessiohs-books respect¬ 
ing it,. It commences with the caption, and terminate? 
with the case; but the names of tlie justices, who made 
the original orders appealed against, are generally omit¬ 
ted in tlie caption. (i) 


The return in the case of a rate is prepared in a similar 
inanner. And, as the rate itself cannot be removed, the 
entry of the appeal sliould include the title of the rate* 
and the allowance by the justices. (2) 


!'ri. The pmctice as to making the return,- seems to vary in 

dilTercnt counties. At some sessions, the clerk of the 
peace makes an indorsement on the back of the writ, as 
follows: “ Tlie aiis^n er of A, B. one of the justices within 
named,” The execution of this writ appears ip cer¬ 
tain orders to the same writ annexed.” Opposite to this 
indorsement Is affixed a seal, supposed to be that ef the 
magistrate in whose name the return is made. The order 
of sessions, and the orighial order of the .magistrates, 
wliich arc directed to be removed, t^etlier witli tlie re- 
cognizajnee to prosecute tlie writ with dfcct, arc idien an¬ 
nexed to the w'rit. (3) “ 

According to the form in Bum’s Justice, the officer 
should make out a schedule on a separate piece of parch- 


fi) Ante, 467. But see 40 in die c»|)tioii of the quarter sessions, 
order of ses-iiuRs statiuu a case for the Rex v. Sowerby, Burr. S. C. 125. 
ijpirnon of the pourt, .signed ancj sealed (a) Ante, 490. ' . 

by the two justices only who made the (j) Such is the practice in the of- 

first order, (»n order of removal,) ficc of the clerk of the peace, for the 
ahhousb many others were named county of Surrey. 


axmt, 
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Of p'occedifig io qiiasJi or affirm Ot ders^ ^c. 

ment, containing the justice’s return of his execution of 
t)ic writ, to which it must be annexetl. The records 
whicli are required to be certified, are tfieu enclosed 
within the schedule, and scaled up. (i) 

But whatever form, is followed in certifying the return, How rc- 
tlie orders are annexed to ihe certiorari^ and the clerk of 
the peace sends the return up by some yicrson, in whom 
he can confide, (usually the agent for the party who has 
sued out the Ceriiarari,) who must deliver it to the proper 
officer at the crown office. 


SECT. IV. 

Of proceeding to quash or affirm Orders^ after they are 

returned into the Court of Kinffs Bench, 

« 

After the return has been thus made by the clerk of offiSngtl.e 
the peace into the crown office, a motion is made to file 
the orders. (2) 

♦ ' 

.Tlie party, wislnng to have diem' quashed or con- Moving to 
firmed (3), moves the court, npdn an office copy of the 
orders procured at the crown office, for a rule to shew 

cause, .why it shoqld not be done accordingly, (i) 

• 

(t) See 1 Burn’s Just. Tit, Cer- (3) In «>. Oulton, Burr. S. C 
tior^ri, with which the form for the 68. a motion wa$tnadc to confirm the 
return to 9 ccrtioriiti to remove an orders, unless cause should be shewn 
indictment as stated in Lambard’s to'the conufary. before the last day of 
tit enartha, 'tit. Processes, agrees. term ; two-terms being, elapsed' since 
(») Rex-w. Nether Heyford, Burr., they came fn, and nothing done upon 
S, C. 479. But'this motion is not them. 

made in court, the signature of coun- • ' (4) See Rex v. St. Issey, Burr, 
set being con-,idcred as an authority to S. C. 846, tfec. Rex v. Moor Crit- 
the-officer. The re-isoa for the'mo- chell, 2 East, 66. where the form of 
tioii is, to give the party an opportu- the rule stating the objection to the , 
inty of of.jciriisig to Uic return before order is given, 
iik'iag, if he think: pioper. 


K K 2 


This 



too 


0/ procrcdhig io (juash or affirm Orders^ 

Diawin;- i,;i 7 'liis rulo niust bc tlruwii up, and a copy ^>crvcd upcdt 
t.UTHe. tlic oppiwieiwlj-. . ■ 


ii<v 11 f'-r 
:)r..!!mei:', 


i'oriufriv, the motion Io make this rule absolute was 

t! 

moved a '.jiart of the oialinary business of the court, u})OU 
any day which suited tlic counsel’s convenience, after that 
appointed for f^hewing cause by the rule. But Lord iMans- 
iield introduced it as% standing order, “ that all rules, to 
shew ciiuse why orders should not bc (juashed, should he 
percm])tory rules, uud the causes be set down in the crown 
})aper; ami that a copy of the orders should be left with 
the junior judge of the court, two-days before such day 
for shewing cause (i).” By a subsequent regulation, the 
court directed, that a copy of the orders should bc deli¬ 
vered to each of the judges, two by the clerk in court for 
the prosecutor, aiicl two by the clerk in court for the de- 
feiiduiit. (2) 


Cl ov\ n pa- 

psi i!.iy>. 


‘riicsc cases are now set down by the clerk of the rules 
on the crown side of the court, in the crowui paper, to 
be argued on the day given for shewing cause by the rule, 
being a crown paper day, that is one of those days in 
terai, which tlic court has set apart to hear arguments iii 
criminal cases, prior to ail other business. They ore 
eveiy Wedtiesday and Saturday in term, except the first 
and last day. 


Deli\ firing The clcik of the J ules on the crown side of the court, 

and die clerk in court employed lor tire iiroseciitor, make 
eacli a copy of the record reuloved, of w hich is de- 
.h\"ored at the chambers of the chief justice, arid the 
otijerat tlio ?e of the senior puisne judge, two days before 
the case eotues on for arginhehli The secondary and 


13 ] *1). 1775, i:bik ' 


[ 7 .) Triniry cerin,'n Ofio TII. 


c 


>rk 



ajur thc^ are returned bit o' the (S^urt (>f Kbv^r. Beach, 

I'lork in court, cinployed for liio, other side, muke, und 
deliver in like inanner, one to eucli of tiie junior judges. 
It is likewise proper for both piu ties l(> furnish alt the 
lout judges with an abstract of^thc points upon which it 
io intended to impeach, or support tlie ol'dei>. (i) 


.ii';:iitneu 


The case being thus set down in the cause-book, upon nr th? 
the crown side' ‘of the court, is called on in turn, if 
counsel a))pearonly to support the rule, and the clerk in 
court, on his side, has delivered the jwiper-books to the 
judges, he may move to have it made absolute, upon alii- 
<liivlt of service (2), but not otherwise (3). If none ap¬ 
pear for tlie rale, or no pajter-books have been delivered 
on that side, and the other side are ready to opposi* it, 
the rule is ofcourae dischargcil, and the order of removal 
iUHrmed. But il’neither arc present, th<‘court order the 
case to be struck out of tlie pa|>er. 


Usually, however, In^th parties apjioar, and then the 
Case is first gone into by the counsel who sliew cause 
against the rule, or in other worth, assign their reasons 
why the conditional rule, granted to the, parly removing 
tlie order, ought to be tliscliarged (4). After the counsel 
on that side have been heard in succession, besinninjr 
with the first in rank, those 011 the other side are heard 
in Jike manner, in support of the rule. The judges, if they 
see no difftculty in the case, xloliver their opinions, nsuaily 


(i) Mich. 45. Geo. III. I.ord Kl- 
lenborough, C- J. wJtfi ihe coucuircnce 
of the olltcr jud,ge3, de.sii'ed that llti.. 
should be done inTuture, in .ill inigu- 
ments upon the civil f; 5 de of the court, 
(a) Tliis being to reverse tlic act of 
C()\jn of record; is not considered as 
~ matter of course, 

(,1) Rex'®, Inhabitants of Disburgh, 


Mich. 43 Geo. jp* K"s v. \V.il|>ol \ 
St, Peter’s, Burr. S. C. 6,38, 

(4) It is f.itlcd a conditional ruL- 
or rule ni^i causa, See, bec;ui«e it i, 

V 

granted to tbs party moving lui *t, 
unless sufficient caiise he shewn .icain t 
it, upoti .1 day given for the 3';irp.'vf 
by the court, in the rule- 


rc K 3 


yc/v," 
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seriatim^ and pronoimce judgment directly after tlie argur 
ment. But, il' the case appears to recjiiire further con¬ 
sideration, tliey direct it to stand ^ver, either for jmothcr 
argument, or their own. rapre mature deliberation; or else 
they desire it to be sent back to the sessions, to .have the 
facts more fully stated. 

The points which may'be taken in argument^, relative 
to orders removed into the court W King's Bench, are, 
I. Such as originate in obj^tioris to the ceriiorarL 2, In 
defects arising Uj)on the face of the orders removed byit. 
3. I'pon'^the law' as it arises from the facts stated in a 
special case, to be grounds of the judgment given in the 
cemrt below. 


Ci/iirt on]7 
001 e: jiit'o 
i,riorion tlie 
l'roi;ec-djii:i>. 


1. If the orders are improperly removed by thcccr- 
tiorari, the court will give no judgment upon them, 
but quash the cri-riwari, (i)- 

t 

2. It has been shew’ri that orders made by justices, 
both in and gut of 'sessions, may be removed by cerfi^ 
or art, although no case has been stated for the opinion 
of the.court of King’s Bench. (2) 

Where orders arc so brought lip, the court can only 
con.<sider such errors as appear on the face of the pro¬ 
ceeding, and will hear nothing of the merits^ the order 
of sessions being in such case final (3); and if any thing 
is returned with the certiorari, in addition to the orders, 
they will take no notice of it. (4)' ' 

-Also 

(tj Rexv. HefHii5hatn,J)iMe,BuiT. in ■ Martboroilgh, 1 Silk.’49*. ■ Rex 
S. C. iia. Rex ifc 1^7. w. Oulton, Bur^^S. C. 6JS. ante,-499. 

(i) Ante, 48a., ' . (2)., This seems uniformly tiue, .. 

(3} Aiiou. I Vent, 310. a Bott, where a special case has been reserved 
, 745. '*PI. 8.?3. * ' by. the sessions; but in ordeis of »p- 

(4) Weston, Rivers and St.Peter’s,’ j.>oiiJtment, where no case has bvenre- 
' served. 



after they are returned into the Court of King*s Bench. 

Also, if a fact appears doubtful on the face of the 
order, they will 'iptend thtit die sessions have done 
•right. (I ) ^ . 

And where such a geneml prdcr is removed, the court 
cannot send it back to the sessions. (2) 

Two orders of sessions, touching an order of removal, 
had been brought up without tJic justices having stated 
a case; it was moved that the orders might go back 
to the sessions, in order for them to be at libertv to 
amend the order of sessions, upon an affidavit staring, 
that’ the original order of two justices was not in fact 
discharged ujion the merits (nhich were never entered 
into,) but quashed upon an apjirelicnded mistake in 
Ibrnii The court' gave a rule to shew cause why the 
border of sessions, discharging the original order of two 
justices, should not be rectified and made agreeable to 
t!ie trutli of the case. On shewing cause, an affidavit 
w as produced by the other side, denying that the order 
was quashed for want of form. U’he judges held it 
doubtful, upon the affidavit, “whether it was dis'charged 
upon the merits, or quashed for want of formand 
therefore clearly and unanimously held, “ that the court 
could do iiotliiiig in it.”(3) 

* ' * i " 

But the court of King’s Bencli, wh^e a material fact 
appeared doubtful on the face of' the order, has directed 

served, the court Uas^ iidmitted affida- i{x) Rex ,t». Mayfield, Bivrr. S. C- 
vits to be read, stating e want of j»- 453. Rex /v. Normanton, ib. 213.' 
rlh'dictioH, pr other illegal conduct in But see jmsp. 504. (3). Rex •£/, Mar¬ 
tha magistrates,' to inValidate them, gapj/' , ' 

' Sec Rex -w. CJreat Marlow, 4 East, (4) Re*-r. Normaotoii, ante, (i). 
444. Ante, vol. r. 54. Ib. 3$. Rex v. (3} Rex Bradenham, Burr.S. C. 
Overseers of Bridgewater,Cdwp."i 39 . 394 * ® Bott, 73J. 1*1.843. 
iBou,,46. pi.'44. 
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0/ proceeding lo qnaidt or etffirm Orders, 

tiio court of quMi'ier sessions to iiiquiiT into tbo facts, 
and slate thorn fully to tiie court, although they had not 
stated SI case (i ). Tims, whore “ two justices removed 
a pauper from Langumvd to Miirgaiii. by an orilcr in 
Mliich they adjudged him to setth'd in Margaiii, by 
virtue of a coi'tificate under fhejiands and seals q/'fj. R. 
eiuLrclrwarden, and H. T. overseer of Mingaiu, and A. P. 
and W., justices of the peace, and attested .by two 
vritnesses. The parisli of Margam appealed to the next 
scL-isions at Gla.viargair{2\\s\iQV<i the order was allirmcd, 
on hcarinij the merits. These orders being removed 
here by C£7f/ww/, til is court, in Hilary term, 1786, di¬ 
rected tlie sessions toh^tate the number of' overseers and 
churchwardens of Margam, at the time of gi'anting the 
certificate. In answer to this rule, the court of sessions 
represented to the court of King’s, Bench, that they could 
not state the saiiie without producing, witnesses on both 
sides, which they did not conceive themselves authorized 
to do, without the further directions of the eourl of 
King’s Bench. In Hilary term, 17S7, the court of King’s 
Bench ordered the court of sessions to examine into and 
certify the nimibcr of churchwardens and overseers of 
the poor, at the time of giving the. certificate in 1741, 
nnd lo cxtiraine and hear sucli evidence as should be 
produced by the jiarties to those facts. To this ride the 
justices retui^ncd,, “ that at the time of giving the certi¬ 
ficate, tlvc;re were two overseers and four churchwardens 
in Margaun” (3) 

* *1 “ ^ 

t 

The juri.idiction of the King’s Bench over poor’s rates 
is nearly similar to that wliich they exercise over ordei*s 
of removal. But as, the rate cannot be removed by 

■ (i) Ren 1 , CiickScli;!, Biirr. S. C. (3) Rex v. M.ug!im, j Terml^^cp. 
ajC. 7?1. by thUvc'jwdges.' 

(i) j. c, Rr GlamorgHn hire. 


II 


eer-^ 



aflrs they are returned into the Court of King's Bcndu 

j * 

certiorari (i), the court King’s BcncJ) do not exercise 
any_ power over it, until after it lias been. u}»pt*alcsd 
against to the cjiiarter sessions. 'J'hen, as tlic order 
Tiiucie by the sessions, upon apjiea!, contains a copy both 
C'f the title of the rate and the allowance, if that is j’e- 
movetl, the court not only exercise a direct jurisdiction 
over the order of sessions, but a collateral authority 
over tile rate and allowance, • as matters touching and 
conceniing the Same., It does this wliethor the sessions 
fr’late a case for its opinion or otherwise. (2) 


This was a rul6 to shew cause why a rale for the c. r. exci - 
I'eiicf of llie poor of the parish of Effinjghain, in the 

. • . ” . Uon ovvr 

oouiitv of tSurrey, and an order ol sesf«ioiis coidirrniiijr mtes-, ai- 

./ J’ ^11 

the rale, should not bo quashed, on the gi’oiind that the ^^'^tated. 
parties applying for the rule were over-rated .and over¬ 
charged,, T 1 k‘ court of quarter-sessions had refused 
to slide a special case; but the counsel for the appellant 
i)eing of opinion that the rate would a})pear to be bad 
from the title, they removetl it (3) by certiorari, and oil- - 
tained })resent rule. The |;itle.of the rate was as 

follows: Surrey^ to wit. An assessment on all "and 

every the occupiers of lands andr houses, in the parish of 
Klhnghani, for the necessary relief of Uie poor, atid to^ 

'■joards ytatpnent of money hmrmoed for repairing and re¬ 
building the' 'workhoim.*' The court being of opinion 
that us the rale appgared, from the jLitle, to be'made to 
raise iiiouoy for aii illegal purpose, it could not be sup- 
noited; and made the rule absolute. (4) 


,Bnt tlie couit, in Gonlbrlnity to their proceedings upon b. r. only 
orders of removal, uill not exatninb into any thine; but 

’ . ^ >■> to what nj»-' 

pears on the 

*•' * 

(i) Ante, 490. ib, 498. (3) i. e. not the rate, but the order 

(z) Itvii if no case U stated, the oh- of cession j redtin^ iIk title, 
jertioii mU'.t apjiear upon the face of (4) t. VVavell and others, 

;he order. See nfra. Doup. il6. Aivt,e, vol. i. 63. 


what 
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order,where what appears on the face of the order of sessions. A 
no case. poor rate was made in October, 1789, and allowed in 
the November following; against which the defendant 
apj)caled to tho ensuing Easter sessionis when the ap¬ 
peal was dismissed with co§ts, because it was not made 
to the next sessions. 


The rate (i) and order of sessions having been re¬ 
moved into the court of King’s Bench by. cei'tiorari, it was 
moved to (juash tlio rate, for aii informality appearing on 
the face of it, as having been matle by one overseer only; 
it being competent to the party, complaining of the rate, 
to take advantage of any defect which appeared on it, 
notwithstanding the sessions liad properly dismissed tiie 
ajipenl-, because it had not been lodged in time. The }‘/ro- 
ceedings below arc .now' before the court, and they viill 
not suiter a rate, which is allowed to be apparently illegal, 
to bo confirmed here. But Ir/- Builcr, J.—Here llie 
party objecting to the rate, is not entitled to remove it; 
and as the order of sessions is right, \ve cfinnot do other¬ 
wise than confirm it. iVv Curiam^ Order of sessions 
affirmed. (2) 


WhiCii C.1SC 

scatedi 


Eestjou:: 

mirt 

sjUjudge. 


2. But the most usual wav in which these orders come 
before the court, is when they are inude subject to a. case 
stated for its opinion. (3) 

I »■ 

It is been already shewn, that the court below must 
make an order one way or othqr, and cannot adjourn the 
apj)eal into tlie superior court, accompanied by a caso 
which states the facts only. (4) . . 

(1) in the reyort. will give judgment upon every order 

{«) Re* V. Atkiiis, 4 Term Rep. which sets foith the facts and reasons 
12. I Rott, 284. PI. ypon which it made, whether it he 

(3) Ante, 464. Re.x v. Kniveton, made subject to their opinion or not. 
Burr. S. C. 499. ' , Set; ante,'47*,Rex v. Njtland, 

(4j But ihtcoilrt of King’s Bench jvst, 507, (ij. 

" -s 


Where 



B. R. will 
not decide 
upon a ca\» 
wtij,.h has 
l.eon before 
t’le jiuJpcs 
of 


aflei' they are returned into the Court of Kiyfs Bench. 

Where a, case is agrceil at the sessions to be drawn up 
for the opinion of the jtldge of a&sizc, and lie has given it 
after hearing counsel, the court will not, afterwards, enter 
into cOnsideralioii of the matter, if tlie orders, containing 
the case, are removed by certiot ari. For, by Lord Mans- 
lit'ld,—Here is a manifest consent of the parties to this 
reference to the judge, both parties having, by their 
counsel) been heard before him, and therefore this is, like 
all other refcrenfes, by consent. If the deterrainalion of 
the judge of assize should not, in the present case, be 
final and conclusive, it would be adding to the trouble 
and oxpence of this sort of litigation, which Is already too 
expensive. The rule was dischargetl for this reason, with¬ 
out entering into the merits, (i) 

Yet whore a case was referred to the judge of assize, 
and an order made by the sessions upon hh opinion^ but the 
appeal had not been continued by regular adjournments 
until his determination was known, the court quashed the 
order of sessions, and afiirmed.the original order of tlie 
two justices. (2) > 


If a case is imperfectly stated, so that the court cannot orre-jifv- 
glve judgment upon thp orders, it may be rectified in 
any of the tallowing ways: . ^ j cj^e. 

1st, Tlie orders may be quaslied by'conscnt of counsel i.By qiM.sb* 
on both sides, in which case the parties must begin dc oaie,.** 
novQ\ and it may be made part of th&mle, that the .pa¬ 
rish, to which the first removal was made, shall accept of 
a new original order of removal, and not remove the 
paupers back till the merits of the said settlement be 
dctcnniiied. (3) ' , 

. f * • 

(i) Rex V. KntUnd, Burr. S. C* • ii) Rax'Hituley, Burr. S, C. 

79J. Rex w. Mart^'y, ih. x;o. Rex 

(3), Rox • ■v- Hedinjham, Sible, -i'. Dcdtiiiijitou, ih. 340 . 

Burt, S. C. iis. Arne, 466, f4). 


Orher vi^e, 
if' nn 

journmenfs 
unii) lit., de. 
tcitni.i.-ftiun. 


2d, A 
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a. Fact in- 
^l;rre3 by 
consent. 

Insetted 
In the ) ulf; 
bv .ubiiivsion 
uf counsel. . 


4. Sent 
bark to be 
re-stated. 


Grounds 
for remir- 
tiiij; It. 


0/ proceeding to gms/i w aj^inn Order's^ 

2(1, A fact niav be inserted in tlic case under a rule 

•'4 * 

obtaiiicd by corisenti, to amend the order. (1) • 

3d, A fact may be adinitt(Hi by counsel at the bar dar¬ 
ing the argument. But, in order that tlie oiiinion of the 
court may not appear upon its records to be given on a 
case different from that upon which it was really founded, 
it must be made part of the rule by which the orders are 
ejuashed or confirmed, that such particular fiicts (sotting 
tliem forth) were so admitted by consent of counsel. (2) 

4th, The court may send the case down to be 
rc-skited, cither by consent (3), or by their own autho¬ 
rity. 

The ffcneral rea^ions which seem to induce the, court 
of King’s Bench to remit a case to be rc-stuted, are, 1st, 
where some material fact is omitted, or noLliing but evi¬ 
dence is set forth (4); 2d, Whore the facts arc so stated 
that the court cannot give juclgnient upon the question 
submitted to them (5); 3d, Where it appears by the case 
that the raeritshavenotbeen examined into by tlic court be¬ 
low, either through an improper rejection of evidence (6), 


(t) Rex V. GreJt Chart, 5 b. 194. 
(a'l See ibc form of Uie rule. Rex 
Lljndverras, ib. 573, A copy of 
3 coutt roll of a manor \va 4 read m 
court by cotKent. Rex v. WarbUng* 
toil, 1 Term Rep. *41. 

(3") Rex -y. Nether Heyford, Burr. 
S..C-479.. 

- (4) Ucx v. Friendsbijiry, Burr. S. C. 
644. Rex V. Bray, ib. Rex v, 
Bilsdilc Kirkhatn, ib.‘ 848 . whwh are 
eases of orders of removal. Rex v,‘ 


Hill, Cowp. 613. Rex -r/. Hogg.Cald. 
a66. and the opinion of Biiller, J. ib, 
jii. cases upon rate.s. ' • ' 

■ G) See-Rex v. Hitcham, Burr. 

s.‘ 0 , 489 .. 

(6) Rex V. Bmmley, 6 Term Rep, 
330. Rex V, Little Lumley, 6 Term 
Rep. 157. But jin Rex v, Prosser, the 
order of se;«<ions confirming a rate Was 
quashed, where it appeared from the. 
case, that a witness had been rejected 
it»|a'operiy» 


Or 
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afto' theij arc returned info the Comi of Kin^i BcncJu 

f)r Home, other erroneous opinion entertained by the ma¬ 
gistrates. (r) . . 

The court, ho^vever, does not soern to have laid down 
any very decided rule for sending back cases; cspeeiaily 
ii' tliey are taiabled to collect 'enough Ibr vduit is stated 
to warrant a decision upon tlu* question submitted to their 
judgment. 

Thus it appeared by a case, that the court ot sessions 
had rejected evidence, 'rilecourt of King’s Bench were 
of opinion, that they ought to Inive received it; luitllunk- 
ing iikewise, that, il‘admitted, it. could not vary the con- 
cJu'<iou of fact tlrawn by ^tlie n.agibtrato'i, they refused to 
send the ease back, as it would only jiroduce mcu'c iid~ 
gallon ami expenee, and cjiuishcd tlie orders (2). So, 
wiicrc the sessions had stated evidence, iristcad of,finding 
a particular fact, the court were of opinion, that it would 
have been more* regular for them to have done {jtherwise. 
Bill as the justices luui, in effect, drawn the right con- 
clnsiop, and could not, upon the premises, draw any 
other, the order wtss confirmed upon the Ibregoiug rea¬ 
son, of av<)iding expenee and litigation ('5). Also, in 
one instance, -an order of rcmox)al^ and Order (>f sessions 
confirming it, were quashed, because the case was im- 
porlectly staled. (4) 

Likewise, where sufficient tacts are returned in the 
case, the superior court will not settd it, dowm to be rc- 


( 1 ) Rex -w. Nev?ljury, 4 Term Rep. 
47 5' witate a cs'^e was sent biak to 
I't' re heard, when the scvsioiK had 
qiia-htd a r.ite upon a point relating to 
the prti'ctice - of their own court, al¬ 
though the court of King’.-. Beuth were 
•>t opinion, that their practice ws-. 


(a) Bex V. Nuiley, Burr. S. C- 
7or. 

(3) Rex Vk Sbebheare, i Ba,t, 

’ (4) See Rex i/. Luhingtou, Buir. 
S. C. a^a., Res y. JDur .ley, C Tern: 
Rep, 


f 

No very de¬ 
cided rule. 


,E.R. \rl!l 

iioi lemit 
wucre f.dt is 
inunat. rial 
to their 
judjjmeiit. 


B. R. wdi 
not lemit 
fi'r defect 
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?j>i'cari'’? stfilotl, iipoa a suggestion, supported bj' aflidavLt, that the 
iv (jtaleincnt, thus returned up, is contrary to the facts as 

they appeared at the hearing, (i) • 

Nor in ca.rs Also, whci'c a casc was statal respecting a poor’s rate, 
naesi. Court thought they could not send it back to the ses¬ 
sions, unless for a defect appearing on the face of it. (2) 

, ' I 

The appellant was rated,/»r the farm and lands 3*2/. s 
for the iron and coal-mine 70/.” The iron mines not being 
rateable, the court of King’s Bench was pressed to send 
the case back to sesrrons to ascertain the proportion at 
which they liad bec'n rated with the' coal-mines, and to 
amend the rates by deducting it from this conjoint assess¬ 
ment. Ihit the court Uiought, that not having any means 
to ascertain the several proportions at which the iron and 
coal-mines had been rated, they could do nothing else 
than quash the order of sessions, whicli, having cqu- 
* firmed the rate generally, was wTong at ail events. (3) 

Also, where the sessions quadiod a rate, and it ap¬ 
peared to the court of King’s lilench, thart a large tract 
of rateable land was not assessed therein, the order of 
sessions was confirmed (4). But where the sessions con¬ 
firmed a; rate, and the court of King’s Bench w'as of 
opinion, that ccitain burgesses, who occu|iied lands as 
tenanis in common, had l>ecn improperly omitted; the 
‘ rate (?. e, the order of sessions) was sent back to have the 
'. ate amended Uy the insertion of the burgesses occupying 
the land. (5) • 

' (i) Rex V. in the Marsih, (3) Rex v, Cunnklgharn et a!. 

JJurr. S. C. 745. PK 818, aiifl see '5 ta*;!, 478. and see Rex v. Leeds and 
'I’harkimrn >v. Findosi, 2 Salk. 489. Liverpool Canal Company, 
arte, 503, (3). ‘ ^ (4) Rex. r. Aberavon, / lSast,453- 

(2) i. u, of the ca'..e, Rex Coode, ante, 301. 
a Bott, 276. PI. a;o. C5) Rex v. Watson, j £a};t,4So. 

Like- 
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• 

Lik^wise^ when the parish officers gave no evidence 
respecting the ainoind of tlie })ropeiiy rated, as ti.tl)e 
rent and conip(Ksitibn, the court sent the case buck to be 
re-licard, re-cousidcred, and re-stated, (i) 


The court ru.t oniy send down an order, generally for p. r. ,cmit 
ihepurpose.ofbeinfr re-stated, but, Vv here they ind£''e it 

. . , . 1 T . J J-1 ■ wnh dirtr- 

nccessary, renut it, willi special directions, insei'tcd in tion t<. .es- 
tiie rule, by wliJch it is sent dotvn, oommaiuling the 
justices at sessions to enquire into and state particular ^'‘nin- 
fliets. (2) 


to 

i «r-. 


qu.rjcs. 


Likewise, if the court arc di«ntisfic‘d with the new p. R.,emJc 
case, tiny will frniit it back a second time to the court 
4)1 iFC?sioii for lurlhui mquijy, (3) 


c-ECT. V. 


Of the Marnier (f sending doxiiti a Case to he restated, 
and ho'd: ike Sessions are to proceed. 

\ 

WiiEiiE a case is sent dow'n to the sessions to be re- A:m,t 
stated, the form of proceeding used to be, before the re- 
gulalions that rules nisi for quashing* orders should be orders! 
peremptorjv to grant a rule to enlarge the former rule, 
for shc\\ing cause why tlie order sent up should not be 


(1) Rex w.T'opham, £331,546. Margam, i T^im Rep. 775 ante, 
(4} Rex c‘. CIHton upon lJuus- 504. (3); 
more, where rhe ca<!e arosp upon an ' (3) ’Se.e Rex v Bray, Ijiirr, S. C. 
prder of removal. £urr.,S. C. 697, 682. Re* i>. u,pon Dimrniore, 
Rex w. Hogg, a case stated upon a ib. 697'. Rex ir, IVf'srjamj ante,'i), 
pear's rMte, Cald, 2C6. Sec aUc R.?x 


quashc-d. 



^*2 


Modern 

practice. 


• t s. 

Of the Manner of sending doiin a Case to he re-^staied, 

quaslictl, and albo tiuit it be rolerfed back to llie justices 
of tiic pccice in and for tbe county, to btatc the fact, or 
to hear fre sh evidenc^e, ike. as the case might be (i). 
The rule also ran. that the orders (describing them which 
w'cre remttved by ce}ii(jm'i.i)ho sent back to sessions (2', 
and furtlu r, that the scbsions do afterwards return the 
same to the court (3), But-the. modern practice has 
been to 'make a rule that the orders, retunicd with the 
writ iii certiomri, be sent back to the sessions to be re¬ 
stated, sometimes adding the particular point upon wliich 
the.court wishes for infonnatioii. 


lliis rule, together with ihe-originiil record, is deli¬ 
vered By thr clerk of the rules to w hich e,ver side upjilies 
for it I usually the attorney.for the pa^'ty w hose Interest 

it is to have tlie fa£ls re-stat(‘d. They arc then carried 

•» 

back, and lodged by'him with the clerk of tlic peace j 
and the appeal: is, thereupon, entered in the list of ap¬ 
peals for the ensuing sessions. 


Inquiry st 
sc-idnis, a 
iitw tri.tl. 


Where the inquiry dij'ceted to be made respects a 
matter of I'ikt, the rch<‘ai‘ing is considered in the nature 
ofa new trial. The. parties must, iherelbre, jnoceed as 
il'it 'Were an entire hew' budiiess, and prove the wdiole of 
I heir .case o\er ag.ain as they did originally, wi^otit taking 
notice t>f Avlial passed before. (4) 

But 


{3) See Rex <»•. Nearer Hoyford, (3) ReX v. Netber Heyforrl, ante, 
Ilurr. S, C. 479. Rex v. Knlveron, (i). ( - 

ib. 499. Rex ®-,Cliicoa upon Duns- (4) Rex v. Page, ^ Bok, 736. Pl. 
more, ib. 697., ^ 8x5. jvhere the court so’’Jii^hly re- 

(a) Rex Kniveton, ante, (l). Si.ntb(l. the buhaiu-ur of the justices la 
-Rex “T’.,Hi,tchaT;i, Buir. S. C. 489. refusing to hear oviJciicc, as to de- 
Rex r. Clifton upon Duusmore, ame, dare, that if iny ll'tdy would move for 
(1). Rex I'. P,ijrj a *■,/. r). :.n information against rhoni, they 
8ay. ,>uid certainly grant it.' ;Sce sUo Rex 

V. Ura .ilcy. 
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I, 

But it is sdd, that i^hata a case is seixt down for in* wb#e^ 
formaHty only, the les^oijs must not e^cas^hear new ev£t- 
dence. This wuirh^e^Vhere a of die jus- 

tices, at die secpu&i|Qi^on% Wei$|[ not p^ent when the evidence 
original case was ft the former one. (1) 

Cases lire so riufel^ jl^a^ftted back by the Obuft of 
King*b B&ttch for that rules to regulate the «ppe»ir"* 

niode^F pr^^eeding dus second hearing of appeals 
can^ scarcd^^ba consiifote^ as estabhshed by the s^ed 
practice of any court of setidons. 


But, as it has been compared by the judges to pro- or the no. 
ceedings upon a new triaJ, it seems as if die wpelhmt 
ought to serve a foesh nodc^ in ihe same manner as &e 
plaintiBr is obliged to do^ where the recor^ goes dchniLa 
second time^ to have the cause re-tried by a jury, (a) 


It seems, also, that the court of s^oas must enter 
continuance^ from the sessions at wmch the case was 
originally stated, down to that at wbitih it is re-heard, 
in obedience to the rule of court (3I This aj^^iears 
more necessary, as there is no continuwce from the in¬ 
ferior to the supetfor c0urt(4). Fuj^er, it has beau 
held in one case, that an order of sesl|ims, imperfocdy 
stated, sxA sent back to be re-stat^, i| quhe out of the 
case, upon the return of the 8econiiiord|r, todapsrfoct 


V. Brattle^, 6 , inrteitt Rep. 330. • 
Bott, 743. f>l. S3JC. S. P. Butduc 
a muK vcr/ strong dase indeed^ 


{t} '‘ 1 ^ «, %df» Ban^684. 
M^Tldd'sPraeiitaof tha 


with inwif? <bctf hwtog , Tsip^, 4 Term 

acted from Otrmpi lUMVWilW and Bm cates cited^ anlSi 

wanasc « rule for' aa > * \ 

Re* V, lustKJW df fflack, (i) ^TM4'# 3<^* 

Rep. 4^ * r\ ' 

>• X > f H-* * * 

t * t* s. oitiUty* 
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an order 
contrary to 
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Motion to 
quavh this 
• order on its 
return. 


Of the Manner sending dmson a Case to be restated, 4 'f* 

nullity (1), In strictness, therefore, the sessions ought 
to make a new order, and a second case should be 
agned by counsel, and the record drawn up by the 
clerk of the peace, in the same form as that which was 
originally returned into the Court of King’s Bench. Tlie 
sessions may, possibly indeed, by reference to the first 
special case, so far incorporate it with the second as to 
make it part thereof; but tlie most regular and better 
way is, to dratv it up as is before stated. 

Upon this re-hearing, the court of sessions may make 
an order diametrically opposite to that which they had 
first made. ' Thus, if the first order of sessions allowed 
the apji^al, and quashed the original, order, the second 
may dismiss the appeal, and confirm the original 
order. (2) 

After the sessions have re-stated the case, a record is 
to be drawn up, and sent to the crown office by the clerk 
of the peace, in the same manner as that originally re¬ 
turned. A motion is then made in the Court of King’s 
Bench for a rule to shew cause why this re-statfed order, 
and (where necessary) the original order, should not be 
quashed (3). The case is .set down, as before, by the 
clerk of the rules for the crown side of that court, to be 
argued on the day mentioned in the rule. But where 
the order of session.^, last returned, difters in the judg¬ 
ment from that first sent up, the party who was formerly 
represented by the crown then becomes the defendant (4), 


(x) Rex V. St. GctWt'e’s, South- 
wuik, Biiir. S. C. 283. 

; 2! Rex V. St. George’s, Soulb- 
wark, Burr, S. C. 2S3. 

(3; Rex V. Bath Easton, Burr. 
S, C. 777. Rex V. Bilidale Kirk- 
ham. ib. 8j But whether 

Ilf 


this was necessary, where the original 
rule had been enlarged, unless possibly 
where the sessions had made a different 
order. See antCijti. (l). 

(4) lb. and see Rex <v. Kniveton, 
Burr. S. C. 499. ^ 


and 
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and tlie motion to quash the order must be made by 
counsel on that side, (i) 


SECT. VL 

Of the Judgment of the Courts and Costs thereupon. 

I. Of the court’s judgment. 

Wlien the case is thus completely stated and argued, ^ 
the court proceed to give judgment. 

They have not only an appellant but an original ju- Jurisdictioii 
risdiction over the orders removed.' For if an order of ^!ter orders 
removal, or any other, is returned into the Court of removed 
King’s Bench, after the time for appeal has elapsed (2), 
it may be quashed or confirmed. This may be done 
also where there has been an appeal, although the ses¬ 
sions have exercised no jurisdiction over the order, but 
dismissed the appeal, for other reasons. (3) 

It does not seem absolutely necessary, in some cases. Jurisdiction 
for the Court of King’s Bench to exercise any jurisdic- 'ordmThan 


(i) It is unnecessary for the party 
;vho obtains the certiorari, to enter into 
a second recognizance, where the case 
is returned back to the king’s bench 
under a rule of that court. But qutere, 
whether, ^.the second order of ses¬ 
sions reverses the first, aud the parish 
who thus become defendants resist it 
upon the return, they must not enter 
into 3 recognizanfe to secure the oppo* 
site party hk costs. See the form of 


a motion in a cike nearly similar, Rex 
V. Ashton UoderhilhCaUj. 418. ante, 
487. (x). 

(«} Rex V. Sutton St. Nicholas, 
Burr. 27^ and ante, 488. 

(3) Rex V. Stanley! Cald. i7». 
Where, in an carder of bastardy, Uie 
coutt quashed the original order of 
adjudication as defective, and con. 
firmed the order of sessions, dismissing 
the appeal against it. 


L t 2 


tion 
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* tion over an original order, jfrom which there has been an 
appeal to sessions, Xlws, if an order of sessions quash 
the justices* order, and the order of sessions is affirmed, 
there is no occasion to pronounce any judgment upon 
the original order, because it remains quashed by that 
which was made at sessions,. So, if an order of ses- 
^ sions confirm an order of two justices, and the order of 
sessions is affirmctl, it seems unnecessary for the supe¬ 
rior conrt to confirm the origiiial order, because it re¬ 
mains in force, as being confirmed by the sessions upon 
appeal. 

B. R. quash The Couit of King*s Bench exercise an authority over 
orders*pro- orders, whether original or appellant, when returned 
perly re- before them, with the writ of ceriiot'arL and either quash 

IXIOVCQ i)6* . * - 

fore them, or confirm them, how’ever they have been dealt with at 
sessions. The reason of this seems to be, tlmt all orders 
removed by certiorari remain for ever after upon the files 
of the conrt. They must, therefore, like all other judi¬ 
cial proceedings, derive their power to bind the subject, 
from being the acknowledged act of that court in which 
they remain recorded, and for this puiposc the court 
makes some order respecting them. This practice is 
highly beneficial to parties who are interested in oi ders 
thus removed, as die court will grant an attachment if 
their orders are disobeyed, (i) , * 

Whoever the court is of opinion, therefore, that an 
order of sessions is good, tlicy not only discharge the i*ule 
to shew cause why it should not be quashed, but proceed 
and give judgment of affirmance, without which the 
party would not be entitjed to his costs. ' . ' 

Ordpr con- Hiis jul^tfic^t does not extend: beyond the terms of 
«rmiofctfi- origii^ruIe,to>hetv cau^ why the ofdeif mentioned 

•iiwl ruiij. ' ^ , 

. (i) See the opinion of Holt, C. J. Reg, v. West, » Lord Raym. 11,7. anitj, i68. 

therein 
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Iherehi should not be quasheid or confirmed. Thus, if 
the rule is only to quash the order of Sessions, and the 
origin/il order of justices is untouched by that order, the 
court do not proceed to deal with such original order 
upon that rule, (i) 

s * • V . 

But it has been held, that ^though there may be a Bucepdon. 
slight impropriety in not moving to quash the original or¬ 
der, yet if the order of sessions, although not expressly, 
does in elFect confirm it, a motion to quash the order of 
sessions is sufficient to enable the court to examine 
the original order, and quash or affirm it upon such a 
rule. (2) 

It has been already shown^ that the court will give no 
judgment upon an order, unless regularly removed before 
them. (3) ' 

AVhen the justices at sessions, therefore, do not retmm Forn* of • 
the original order, as well as their nvra order made upon oliJiHii*” 
the appeal, it is not usual to mention such original order w<>er not 
in the rule nisi to quash, because it is not before the 
eourt. But if the sessions have affirmed the original 


This tetnark does ndt extend sious. If tH^sestionsreverse the first 

order, and being removed appears 


to quashing or confirming an order in 
part, where the i^e refers to an eo> 
tire order. , 

(a) Rex K. Stinlc3i^, Cald, IfA. > 
(3) Ante, 493; (4), sot. <i). The 
«ii|ich orders are reversed or^. 
affirmed' w'thiu laid down, ' ^outh 
Cadbory v, Uraiddon, % Salk. 607. 

% Bott, 745. R. 834. If the ?cs- 
siona reverse the firtt order, . esd tl^t 
being npmoved appears to he good, this 
court must intend it was rWersed on 
the merits, and affirm the order les- 


n(^t to be gpiM,i;we must intend it was 
reversed for hirhi, and affirm the order 
of reversal, if the sej^wnm affirm 

the first or^w> 

g^,^en|i^ affirm the order of ses> 
si^ns; but if first order ap|^rs bad, 
itid the seamin' reverse it, thb couit 
must reverse it, because it ai^axs 
taught Jl* r ^pse oWrva^ji apply 
to orders, where tio rmion U asugned 
for the judgm^hti aiidho case is stated, 

•rdir».~ 


hL 3 
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order, and tlie court is of opinion tliat they have done 
wrong, by quashing the order of sessions, it has been 
generally understood that die original order also stands 
quashed (I). If the sessions have discharged the origi¬ 
nal order, and the court is of opinion that they have 
done wrong, by quashing the order of sessions, it has 
been understood that the original order stands good. 

But when the original order is returned with tlie writ of 
certim'ariy the court usually notices it in their judgment. 

Of order When, dierefore, the oidcr of sessions affirms the ori- 

when both ginal order, and the court affirni the Ibrmer, they likc- 

orderste- . 

moved. wise affirm the latter. They also quash the original 
order, when that by which it is confirmed at sessions is 
quashed (2). 

But 

(l) Thii seems to deraoni.ti«:e, that the same may only order, that the or- 
■ the justices ought to return all order-j der of session', made in confirmation 
affecting the matter in question, whe- of the original order of the two justices 
tber original or otherwise, under the tn^iy be quashed, .and that the justices 
certiorari, which the writ in effect below may be ordered to enter a con- 
commands them to do. tiuuancc to nest f-es-.ionc. I’he object 

(4) Re* V. Hacheston, Burr. S C. of this rule \v.as to enable the appcl- 
287. Road V North-Bradley, 2 Sir. lant pari .h to apply to the ses.sions for 
ii68. Rex •!>. ^'utten St. Nicholas,, the expeiice of maintenance ; which by 
Burr. S. C. 476, This point was 9 Geo. I. c 7. ■ - 9. could only be al- 
questionedjn the following case. An lowed by the sc.s.-.iuus on appeal, and 
order of removal was confirmed upon an adjudication by them that the pau- 
appeal. Both orders being afterv.’ards per wa.-, unduly removed. Which judg- 
removed into K. B. they were quash- ment would now be pbtainetl; their 
ed for a defect of jurisdiction apparent former erroneou-. Oj>inior, being now 
on the face of the original'order, .ns corrected by the court’s decision; and 
not stating the ju.sticts who made it Rex v, Yarpole, post. 520.(1) vvas cited 
to be justices of the peace for the as warranting the motion. The mo- 
county. It was moved in the term after don was opposed in the first inst.'uice, 
the court quashed the orders, that this and many cases were cited both ante- 
rule might be altered, by omitting such cedent and .sobsequciu to Rc* «.Yar- 
part as relates to quashing the original pole, where the confirmatory order 
order of the two justices ; and that of se.S',ious being ua'hed, the original 

order 
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But the practice of quashing the original order does not 
seem to extend to cases where the merits of the appeal 
have not been properly tried at sessions, through the mis¬ 
take or misconduct of that court; for that would deprive 
the appellant of the advantage of litigating the facts upon 
whicli the original order is founded, without any assent 
or fault on lus part. In such case the court do not 
quash .the order, but direct the sessions to enter a 
continuance to tlie next sessions, and re-hear the 
appeal. 

An appeal against an order of removal was properly 
lodged. Upon the hearing, the justices at sessions, being 
divided in opinion, affirmed the order by a majority of 
eight to seven; but subject to a case, whether three of 
the justices, who voted for the affirmative, had a right 
to join in the judgment. It being admitted that the or¬ 
der of sessions could not be supported, it was moved to 
quash both orders; but Lord Kenyon, C. J. said, that it 
could not be done, as no judgment for quashing the ori¬ 
ginal order was entered in the rolls of the sessions. If the 
court of sessions had quashed instead of confirming the 
original order, there would have been no difficulty; but 
the parties cannot come here pei' salhm; and as no judg¬ 
ment for quashing th6 order of justices was given at the 
sessions, we as a court of error cannot do what the court 
below should have done. Wc must hiake that’ part of 
the rule absolute, which has for its object the quashing 
of the order of sessions, and direct the justices below 
to enter a continuance to the next sessions, which ap¬ 
pears to be necessary from a case in 2 Strange, when 

order wa.s likewise quashed by the ground that the ^^arty applied too Jate. 
court of King’s Bench. The court Rex -o. Moor Critchell, % East, 66. 
gave no judgment upon the point, but Ib. 22». But see Rex k. West Cran- 
refused a rule to shew cause, upon the more, post, 526. (a), 


5 Ip 

Original 
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they may decide it; and the court ordered this ac¬ 
cordingly, (i) 

But where the appellant might have gone into the 
merits of his case at sessions, but chose to rely upon a 
point of form, the court have said they will presume he 
had no merits, and will affirm the. original order, in¬ 
stead of sending it back to be re-heard. 

Ihe sessions quashed an original order, for that the ad¬ 
judication was only, that the paupers become charge¬ 
able. The court of King’s Bench were of opinion, that 
the words Juvoe become chargeable,” import, that they 
were so at the time of making the order of removal, and 
quashed the order of sessions. But they refused to send 
the case down for the sessions to go into the merits, Lord 
Mansfield observing, that it did not appear there were 
any merits, and probably were nonefor if there had 
been any, the parish would have relied upon them, in¬ 
stead of taking the objection they had done, and the 
court affii'med the original order, (l) 

If the sessions make an extra-judicial order, as if they 
confirm (3) or quash (4) an order of removal, where 
there is no tppeal against it, the court usually quash the 
order of sessions.. 

4 

But where an order is made by a sessions, w^hich has 
no authority whatever over the subject matter of it, the 
superior court has refused to take notice of the ordm*. 

(t) Re* YiurpoU, 4 Term Rep. (^) Re* v, Sinton ^St.^NidlOlas., 
X7I. I have ventured^ to give this Burr. S, C xiU, Godnltniug' v. St. 
meaning to the case, (>ut the argument Micha'el% in Winchester, ib. 
of. the leamed judgcb seem to go (4) Road v. North-Bradicy, 2 Str, 
further. zi68' Anon. iSaSc. 479, 

(a) Rex «. Honiton, Burt. S, C. 

680. 


An 
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Aa appeal against an order of removal was made to a 
borough sessions, who affirmed the order, and stated a 
case for the opinion of the court of King’s Bench. The 
court agre'ed that the borough sessions had no jurisdiction 
to make this order of c(»ffirraation, and therefore their 
opinion and tlieir order were both nugatory. The ap¬ 
peal ought to be to the quarter sessions of the county: 
as no such appeal has ever been made, the original order 
stands. The rule to shew cause why it should not be 
quashed must therefore.be discharged, which was done 
accordingly, and tlie original order of removal, con¬ 
firmed, without noticing that made by the borough 
sessions. (i) 


The usual form in which tlie court delivers its judg-* i. Form oi 
ment, are, i. If the orders are all the same way, either 
to dikjharge the rule and affirm the orders (2), or to make 
the rule absolum and quash the orders. (3). 

2. If several orders differ in thmr adjudication, it is 
cither that the ordm* of sessions be affirmed, and the 
order of justices quashed (4)*; or, that the order oi 
justices be affirmed, and the, order of ses^ons quashed. (5) 


, u 

(l) Rex-w. East Donyland, Burr, discharged. Rex w. North 0 «?ram, 
S.’C. 592. Bw*’* S- 

(^) See ,AUon v. Elvetham, Burr, subsequent orders in his book, in which 
S. C. 415. states, thi^ the origitw! wder was 

(3) See Rex •y. Umington, Burr, quashed by Ihe court, although the 

S. C. 366. ^ sessioBS, by which it was’-also 

(4) Rex w. liOwer S^yell, Burr, quashed, had'been conijrnoed. It has 
S, C. 436. It is observed by Sir been su^ested to me» by a very ex- 
James Burrow, that where the rule perienced^officer of the court,'that 
for quashing an order of sesaons, by the treason for this may be, that in 
which the original order of justices was the latter eases rile original orders had 
quashed, is discharged, thq chart do been removed by the writ of ceuio- 
not pronounce any reversal of the or- rari, in the others, not. 

der of two justices, because that cou- {5) Rex v. St. Peter’s in Wor- 
sequenily remains quashed, if the rule ceitershire. Burr. S. C. 2 $- rhe forfai 
for quashing the order of sc'sions be of the order, 

3. Where 
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3, Wliere there are several orders made by justices, 
and several by the sessions, in contradiction to etidi 
other, the court quash and a£Srm some of each, accord¬ 
ing to dieir opinion of wh^ is required by thife case (i); 
and here the party moving the rule, if ho succeeds in 
quashing any one order, has his rule made absolute up 
to that extent, and discharged as to Uic remainder, 

Qua«;h and The coqrt wUl likewise quash an order in part, and 
pfjt™ *” afhrin it as to the remainder. (2) 

Also, whei*e an original order is quashed, for a defect 
appearing on tlie face of it, the ground of the judgment 
is stated in the rule. (3) 

i. In the Tlie judgment in the case of rates is, if the rule is dis- 
“ charged, to confirm the order of sessions confirming the 
rate (4), or to affirm the order .of sessions quashing the 
rate (5); or, where the rule is matle absolute, to quash 
the order of sessions confirming the rate (d); in some 
cases also, the order has been to quash the order of sessions 
and confirm the mte. (7J ‘ 

(ij iiec Rex i-. Ossathoipo, Burr. (7) Rex ■»'. Beedhig, Cald.90- Rex 
S. C. zCi. Pex'C'. Biaddenliarn, ib. v. St. Nicliol.is, Gloucester, ih. % 6 x, 
t9!5. Hex <zt. Hinxwortlj, Cald.42, I have been enabled, by the kindness 
;>,e instances, Hex 1/. Norman- of Mts-iis. Dcallry and Barlow, to ex- 
tou> Burr. S. C. aij. Rex Head- amine th< rule-book and file.s in the 
coin, ib. aji.v Rex •:/. St. Mary.Lrm- crown office, respecting these ca,es, 
beth, 6 Term Rep. 615. and 1 find the lules to be as here 

(3) See Rex w- Moor Critchell, stated, although the rate itself was re- 

3 lia.t, 422. turned in neither case. The present 

(4) Rex V. Matthews, Cald. i. practice is, as is stated, ante, 517. 

Rex V. Butler, ib. 94. Rex 7'. Rodd, i. e. not to mention any {proceeding in 
ib. X47. Rex V. Hogg, ib. 266. the rule ni-i, or in the court’s order, 

(5) Rex ■«. Sandwich, CalJ. 145. which has not been returned before 

(6) Rex V. Pro.sser, 4 Term Rep. them with th6 writ of certiorari. Of 

17. 1 Bott,285. PI. 277. Rex 1/. course nothing is said as to the confir- 

t^illis et yl. Cald. 524. malion of the rate, as it cannot be re- 

As 



Of the. Judgment of the Courts mtd Costs iherevjpm. 523 

As all casCSj whether upon orders of removal, appeals judgment k 
against rates, or overseers’ accounts, &c. come originally ® 
before the court upon motion, their judgtnent is given in 
the shape of a rule(i), and entered as such in the rule 
book. (2) 

If the Judges do not come to a decision upon the 
case within the term, the rule stands enlarged until 
the ensuing one; and it has been made a proviso in 
such an adjournment that the costs of maintaining the 
pauper should attend the event of the cause. (3) 

The court, when a case has been disposed of, or struck whee 
out of the paper, from evident circumstances of mistake, 
wull sometimes permit it to be restored (4}, or mentioned 
again (5) during the same term. 

But where it W'as moved to have an alteration made 
in their judgment the term ensuing tiiat in which it 
w^as gjTrcn, they have denied the motion as being too 
late. (6) 


moved. I find upon sparcli, that both 
the rule niii and order tvere merely to 
tlu.Nh the order of ses>,ions in Hex w., 
'Wavell, Fait, 19 <ieo, HI But it is 
reported in I'Joug. that the rule hisi, 
and the judgment thereon went to 
quash the raify as well ■Ji~. the order of 
ses-iioiis cotifiiming Jt. Dong. 116. 
ante, yoy. Inconvenience might poi- 
sibly arise in s«ime cases, fiom not 
quashing the rate itself. As .suppose 
an order of sessions affirms a rate; if 
the order of sessitHts is quashed only, 
the rate seems to stind good. But if 
any mischief were likely to ensue 
from the present practice, perhaps the 
. eourt of King’s Bench would remit the 


order back to the sessions, and direct 
them to enter continuances, and quash 
the me tbci e. 

(i) See the form Rex‘t,’. St. Peter’s 
in Worcestershire, Burr. C. ay. 
Rex t-. MitorCritchell, a East, aaz- 

(а) See Burr. S. C.595. and the 
preface by Sir James Burrow to his 
S.C. 

(3) Overuorton V.Salford, i Black. 
Rep. 436. 

(4) Rex v. Empingham, Burr. S. C. 
791. 

(5) Rex V. Wintersett, CaW. 298. 

(б) Rex v. Moor Critchell, ante, 

- 


ir. Of 
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II. Of tliG costs. 

If tlie party who removes the order succeeds in obtain¬ 
ing the judgment of the cotirt, he is not entitled to costs; 
but if his rule be discharged* he must pay tliem as taxed 
by the master of the crown office (i )•, 5 

c. 18. enacts, ** that if the order or judgment shall be 
confirmed by the court, the person entitled to the costs, 
for the recoveiy' thereof, withiiiten daysi(2)after demand 
made, upon oath of such deniq^nd, and refusal of pay¬ 
ment, shall have an attachment granted for the contempt, 
and the recognizance not to be discharged till the costs 
are paid, and the order complied with.’' 

But if the certiorari is superseded quia improvide emam- 
vit, the party suing it out is not liable to costs, for he 
ought not to be made liable for an expcnce occasioned 
by an improvident act of^ the court (3). Also, if the 
party succeeds in quashing the orders in part, he is not 
liable to costs : as, where a man and his wife and 
daughter were removed by two justices, and the order 
was confirmed at sessions. These orders, being re¬ 
moved into the King's Bendi, were quashed as to the 
daughter, and confirnijed as to the man and his wife. 
The court held, that the parish who brought ,the cer~ 

[t) See Rex v. Dore, And. 351. tactjim^nt can be granted; otherwise, 
A . conviction for deer-stealing re- "instM^ of the indulgence of ten days, 
m^ed under 3 Will. A Mary, ic. 10. supposed to be offered by the iegUla* 
the words of’which ere,** full costs ture, th^ P^^ny would be.liable to an 
and damages. Probyn, I. said, the attachment, immediatdy after a de- 
bill ought to be taxed as between at-' mand and refusal. This pennt has 
tomef ^ client,^' and the amount of been soh^ld, on similar words, in the 
costs is not conffned to the sum men- smt. } & 6 W. & ch. xi.’ sect. 3. 
tioned in the reeogniaance. Ktxv, Ireland, 3 Term Rep. 

(2).Tfais must be understooll to .(^) Rex w. Wakefield, Say, Law of 
mean ** at the.expiration of,” i. e. that CcAts, idi. 
the.ten days must elapse before the at- 


tiorari 



Of the Judgment of the Courts and Costs thet'etipon, 52^ 

fiorari were unjustly burthenetl with the daughter, and 
had no other remedy but to corner to the superior court; 
and the parliament never intended to punish them (f. e. 
with paying costs) for taking a legal remedy against a 
gravamen. (i) 


But the court distinguished it from the following case, other¬ 
where the court affirmed an order of sessions as to the quashU'for 
point of the appeal, but quashed a reservation in the same “‘formality, 
order as to costs, in case of a new removal; and it was 
determined that the prosecutor of the certiwari should 
pay costs(2). Per curiam,- That is a very different 
case, for the party could not be affected by the part of 
the order which was (juashed, tilbthe sessions had mado 
an actual order about the costs; and the bringing it up 
for the purpose of quaslung that pai't was uimecessaiy, 
and consequently vexatious, which is the true rule to go 

by. (3) 


If an order is sent dovrn to the sessions to be re-stated, sokt down 
and is returned back amended, the party by whom it was 
originally removed is not liable to costs, if he abandons 
the prosecution forthwith (4). But if he disputes the 
amended order, instructing counsel, and taking the 
chance of the judgment of the cOui't iii his favour, when 
it comes up a second time, he must pay costs. (5) 

* > , . 

Where the party, entering into the Recognizance, suc¬ 
ceeds in making his rule absolute, tlie recognizance is dis¬ 
charged as a matter of course (6). Ejnt if his rule is 


ft) Rex V. Madley, 2 Sir. 1198. J04. Rex v. Bray, ib. 687. Rex v. 

fa) Re* <v. Great Chart, ib. and Edgeworth, 4Term Itep.ai8. 

Burr. S. C. 194. (y) Rex w. Edgeworth, ante, (4). 

(3) Rex V. lyladley, ante, (1). (6) Rex r- Bray, Burr. S. C. 687. 

f4) Rex T. Hitcham, Burr, 'S. C* 

discharged. 
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discharged, (le cuiiiiot apply lor the discharge orhis re¬ 
cognizance until he has paid the costs (i), and, according 
to the w ords ortliestiitute, complied with the order. 

No power to court lias no power to allow tla' expenre incurred 

award main- * , 

•epance. by maintaining the pauper between the tune ol giving the 
judgment in the court of quarter sessions, and that in the 
King’s Bench, and they have refused to remit the original 
order of removal to the sessions for the purpose of en¬ 
abling them by aii exercise of jurisdiction in quashing it, 
to give tlie appellant parish the costs of iiuiintaining the 
pauper during that period under 9 Geo. I. c. 7. s. 9. (^) 

SECT. 


(i) Rex'a.Edgewonli, ante,525. (4)- 
(4) See Rex d. Moor Critchell, 
ante, 518. Ci^.snd the point was di¬ 
rectly ruled in.the follov,ing case. 

By an order dated ad Dec. l8ia, 
two jtucices removed the pauper, his 
wife, and four children, from Monck- 
ton Deverell in the county of Wilts, 
to West Cranmore in the county of 
Somerset. Against this order, an appeal 
Tvas entered at tlie Epiphany sessions 
holden for Wilts, and adjourned to the 
ensuing Eiiter sessions, when tlie or¬ 
der was conhi med, subject to the opi¬ 
nion of the coirt of King’s Bendi 
upon a case received. The case came 
on to he argued in- Trinity term, but 
was directed by the court to stand over, 
to the Michaolinas term following, 
when the order of sessions and the 
original order of two justices were 
(lURshed. Cahberd on the pait of the 
parish of West Cranmore now applied* 
for a rule to sliew cause why the or¬ 
der of this court should not be altered 
by omitting such part thereof as re¬ 
lated to the quashing of the original 
order of the two justices, and rh,-it the 
-^atne should only order that the order 


of sessions made in • confii mutlon of 
the original ordn- of the two justices 
be qua.shed;and that the justices below 
might be ordered to enter continu 
Slices to the sessions ne.'ir ensuing the 
decision upon thatr-ulc, and then and 
there to quash the said original older 
of two justices, and to allow the re¬ 
spondents their co!.ts pursuant to 
9 Geo. I. c. 7. s. 9. The object of 
that application, he stated, was to sup¬ 
ply a defect in the jurisdiction of the 
court of King’s Bench^ which had no 
power to allow costs to the respon- 
dents, who by an urjju‘.t removal had 
been put to a considerable expehee in 
the maintenance of six pethons fur a 
period amounting nearly to a yeai ; 
that by rescinding a part of the order 
of that court and remitting the ori¬ 
ginal order of two justices to the 
sessions, the court below would not 
only by quashing the oiiginal order 
be enabled, but by the provisions of 
the stat. before mentioned, be com¬ 
pelled by granting the costs of mainte¬ 
nance, to do justice between the 
}>artic.s; and that the oltstaclc which 
presented itself in Rex c'. .Moor 

Critcliell. 



Of the Proceedings on Removal of Records, 


SECT. VII. 

Of the Proceedings on Removal q^‘Records of Conviction 
had b^ore Justices of Peace into the Court of King\s 
Bench, (i) 

The proceedings on removal of records of coiwiction 
had before justices of the peaOe into the court of King’s 
Bench, differ in some respects from proceedings on re¬ 
moval of other orders, and therefore seem to require a 
particular explanation, at least, as to those points in 
which that difference consists. 

Tlie same notice of the application for a certim'ori on Notice to 
the part of the defendant is necessary, as in the case of vi^ons'^*^ 
other orders; and when the certiorari has been granted, 
a similar recognizance to prosecute it must be given, 


Critchell, 2 East, ivi. did not exist 
in thij case, since the application 
Seing made m the same term as that 
ill which decision upon the merits 
took place, the court were not called 
upon to review the judgment of a 
past term. 

Lord Ellenboreugh, C. J. t 
iliink thattliereis the same objec* 
tion to the present '.apyilication as 
'existed in the case referred io; for 
as the decision tipou the rules, if 
granted, cannot take place till the 
next term, we shall then be equally 
called viiK}n to revise a judgraeut of 
an antecedent term. * 

l.e Bbnc, J. The form of the rule 
of this court, quashing the original 
Older of two justices, as well as the 
elder of sessions, T take to have been 


the regular established form, Oom 
the earliest times. ' To grant there¬ 
fore the rule, which is now applied 
for, would be a departure from the 
practice which has hitherto prevailed. 

Bayley and Sampler, Justices, acc. 

Rule refused. 

Rex V. West Cranmore, B. R. 
Mich. 54 Geo. 111 . ex reht. Mr. Oas- 
berd, but that it may under some 
circumstances be made a condition in 
the rule. See Overnorton v. Salford, 
ante,523. (3). 

(i) This section is not strictly 
within the plan of tlie present work. 
But the information is so useful, and 
comes from a source so entirely to be 
relied upon for accuracy, that I can¬ 
not resist the temptation of Inserting 
it. 


unle.«s 



528 


Recogifl* 

xancc. 

4 Ann. c. 14. 
bond. 


16 Geo. III. 

c. 3®* 
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unle^ the offence be against the statute of 4 Ann. c. 14. 
“ for the better presei^vition of the game;” in which 
case, by sectidn 2 » o( that statute, it is directed, tlntt^the 
party, against whom the conviction shall be made, slMl 
give a bond to the pro8i^hh>f in the manner there 
prescribed; or, if it be an ofience against the statute 
1 5 Geo, III. c. 30. “ for preventing the stealing of deer,” 
a bond must be given to the justice or justices convicting,, 
in the manner directed by sec^on ip. of this statute. ' 


proceeding 
m B. R, 
for the 
argument. 


Notice of 
the rule. 


Remedy on 
aiiirtnniice 
for penalty. 

And costs. 


llie record of conviction being returned into tlie court 
of King’s Bench, in obedience to the^writ of certiorari^ 
it is not necessary to make a motion to file it, as in the 
case of other ordei’s, but it is put upon the file of cour 
The defendant then, by his clerk in court, enters a ro>'t~ 
parenHa, or appearance to the conviction; and either- 
party may, by counsel, obtain a rule for a conciliui 
and procure the conviction to'be set down in the 
crown paper for argument. Hotice of this rule, and 
of the day appointed for the hearing, being given to 
the opposite party, paper books are delivered, as in the 
case of orders of justices; but when the conviction is 
called on in the paper, the junior counsel for the parly 
objecting to the conviction begins; the junior counsel, 
on the other side, is heard in answer to his objections, 
and the defendants’ counsel is hesp'd in reply, but only 
one counsel is heard for eackparty. If the court affirm 
the 'Conviction, the prosecutor : is entided to a levari 
facias^ if a penalty has been adjudged, and not before 
levied, and to a side bar rule tax his costs, in case 
the certicnari was sued out by itte defondant. If the 
court .quash the conviction, the defendant is entitled to 
have his recognizance or di^arg^. 
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'm'. ii. I'ciiiHcrji; u and ii. refer to the Vtdnme, 

to itir I'aces- 


tlie i'ij;uie which 'foihov 


\ PANDONMENT, 

of a cerdficatt', defined, ii. 163. 
instances of, ii. 161^. 

Aljl.LlTY, 

gTtiund of rateability, i. 67^ i, 71. i, 142. i. 
ABSENCE, from service, i. 34j. 

To avoid a settlement, i, 

iCCESS, how far piesumed, i. 29 f. See Baitardv 
VCCOUNTS, of overseers, ii. 341. 

Sec Overseers. 

.%JKNOWLEl)GEMENT, settlement by, ii. 117. 
by ii. iiS. 

mere relief, no evidence of, ii. iiS, 
nor to casual poor, ii. 119. ^ 

must be proved given as a parisliioner, ii. izo 
prima facie evidence only, a, j2t, 
where certificate, AJdsiul. xxMvii. 
by certificate, ii. 122. 
cficct of, ii. 122, 123. 

as to marriage, ij. 123, 
legitimacy, ii. 123. 

unless fraudulent, ii. 12^- 
up to what time, ii. 123. 
how far ronclusivc, ii. 124. 

See Certificate. 


v-Ji,, ti 




ACKNO-^V. 



53^ 


INDEX. 


ACKNOWI.EDGEMENT, 

by ndt appfdling from an order of removal, ii, 126. 

how far conclusive, ii. 126. 
eflect of upon, 

pailics residing under a certificate, ii* 126. 
pv‘u,ons removed aslmsbaud and wife, ii. 127. 
a wife as a widow, li. 127, 

coticludes only aa to persons mentioned in tlic order, 
li. 127. 

to be con elusive, 

the order must be executed, ii. 128. 
not ex facie void, ii. 128. 
to a place having overseers, ii. 129. 
oidci directed to a parish, and the icnioval to u lown- 
ohip, ii. 129 

conclusive to what time, ii. 130. 
whether it interferes with an inchoate right td tc» 
tkment, ii. 130. 

evidence necessary to estalilflish this settlement. 

j** 

11. 13T. ♦ 

ACT OF PARLIAMENT. 

See Statute-words 

ACTION, 

where oveiseerp are improperly appointed, i, 37. 
against ovcisceis, ii. 377. 
upon bond given to the parish, ii. 296 
note, ii. 296. 

evidence to support, ii. 297. 
fur illegally committing a pauper, li. 22". 

-false leturn to a certiorari, ii. 497 
‘ ADJOURNMENT, 

of an appeal, ii. 435. 

in what cases, it. 435, 436 
hy consent, ii. 436. 

' no costj upon, ii. 474. 

Sec Appeal, 
of a seosions, li. 437 - 

to what tnre, ii. 437. 

Sec Sessions. 

huw It must be set forth, ond whu’, JI. 466. 

AD JO I KN 
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ADJOURNMENT, 

whcn.unnecessam ii. 466. £2? r* (;3) «• (i ) 

See Clerk of tlie Peace, Continuance. 

ADJUDICATION,' 

upon appeal against an order of removal, 
effect of, upon the settlement, ii. 479. 
of an’ order confirmed, ii, 479. 

, order quashed, ii. 479, 

for want of form, ii, 481. 

ADMINISTRATION, , 

how proved, ii. 104. 
exemplification, 
book of ecclesiastical court, ib. 
though a subsequent grant of, ib, 

ADMINISTRATOR, 

settlement, when gained by the estate of, ii. 83, 84, 
See Settlement by Estate. 

AFFIDAVIT, 

for a mandamus to sessions to receive an appeal, ii. 2^2 > 
, for a certiorari, a. 487. . 
how entitli^, ii. 4S7. tt. (2). 

AGREEMENT, 

to avoid a settlement, i. 319. 
by the master, i- 319* 
servant, i. 322, 323. 

to bind .an apprentice gives no settlement, i- 450 
conditional to cancel his indentures, i. 502. 
to assign an apprentice, stamped, ). 509,. 

AID, j' \ 

rating parishes.iJai-UiStso. ; 

See Rate in Aid. 

ALDERMAN; 

of London, power of, i. 43. 

not liable to parish offices, Rex v. Abdy. Cro Car. 

ALETASTER, gains a settlement, i. 552. 

ALIEN, ' ^ , . 

acquires a settlement^ ii.* 134. 

ALLOWANCE, 

of a Poore's rate; i. J7. 

MW 2 


ALLOW. 
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ALLOWANCE, ^ 

of overseers’ accounts, iL,34.7. 
by what magistrates, 347. 

under 50 Geo* IlL i), 35a. 

of an appeal ’a ithout quashing the order, effect of, i;. 
4;c. 11.481. 

ALMS HOUSES, 

when rateable, i. 161. 
when not, i. 160. , 

AMENDMENTS, , 


of orders of removal by the sessioits, ii. 431. 
in what cases, ii. 451. 

matter of form, ii,,4511,454. 
in what not, ii. 453. 

matter of substance, ii. 453. 
of rates, ii. 454. . 

under 41 Cco- HI. c. 23. ii. 455* 
not to be in a ix'tara to certiorari, ii. 457. 
uulc.'s by justlcei!* consea|, ib. 

See Clerk, oLthe.Peac^ 
APOTHECARIES, 


exempt from parish ofli<ies, when, i. 4S. 

^PPE/VL, in what cases to the sessions, &c, 

ag -ir.st an appointment of oyersieers, i. 35. i. 52, 
by w’jora brought, i. 52. 
against a. rate in aid, i. 2 r<). 
agai.ost a distres.s fora poor’s rate, i, 229. 

order reipecling apprentices, i. 493. 
against a removal , 

' nonelies, ii. 2i3..’^"h‘“'''‘" 

, • query, iftHeti^grant, ii. 214, 

or cl foreigner Without settlement, ii. 214. 
dgaiusl an adjudication asa rogue, 5 cc, ii. 244, 
against ;in order of filiation, tn: '279, 
to what sessions, ii, 280. 
tvho determiuc both on law, and fact, ii, 281. 
may qiiash' 'fe^Rrift the remainder, ii-' 

28 c. ' ' 

their judgment: j coniclnsivc, ii. 28}, 

!ht* parish cannot appe0, ii. 285.^,, 

- ' APPE \L, 
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APPEAL, 

against an order to tak^ an apprentice, ii* 318, 
master, when concluded fiorn appealing, 
pointito be discussed on, ih, &c. 
against an order of relief, 

none lies, ii. 329- 
against overseers* accounts, 

by parties aggrieved, ii. 359s . . 

who may join in, ii. 386. 
to what sessioni 4 ii- 3'io, 
previous allowance necessary, ii. 364. 
power of sessions over the balance, li. 365. 

■to order payment, ii, 365. 
compellable by mandamys, when, ii. 367. 
may remit to the justices who have allow'ed»ii. 368. 
by overseers under 50 Geo. Ill, 
against reductions, ii. 367. 
to what session's, ii. 368. 
conditions to, ih. 
power qf sessions over, ib* 
as to costs, ti. . 
against a conviction, 

by parish officers, ii. 371. 

APPEAL, against poor’s rates, ii. 383.-, 
by what statutes given, ii. 383. 
who may appeal against a rale, ii, 384. 

who may join inj ii, 385. 
to what session^ ii. 38S. 
when to a limited jiuri^ctlbn, ii;; 389. 

APPEAL, against aR,ordtr of removal, ii, 386. 
of the parties to, 4t,;386. 
to wliai sessions, ii. 391. 
not to a limited jurisdiction, ii. 391, 392. 
their order is null, ii. 392. 

APPEALS, 

against .orders of suspenaipn, ii. 386. 

notwithstanding piUtp^r’s death, ii. 387. 
against costs though under 20I., ii. 387. 
and no notiice ki 3 days, ii. 387. 

APPEAL, of entering at the sessions,,li, 394. 

entered by the clerk of the peace, when, ii. ^9.). 

M M 3 APPEAL., 
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APPEAL, _ 

special nwtion, when neCiajsdfy, fil 
at what |essions against a rstte, tK 5961 
the next, 

after rate allowed, ii. 1597. 
at what sessions against an of rertioval, 
tlie next, ii 398. 

after pauper's removal, ii. 598, 
wheii order abandoned, ii 398. 
must be next original sessions* ii. 399. 

though intervening adjournment, ii. 410. 
next quarter sessions,' ii. 389. 

not general sessions, ii. 38^, ^ , 

for the division, ii. 400. 

’ ofenteringat an adjournment, ii. 401. 
not usually heard then, ii. 401 - 
if no adjournment, consequence of, it. 402. 
next sessions is, next possible sessions, ii. 402. 
second sessions, when so held, ii;. 402. 
after agreement, to refer, ii. 411, 
instances of, ii, 402, 403,406, 407. 
when held not to be, ii, 404, 405. 
remedy to compel sessions to receive an appeal, ii. 413* 
form of entering aftw mandamus, ii. 415. 

APPEAL, of the notice of, ii. 415. 

See Notice. 

APPEAL, 

adjouming appeal for^waut of, when, ii. 4116, 8 cc. 

dismissing appeal for went of sufficient, ii.404, 416. 

ppof of/ ii. 427, 431, 432. 439.i 

objection to, ii. 443. , ■ 

appearances of parties, effect of, upon, ii. 432 . 

APPEALS, of adjourning, , 

in what cases, ii. 436. ' j 

by consent, ii. 436. . /t* 

for sessions to adyiap^jl* 43. 
if divided in opf&ioi|^v^/436, 
must not be beypi%^l^^ ii, 437. 

want’of, avoids a 

B. R. directs the sedeionsto cntef^Sj^ournmenls^/^. 

14 APpiALS, 



INDEK, 


APPEALS, * 

in whatcae^j^ 4|8. ■ V 

in what not, ii;.,438. ' ^ 

APPEALS, of hearlilg'. • 

order of, ii. 439. 

when pauper to befurodi’ced at, ii.440. 
who to produce the order of removal at, ii. 439. 
how conductc<^ „ 

when appellant begins, in cases of rates, ii. 440. 

when respondent, ii. 440. 

copy of the rate^ wheot to be read,ii. 441. 

notice to produce it, ii. 441. 

forms ill'cases of orders or removal, ii. 442. 

if sessions refuse evidence, ii. 444. 

APPEALS, of re-hcari«g, when a case is to be re-sts(ted. 
of sending down for re-statement, ii.508. 
grounds for remitting it, ib. 

not if fact immaterial, ii. 509. 
npf'in rates, ii. 510. 

, ' will rtraiit a second time, ii. 511; 
ancient form ofrcniitiing, ii. 512, 
modern practice, ii. 312. 
parties begin de nunjoy ii. 512 
unless remitted for informality, ii>5i3. 

manner ofre-hcaring appeals, ii. 513. 
a new notice, quere if necessary, ii. 513, , 
of continuances, ii J13. 
of stating the cdile a new', di. J14. 
of returning it, ih 514' 

if order contradicts the former, if. 514.., 
notice to quash, ii. 514; 

APPEAL, of the sessions, judgment upten, ii. 445'. 
who may vqt|| in, ii. 445. 
when to be adjourned^ ii. 446. • 
when sesswms may refer,ii. 447, 

\^hfen amend, 

Sec Amendments. 

■ of listing a 456. 

form of,the jud^i^nt, it. 465, 8 cc. 
in orders’of removal, ii. 4^*9> 

M M 4 APPEAL, 
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APPEAL, 

in rates, ii. 471, 

under 41 Geo/ILC. ,c. 2 $, ii. 4710 
of its caption, ii. 465. 

n.11 St appear to be given upod'appeal, ii, 46$. 
need not state the time of a removal, ii. 469. 
must not pe conditional, ii. 472. 

APPEAL, effect oFthe judgment on, ii< 479. . 
in order of removal, 11. 474. 

of an order confirmed, ii. 479. 
an order quashed on the merits, ii, 479. 

quashed for informality, ii. 480. 
of allowing appeal without quashing the order. 
n.^480. 

APPEAX, of the costs in, ii. 472. 

See Cofts. 

maintenance in„ ii. 476. 526. 

'Sec Maantunancc. 

APPOINTMENT, 

See Orders of Appointment. 
APPRENTICE, voluntary. ' . 

of the binding, i. 449. 

,by deed, i. 450. 

indcriture umitccssary, i, 449, &c. 

. who parties to, i. 451. 

master's condition in life, i. 451. 
apprentice's age, i. 417. 451, 452. 488, 
by what words, i, 475% , 

time of service, i. 453. * ■ - ■ ^ 

wbat covenants immaterial, i* 4S8. 

APPRENTICE, . # 

of the stamps, i. 457* 

for the deeds, i. 41^7, 

premium, u 458, &c. 

' See Settlement by Apprenticeship, 

of executing tho deed, V' 4 if* # 

of discharging the icidenttfi^'s, 

by two justices, i. 488! 492. ,,, 
appeal to Wssiona,, i.,49;|,':3cc. 

BO ccriioraW to removeorder, i. 492 

APPREN. 
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APPRENTICE, 

by the session$| 1. 4^8. 
what se3«ioBi8, i* 493. J 

muft cansii|t of four justices, i, 494, 
appeal, i* 494. 

by original jurisdiction, i. 494, 
extends to all trade^i, i. 493. 
either party may complain, i. 
of the summons to appear, i. 495, 
master’s appearance, i. 495, 
or default, i. 495,. 

APPRENTICE, voluntary, > 

of discharge by the sessions, i>.495. 
grounds of discharge, i 496, 
how stdted in the order, i. 49^. 

for ideocy, i. <196. 
restitution of apprentice fee, i. 
form of the order, i. 497. 

underhand and seal, i. 497. 
quare when" order conclusive, i. 497, 
of discharge by death, i. 497. 

apprentice attaining tvventy*oue, i. 498. 
by consent, i. 499. 

for minors, i. 499, 
form of discharge, i 500. 

rule for ascertaining, i. jfoi. 
cancelling the indentures^ ,i. 500, 
exchanging^thcift, i. 590, 

cancelled, ,tfiough rernaining with the master when, 

i. 5Q1.'-V; ’' ,• ^ ^ ■ 

when not, i, 502. 

consideration for cancelling unpaid, i. 502, See. 
none given, i. 504. 
of service under the indenture, i. 506. 
witli another master, i, jj'07. 

See Settlement by Apprenticeship, 
effect of a certinc^te on< his settlement, ii, 159,81:0. 
APPRENTICE^ parish,, .' 

statutes respecting, ii, 309. . 
fj,. by whom, put aut, ii, 309. 


APPREN- 
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’ APPRENTICE, 

just ccf^ consent, n. 310. 
child’ii age. n. 310. 

. m.:8ter*8 condition, n. 310. 

i ideiiturifi, now pum'd, i. 530, ?:c 
by Ti,j*istcr of, i. 5J5 
how discluivgcd, i 4. 8. 
who compdhblc to tauc, jj. 311. 

cccupierb irsidinn in tbv'paiibh, n. 311. 
out of It, ii jir. 

iMnt occ’ipieis 8cvt rally liable, Ii 313. 

Oi'Ciq.icr''f tuht*, in 314. 

in'i lb t.ii'ts not otcupiuisof itsil propelty, quin«.•, 
n. ;i3. 

£tl« gi. S, bi'ld !.g {(>, good, IT. 314, 
btJt net <jL 1 dto tuk<, ii. 311» 
coii-ptlbrig’’iJi'.K'sto ]i ovide foi, li 
by ju'tict' ’ oidrt, li 315. 
larrot ('rdci inastci to pay wagts or moit), 
Ji. 316. 

or clpthtt, ii. 31-8. 

inditiOici.t foi disobeyinj* their order, d. 317, 
penalty lol., 11 348. 

‘tdicas against an order to take an apprcntucf ii. 317 
l<y appt al, n. 317. 

whcK* master concluded from, ii. 318. 
what sessions may determine upon, 11. 318. 
no original jurisdiction by appeal, ii. 317. 
may state a case, ii. 318. 
APPRENTICESHIP, settlement by, i. 446.' 
general niLs ii..<ipcciing, 1. 447,^48. 
marriage previous to ajiptentictship irnmatnial, 1. 446. 
divi.iun of tbe stibjcct, i* .^48* 
of the fiindiug, i. 449. 
who parties, i. 451. 
n..nur, i* 451*' » 
adult, i. 45 xd 
voluntary, i. 449, 
by the palish, i>455> 

Yohiiitary by a paupef, i. 457, 


APPhEN- 
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APPRENTICESHIP, 

' for what time, 1.457. - 

less than prescribed by the-statute, i. 453. 
other'parliamentary regulations, i. 454. 
of the sumps, / 

on the deed, i, 457. 

want of, how cured, i. 45S. 
on the fee, i. 458. ; ' '' 

statutes respecting, i, 457, 458. 468, 
469. 

duty paid on, more than master receives, i. 461, 
cases exempt from duty, i. 461. 
no consideration paid, i. 45t. 
under, 208. i. 461. 

things furnished for the apprentice, i. 462. 
money to clothe him, i. 462. 
maintenance for him, i. 462. 
reservation from his earnings, i. 466. 
parish apprentices, i, 466. 

. bound by a pubKc charity, i. 46^. 
though temporaryi. 467. 
limited, 1.-467. 

contract as servant and as apprentice, 
difference between, i. 474- f 
criterion to distinguish them, i. 475«»-48i. 

See Contracts. 

of the sendee necessary, i, 506. ^ 

^exception dftime immaterial,,!. 506. 
service with the<OTgm^ master, i. 507..’ 
by consent'wkb another, i. 507.. 
by whom :5o7. 

executor, i. ,507. 
administrator, i. 507. 
parish apprentices, master dead, i, 507. 
sufficient consent, what, i, 508. 

rules respecting^ i. 508. 
by assig^npiant, ' 

sUmped, i* 509. 
by parol, :i, 509/' 


APPREN- 
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APPRENTICESHIP, 

express, i. 510. 
implied, i; 510, 

knowledge of, no consent, i. 511. 
eonFcnt to serve generally, insufficient, i. 511. 
general dischargei i. 512. 

by widow, i. 515. xxxvii. 

consent to the.particular service, good, 1-513 
after licence to depart, 1-515- 
iiislances of particular asspnt, i. 514—516. 
of knowledge of service without consent, i. 517. 
master deriving benefit from the service, i. 518, 
mu&t consent as master, i. 520. 
under the indentuies, i. 520. 

circumstances not affecting the consent, i, 521. 
of the resid-ence, i. 521. 

disthictbn between it and, a servant's, i. 521. 
forty days sufficient, i. 523. 
in what place, i. 522, - 
inhabitancy where no settlement can be gained, 

i-523* 

under a certificate, ii. 159—*63. 
serving in one place, yesidihg in another, i- 524. 
master's consent immaterial, 1.525. 
residence on ship-board, i, 525. 
during illness,givcsnoscttlement, when, 1.526. 
when it does, i. 527., 

must be under the indentures, i. 528. ' 

distinction between appr^tices and servants as to inca- 
pacities, i. 529. ^ 

- proof of the settlemeui, i. 530. 
of the binding, i. 530. 

deed in adverse parties’ possession, i. 530* 
proof by circumstances, if.540, &c, 
of other requisites, i. 550. 

See Copy. — Deed.-*- Hand-writing, See. 
ASSIGNMENT, 

See Agreement. — Stam]^'. 
ARBITRATION, ' 

justices may rtfer by parties’ consent, ii. 447, 

■ ATOACH- 
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ATTACHMENT, 

for neglect to obey a certiorari, 
by the king^s bench, to enforce an ot^er of filiation, 
ii; 2(^5. 

for not paying costs, ii. 524. \ 

sessions cannot attach pai ish oflicers for contempt, ii. 372. 
ATTAINDER, 

settlement from an attainted father, i. .28$. 
by one attaint, ii. 13€. 

ATTORNEY, 

exempt from parish offices, i. 47. 
notice of appeal when signed by, 
against rates, ii. 422, 
removals, ii. 434, 
served on, when, ii, 427. 

BAIL, 

See Bastard. — Bond.-.. 

BANKRUPT, 

overseer, proceedings, against, ii. 355. 

See* Overseer. 


BANKRUPTCY, 

no dissolution of servants* contract, i. 339 
nor apprentice's indentures, i. 497, 

BANNS, . 

published in parties* real names, or void, i, 267. 
ill surname, by njputatlon, sufficient, 
three times, i. z^8. 

BAPTIST PREACHER, . 

exempt from parish officfa, i. 48. .. 

BASTAm^ * 

now proved to be, 2. 294. 

if no marriage, i. 294. 
husband alive, i. 294. 
beyond sea, i. 294, 
divorced, i, 293. 
non-access proved, ^ 293, 

Impotent, 1,296. n. (3}, 
husband dead before issue boui, i, 296.', 
child born beyond period of ge.^tation, i. 296. 
retarded birth, evidence of, i. 297. 

BASTARDf., 
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BASTARDS, 

child extraordinarily legitimate, i, 297. 

parent’? evidence respecting child'aicgitiraacy, i. 297. 

ii. 264: 


marriages of bastards, i. 264,' See, 

Statutes coiK:erning,;ii, 245-. aj-j. 

18 Eliz. 0,3, object of^ ii. 2^3. 

6 Geo. II. c. 31, ii. 
the reputed father, 

securing him,^ u. 235; 
justices jurisdiction, ..i*. 256., 
father, 

proceedings under 6 Geo. II. u. 25??. 
under 49 Geo. III. c. 68. ii. 256. 

when to be committed, ii. 2t8, 

punishment of, ii, 306. 
recognizance, 

under 49 Geo. Ill, c. 68. ii. 29c. 

his recognizance, when discharged, ii. 258. 293. 

detained, ii. 252. 

liable to costs, 

order of filiation out of sessions, ii. 259, &;c. 
in sessions, 0*277. 

form of, ii, 267, 
evidence on which made, 

father’s confession, ii. 266. 

■ bastard’s testimony, ii. 266. 

See Order of- Filiation. 

mother. 


r V n 


secreting of, in. 2 57. 
committed, though a married woman, ii. 293, 
punishment of, ii, 306. 
custody of bastard. 


by the father, ii. 298. - 

mother, tr, v , 

different opinions respecti1%, vii. 298;—302. 
restoied to the mother, if taken by fraud or force, 
301. ' ■ 


Qtire of, by the parish, ii. 303. ? 


11. 


BASTARDS, 
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BASTARDS, 

re8idmg,iH another jilace, ii* 303. 
when the bbhgatioh ceases, ii. 304, & n* (I). 
securing pariah against the charge, ii. 2®7. 
by bond, ii. 2^7. 

its form, ii. 288, 
effect-, ii. 288. 

See Bond, 
by note, ii. 289. 

amount of sum diffcretionar}*, ii. 288. 
by recognizance, under 49 Geo. III. ii, 29:;. 

to what it extends, ii. 290. 
by recognisance, under 18 Eliz. c. 3. ii. 290, 
to what it extends, ii, 291. 
by commitment for noi indemnifying, ii. 291-^294. 
married won^an, li. 295. 
soldiers, ii. 793. 
liberated from, ho\y, ii. 293. 
commitment by the sessions,- ii. 294, 
when they can, ii. 295. 
when not, 294. 

by proceedings in the king's bench, ii, 295. 
form of proceeding on t!ic boWd, ii. 296. 

the note, iij 2S9-—295, 
rec ignizance, ii, 296. 
breach of, how proved, ii. 29,7, 
by selling property of father or mother, ii. 304, 
proceediogs at sessions upon, ii. 305. 
form of order, ii. 3c j. 

byindictmenc ftir disobeying an order, ii. 3''5,, 
punishing the rhother or reputed father, ii. 306. 
See.S“ttkment of illegitimate Children by Birth, 
BENEFIT SOCIETIES, 

bastards boiu of a member settled in mother's parish, 
i.291. ^ ’ . . 

members irremoveable 4 iU chargeable, ii. 174.«. (1). 
BILL OF EXCEPTION^ 

lies notagaiimt the sessions' opinion, ii. 293. 
BINDING. 

See Apprentice Deed. 


BIRTH, 
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BIRTH, 

9(^ttIelnellt of fej^timate children b,f» i- 27 .j. 
at the tirtb» i. 274. > ' 

the father’s, i. 274, 
mother’s, if father none, it ^75. 

^ndlatl»r’si when, i. 275. 
mother’s, ^ft&r husbancBs death, i. 276. 
parent’s attainder no effect upon, i. 276, 
parent’s after the birth communicated, i 277. 
unless child emancipated, i. 277. 

or hasgained a settlement, i. 277. 

See Emancipation, 
proofs of, i. 286. 

mairiagc, i. 286- 
pauper, the issue, i. 286^ 
parent’s settlement, i. 287. 

BIRTH, 

settlement of illegitimate children by, i. 288. 
in tlie place of .;hirth, i. 288, 
though residing under a certificate, i. 28S. 
except, 

certificate acknowledges the settlement elsewhere, 
1,288. 

mother^ emoved by X 289. 

child born in gaol, i. 299. 

or ivorkhouse of unked parishes, i. 290. 
mother detained as a vagrant, i. 201, 

member of i, 291. * 

child horn, pending ahjbrdferof removal, i. 289, 

in foundling hospital, 1. ^o. 

* lying-in-hofipiial, i. 291. 

house of industry, i. 291; 
proof of the settlonjent , i. 292- 

•by.what ■^ituess?^,, i.'29|.* ' 

hearsay ihad|^^ib]^^ i. 292# 
of the illrgitirnac^/ 4 ; i,<jj^, 

5 See Bastard.:—‘ Marriage. 

BOND, ' 

to parish in cases of ba&tardyf n. 388—29r< 
when forfeited, ii, 297. 


BOND, 
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BOND, 

not if parish supports child voluntarily, ii. 

297.. 

but tiot under irregular Oi*der|^ ii. 258. 
or father offers to maintain, h. 2^8' 
how held to. bail upon; i ii ^04* 
of paying the penalty, ii. 304, 

BORSEHOLDER, • 

settlement gained by, i. 552, 

« not if certificated unless legally chos^, i. 558. 
BURGESSES,' 

See Common. — Franchise. 


CALAMINE, 


See Lots and Cope. 

CANAL, profits of, rateable, i. 80. 

rateable, in what cases, i. 87—pj-*—i02-^iZ9. 
as profit of land. i. 121. «. (i). 
where, i. 98 — 102. 185. 

■ owner resident, i. 90—107. 

part of the voyage exempt, i. 186. 


CAPTION, 

of ai order of sessions on appeal, ii, 465. 
CASE, fpecial. 

justices not compellable to state one, ii. 457. 

stated by the sessions, in what cases. 

on over.seers appoiRtn:>ent, i. 35. 52. 

a rate in aid, i. 219.;^ 

poor’s rates, n. 450. , ^ 

need not state publidatim, !. 6b. 

orders of removal, ii. 45(). 

order to take an apprentice, ii. 460* 

on a certificate, instances of, ij. 150. 

See Appeal. 

granted only by deciding sessions, ii* '459. 
stated in what mariher^ilV4y9. 
form ofstating^rii. 459, 
should s(|ite facts, ii. 460. 
find,j^ud as a fact, ii, 4^0. 

^ee. Fraud), 
vot. ?r. >1 N 


CASE, 
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CASE, 

faqt %un.d conclude the sup^ior court, when, i,. 

’ ’ 3iv;75:--i54;?i-4^3v/, 

presumed a full statement, ii; 464. 

must be a real statement, iL ^ 6 ^, 
irrelevant matter stated, ii. 464. 
of rcctilfyingin imperfect statement, ii. 507. 
inserting fact by consent, ii, 355. 
of remitting for restatement, ii. 508. . 
ground^ for, U. 508. 
with specia(direcdoiul, ii. 511. 
practice of sending, cases down for restatement, ii. 511. 
proceedings at sessions for a restatement, ii. 512. 

CASUAL POOR. 

See Poor Casual* 

CATTLE-GATE, 

gives a settlement, ii. 9. 

CERTIFICATE, parish, 

acknowledgement of settlement, ii. 122. 
as to marriage, ii. 122. 

legitimacy, ii, 123. 
as to what facte, ii. 123. 
statutes respecting,-ii. 146. 
oi&cers not compellable to grant, ii. 148. 
form of, ii. 148. , 

under hand and seal, ii. 148. 

of a majority of officers de Jure, ii. 150. 

of the aggfegate 4 ody, ii. 15a. 
signed by <m|^ j|ne^ void, ii. 149. 

one, bpt%.cmttrchwarden and overseer, 
’berdl^ajlj'ii. 150. 
good, by 51 Geo. 3.!!. 151,. 

CERTIFICATE, \ 

should state the name of office, ii. 152. 
quaere, if churchwardens must sign one for 
a to^ndlup, 
allowance of, by 

discretionary, ii. 153V ' 
attestation of,ji. jc2. 


CERTI* 
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CERTIFICATE, 

insufficient, under 3 Geo. 11 , ii« 154. 
unneceroary, when, u* 154, 
direction of, iL 155. 
delivery of, ii. 155. 
undelivered, iu 125. 
extent of, 

•principle of regulating ita protection, iL 147. 
to what, 

after bom illegptifnate issue, i. ii. X2|, 
persons unmarried, 

grantee’s family, ii. 155. 
after taken wife, ii. 156. 
his widow, ii. 156. 
aitet-bom children, it. 156. 
apprentices and servants, u, 158, 1^9.’ 
of certificate man's widow, ii. i(So. 
serving by assignment, ii. i6r. ‘ 

persons named, 

childtcn, li. 155. 
grand children, ii. ijy. 164. 
does not extend otherwise to grand-children, ii. 157 
or emancipated child, ii. 157. 
nb distinction between children uamedand unnamed 
if residing with parent, ii. 155. n. (6) 
may be framed so as to exclude a child, li. 10b. 

or include a bastard, i. a88, 
extends not to thi^ parishes, ii. iy8. 
effect of, 

icsidents uri^r, irremovable, ii. 158. 
discharged, 

in part, and continued as to rest of a family, ii. 163. 
as to the person receiving it, ii. 16^ 
by an order of removal, ii. 163. 
by a fresh certificate, ii. 153. 
by abandonment, U* iffs* 

when whole family don't remove, ii. 164, 165 

«*(0 

by acq^uiringn new settlement, ii. xtO. 

V M a CERTI- 
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CERTIFICATE, 

don’t extend to new settlementi. 

in the certfficatihg pamh, ii it6. 
by death, li. 172. 

how, as to those named, ii* 156. 170, 
not named, ii. 170. , 

not determined by grantee’s death as to hit; wt* 
dow, ii. 172. • 

nor her apprentice, ii. 160. 
settlement, how acquired notwithstanding, 
in the certificated'parish, ii. 16S. 
serving an office, ii. 168'. 
renting lol. a year,ii. 168. 
by estate, ii. 168.. 

though under a voluntary grant, ii. 168. 
or acquired before or since the certificate, 
ii. 169* 

when by the family and servants, ii. 262. 
communicated to uhemancipated children, ii. 167. 
named or not, ib, ii. 170. 


need not be stated in an order of removal, ii. 205* 
CERTIORARI, to remove orders, 
issuable, in what cases, ii. 482. 

appointment of overseers, i. 36. i. 50. , 


m vagrancy, n. 244. 
bastardy, ii. 282. 

though no previous appeal, ii. 282. 
order to take an ap^ntice, ^i. 318. 

but not to discharge'one under 20 Geo. II. 
c. 19. i. 492. ' 


not to remove a poor’s rate, ii. 490* 
form of applying for, ii. 483. 
sijji; days’ notice of, ii. 483. 
ou whom served, ii. 484, _ . 

within what time sued out, ii. 484. ’ 

of the recognizance, H. 485» 

■ by party iiot liable to. hosts, when, ii. ^86. 
of the affidavit, ii. 4B7,. 

substance of, ii. 487, 


CERTE 
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CERTIORARI, 

of moving for the j;ule, ii. 488. 
vlion before appeal, ii. 337, 

CERTIORARI, to remo-vc orders, 
serving it, ir. 4S8. 
maluug it absolute, ii. 48S. 
grounds for denying the wilt, 11. 488. 

SIX months elapsed, ii. 488. 
appeal undetermined, ib. ii, 490, 
exception, ii, 489. 
case clear, ii. 490. 
not judicial act, ii. 491. 

d( fendant estopped fiom objecting to, when, ii,49 
oases where writ granted without complying with 
statutory regulations, ii, 491. 
foim ofthewiit, il 492, 
how dncctcd, li. 499. 

to the sessions, ii. 492. 
to a justice, li. 492. 

how it must describe tlie oiders, ii. 493. 
if misdescribed, fatal, ii. 493. 
of 1 etui Ming, ii. 494. 

by whom, ii. 494. ^ 

how many justices, ii. 495. 
iorm of return, li. 495. 

on parchment, ii, 495* 
sealed, ib, 

nothing but the orders, li. 496 
’ temedy for a false retuin, li. 497. 

practice as to returning, ii. 497, fi<o. 
superseded, when, li. 491, 
quashed, when, ii. 493. 5’02. 

CERTIORARI, to remove convictions, ii. 527. 

difference between and for removing ordeis, ii. 52B 
CHAPEL, 

rateable when, i. {62. 
methodisty 1.163. 

CHARGEABLE, 

how poor become so, li. 174, lyy. 

relieved by a parish t*iruer, ii. 177. 

N w 3 


CHARGE. 
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CHARGEABLE, 

Whtt part of a family, n. 176. ii; 140. 

Persons, 

convictedoffelony, ii. 174. 

rogues and vagabonds, idle and disorderly, ii. 174, 
unmarried women with child, ii. 174, 
single women pregnant when not removable, as charge- 
able, ii. 178. 

CHARGES. 

See Costs, 

CHARITY, 

founder of, not rateable, i. 160. 

. occupiers' of land dedicated to, rateable, i, x6o, 
161. 

objects of, when rateable, i. 161—164. 
fee given with apprentices by, 

exempt from duty, i- 466, &c. 

CHURCH. 

See Marriage, Townfliipi 
CHURCHWARDENS, 

by custom, i. 40. . 

no voter for, has a right to preside, i. 41, 
sworn in, how, i. 41. 
election of, how compelled, i. 42, 
how elected, i. 40. 
who privileged, i-41. 
thefr jurisdiction over the poor^ i. 7. 

in granting certiS^tes, ii. 148. 
parish officers, 

qnasre, whether a majority must concur. 

See i. 55. ii. 149 — 515. 
cannot sue alone for costs paid on an order after 
wards quashed, ii 474 «•{»). 
how lo^ig continue overseers, i, 55, 

See Ovei&ers* Cei^t^ate. 

CLAY PITS. 

I k % 

rateable, i. 129. 

CLERGYMAN, ^ 

exempt from parish olficei, i. 47* 

CLERGY- 
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CLERGYMAN, 

.obliged to tske aa' tipprentiae, ib 314. 

See Marriage—Tithes. 

CLERK of the Peace, 

omission to enter adjournment supplied at any time, 
ii. 439. 

cannot amend return of a session's, order but by their 
consent, ii. 317. 

must adjourn appeal if justices divided, ii. 
436. ii. 446. 

mistake in entering the court's judgment, ii. 
486. 

deputy custos rotulorum, ii. 210. n, (j). 
cannot assess costs, ii. 475. 
nor return certiorari directed to justices, ii. 
494 - 

COAL MINES, 

rateable, i. 127, 

however used, i. 127. 

COMMITMENT, 

of pauper refusing to be examined to his settlement, 
ii- 183. 

form of, ii. 183. 

for returning after removal, ii. 224* 
to what prison, ii. 222-^226. 
form of, ii. 225. 

remedy againstj^ if illegal,; ii. 227. 
for disobeying an bi[4Br of hliatibn, 

See3astard. 

of the mother,'though married, ii. 293—^307. 

^ of a soldier, ii. 293. 

by the sessions, ii. 295. , 

COMMITMENT, 

by the king's bench, ii. 295. 
of overseers refusing to accfpunt, ii. 348. 

COMMON, 

right of, quaere if rateable, i. 78. 85. 

' , . vshen annexed to land, i. 75.149, 
burgesses possessing distinct interest in, rateable, i. 149, 
ii. 429. 

COMMON, 
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COMMON, 

iru:-tees of, when rateable, i. 149. 

See Paaturage. 

COMPARISON of Hands, 

inadmissible to prove hand-writing;:, i. 533. 

.idmissible, wdien^ i. 535. 

CONDtTJONAL Hiring. 

See Hiring and. Service i^^settlement by- 
CONNECTING Services, i. 399, 400. 
rules for, i. 400, &c 

See Hirmg and Service j settlement by. 
CONSENT of Partica,V 

effect of, on entering an appeal, ii. 410. 
on hearing an appeal, ii, 439, 
against a rate, ii. 422. 
to a reference, ii. 447. 

to a judge of assize, ii. 507. 

on inserting a fact in case, ii. 50B, 
on remitting a case to sessions, ii. 503. 
CONSIDER AT TON. 

' See Deed. Estate j settlement by- 
CONSTABLE, ' ; 

order of rentbval executed by, ii. 204. 
gains a settlement, wlien, i. 552. 

when not, under 3 & 4 W. III. c, 11. i. 558, 

559 - 

common law office, i. 561., 

not liable to an order cif Maintenance for having} 
let the putative escape, ii. 278, 

. See Township, 

CONTINUANCE of ScfSions, what, ,ii. 414. 437, 438. 

how entered, ii; 466. ’ 

upon a re-hearing, ii 513. 
when sessidns have npt decided on the merits, 
ii. 519.',, ^ 

order quashed fdr want ofy ii. 307. 
CONTRACTS, : , 

difference between hiring as a. sejjvant and as an ap¬ 
prentice, i. 313—474. V- 
of apprenticeship. 

"CONTRACTS, 
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CONTRACTS, 

when terra apprentice uted, i. 476. 
a premium giveo* i. 477. 
a bindiug by deed to teach, 5 . 478. 
of hiring arid service, what, i. 251.303 —305. 

479 4 ® *• 

when it commences, i. 315, 

to do all sorts of work, i. 480. 

agreement to serve to learn a,trade, i. 483 — 

48S. 

evidence of implied contracts, i. 307. 

. . interpreted by parties* acts, i. 328. 

not by their apprtheiision'of its effects, i. 328. 
presumption of one for a year rebutted, i. 334. 
CONVENTICLE, 

not rateable to the poor, i. 157^ 

CONVICT, 

See Attainder. — Witness. 
CONVICTIONS, 

removing- into the king's bench, ii. 527. 
notice of, ii. 527. 
of tlie argument, ii.528. 
remedy for the penalty^df, ii, 52B. 

Sec removal; returaitig after. 

COPY, 

of a private deed ov isistranient, 
when evidence, i.543- 
See Deed.. 

of marriage register, I. a^8. 
of probate of a will,!. 564.'ii. 103.’ ' 
of a record, or public instrument, 
when evidence, i. 564. 
hepv proved, i. 565. 
of ^n^ofder of removal, ii. 440. 

read on heaving ai\ appeal, when, ii. 440. (i) 
of a rate read on 5 rcari'rig appeal, when, ii. 4*1- 
how to be obtained, ii. 441. 
of a notice of a|»pcal, ii. 425, 426. 

COPWof a Court Roll, ii. 102^ 
proved how, ii. 102. 

COPY of an Order, ii. 21c. 


CO RPC 
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CORPORATIONS, 

overseers appointed in, how, i. 42. ' 
rateable to the poor, i. 68. 

when not, i. 160. 164, 165* 
appeals to justices of, against poor’s rates, when, ii. 389. 

against orders of removals taken away from,u. 392. 
tolls let by, without deed, ii. 40. 

COSTS on Appeals to the Sessions, 

jione when against a pass warrant, ii. 213. 

or an order of bastardy, ii. 281. 
pn appeals against removals, ii. 472. 

justices power discretionary as to amount, ii.473. 

none upon adjourning an appeal, ii. 474. 
common costs, ii. 473., 

not made to abide event of a new appeal, ii. 477. 
on appeals against rates, ii. 475. 

none uijless tried, ii. 475. 

©n appeals respecting appreutices, i. 492. 

' on appeals against reduction of overseers accounts, ii. 

' 3 ^ 8 . 

cannot direct cler'k of peace to assess them, ii. 281. 

366. 475. ;y ,. 

remedy to compel sessions to award costs, ii. 477. 
party to pay them,.h. 477. 

See Maintenancl'... 

COSTS in the Court of King’s Bench, 

recognizance for, on removing orders, ii. 485. 
dispensed with, when, ii. 492. 
payable, if order alfirmed, ii. 524. 

' not if certiorari quashed, ii. 524. 

or t>rder quashed in part, ii. 524. 
unices for informality, ii. 525. 

. or sent down to be restated, ii. 525. 
when prosecutor liable to, after order is returned, 
. 526. - 

how taxed, ii. 524. 
remedy to recover, ii. 524. 
if conviction affirmed, ji. 528. 
paid by the relator on a motion fora luandamus/ii. 414. 
in actions against parish officers^ double, ii. 379 

« COST'S 
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COSTS and Charges, 

of a suspended order of removal, ii. 32^, 326. 

appeal against, if under 20I. ii. 387. 
quaere, if sessions can give them back, if order quashed 
on appeal, ii. 276. n. (l )• 

COUNTERMAND, 

notice of appeal in rates, ii. 433, 
removals, ii. 433, 

COUNTERPART of a deed, when evidence, u J40—^544. 
COUNTY, in which an order is made, 

how to be set forth in an order of Hiiation, ii, 268. 
in an order of removal, ii, 18^. 

COURT of King’s Bench, 

will determine whelher absence is under a dispensation 
or dissolution of servants contract, i. 344,345. 
its superintendancy over courts of criminal jurisdiction, 
ii. 482. 489. 

jurisdiction over poor’s rates, ii. 504. 

quash if principle of rating unequal, i. 208* 
when no:, ii* 206. 

. over orders of bastardy, ii. 2S2. 

enforce by attachment, ii. 295. 

take security to abide a new order, ii, 

* 95 - 

quash the whole, ii. 283. 

or part, ii. 283—295, 

concluded by findmg of justices, wh^n, ii. 460.462. 
of removing orders into B. R. ii 482, See Case, 
quashing or affirming them, ii. 499. 
practice as to, 

filing order, ii, 499. 
setting down for argument ii. 500. 
delivering paper books, ii, 500. 
of the argument, ii.’ 5 CX>, 

confine their opinkm to what appears on the order, ii, 
502—506. . 

send cafe to be’ re-rtated» ii. 503. 

but niit on affidavits, ii. 503—510. 
nor a general order, ii. 503. 

'direct particular enquiries, what, ii. 503. 

COURT 
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COURT of King*s Befnch, 

atxl that sessions hear evldeucc} h. 512. 
jurisdiction over rates, ii. 505. 
will not decide where a judge of assiac has decided bC' 
fore, ii. 507.. 

if his decision final, h. 507. 
sending a case to be re-stated, ii. 508. 

grounds for remitting, ii. 508. 
returning it back, ii. 514. 
motion to quash re-stated order, ii. 514. 
of the judgment, ii. 515. 

quash or affirm* when, ii. 515, 516. 
usual form "of /these rules, ii. 515, 516, 517, 51H.521. 
quash an extrajudicial order, ii. 520- 
iiot one made without jurisdiction, ii. 520. 
quash part, affirm the remainder, ii. 522. 

See Certiorari, Mandamus, Order, Poor Rate, &c. 
CROWN Office, 

subpoena issued by, ii. 442. n. (i). 

See jCertiorari. 

CROWN i^per, days wh^t, ii. 500. 

CUSTOMS,, 

to elect churchwardens, i. 40., 
local, how proved, 1^564. 

to regulate descent, ii. 1^3. 

CUSTOMARY Hirings, i. 320. 

See Hiring and Service ; Settlemcnb.by. 

DAIRY, • v:., - . 

renting of, gives a settle&asept, - in what cases, li. lo, 11 

' ' 5 - 

in what not, ii. ^o—jy—aS.. 
renters of, not rateable, when, i. 156. 

DAY, 

of hiring included in the year, i. 3l9r— 
of d^arture inc]u)|ed in the service, i, 549. 
fractioo of, do’es not prevent‘services connecting, i. 4c/''. 
DEATH, 

of part}'-, aftt*r what limb pi esuimedj ii, loa. 
seven years, iL (2). 

DEED, 

execution of, proved, i. 531. 


DEED 
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D. 

if no subscribing witness, i, 
if two, i, 532. . ’ 

proof of their‘hand-writing, when sufficientj^ ju ^32. 
hand-writing, how proved, i-532. 
comparison of hands, i. 533. 
scaling and deliveryi how proved, i. 53^, 
presumed, when, t. 534. «. (3). 
proof of, execution unnecessary, 
if deed 30* years old, i. 53 o; 
formerly if produced by the adversary, i, ^3^. 
but it must be proved, i. 535. 
how far evidence, 

if seal tom off, i. 53S. 
or altered, i. 539, 
or cancelled, i. 539, 

'vuitents, how proved, 
if lost, i. 540. 

loss must he first proved, i. 540. 
when proved, i- 542. 
not, i. 540—541. 

if in aciversary’s*keepingj i. 544. 
when notices to produce must be served, i. 530—5^3. 
copy ; evidence of the contents, when, i. 543. 

See Copy. Apprentice, 
parol evideuce of, when it may be given, i. 544. 

stamped when presumed, i. 544.' 
to explain a deed, W'hen admissible., u 546. 
latent ambiguity, i. 546. 
collateral fact, i. 547.., 
further agreement, i. 547, 

‘ further consideration, i. 547. 

..A* fraud in executing, i. 54S. 

habendum of, not to controul premises, ii. 66. 
but 6Hb?^equeut‘Uses,^may, ih“66. 
nmney consideraffioh, when paymeht of, immaterial, 1 
66 . 

wn whom proof of, lies, i. 67. 
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DEED, 

parol evidence of, when admissible, i. 545—545— 
548. 

when not, ii. 66. B. (i). 

See Stamp Duties. 

DEPUTY, 

serving an office by, 

gains no settlement under 3 & 4 W. Ill, 
i. 560. . 

gains one for a certificate man under 9 & 10 
W. III. c. II, i. 561. 

Descent, evidence of, n, 102. 

See Evidence. 

DESCRIPTION, 

See Certiorari. — Misdescription. — Name. — 
Order of Filiation. — Order of Removal, 
DESERTER, 

See Hiring and Service. — Soldier# 
DISPENSATION, with ser^nce, i. 342. 

implied from a return to service, i. 347, See, 
or if nothing, but master’s consent to absence appears, 
*• 353 - ' 

See Hiring and Service ; settlement by. 
DISSEISOR, 

rateable, when, i. 174. 

DISSENTERS, 

may serve parish offices by deputy, i. 48. 
ministers of, exempted from serving, i. 48. 
DISSOLUTION of a contract of hiring, i. 368. 

' express, i, 368, 

implied by a new agreement for service, i. 368. 
not by variation in service, i. 369. 
nor change of master, i, 369. 

DISTRESS! . . ; 

for a poor’s raj^ 

proceedings in, i. I2J. 

demand of rate, i. 221« 
summons, i, 223. 

^ aattyrti^Qf, i 2234 


DISTRESS, 
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DISTRESS, 

sennce of, i. 223. 

party tiot appearij'gt *■ 2*5* 

causes against granting the warranty i. 225* 
warrant granted, when, i. 227. . 

form of, j. 227.' 

may be for two rates, i. 228. 
of the levy, i. 228. 

time of sale, i. 22B. 
in a different parish, i. 2294 

county, i. 229. 
gdods exempt from distress, i. 231* 

wholly, i. 23 j. 
partially, i, 231. 
goods not privileged, i. 232. 
of a second distress, i. 233. 

to reimburse a parish expences when an order or removal 
is suspended, ii. 325, 

justices of another county must back it, ii. 325. 
DISTRESS. 

See Justices. 

DISTRESS, to compel payment of costs, ii, 477. 
DISTRESS, for levying penalties from parish officers, ii. 369,. 

370; " - 

must levy on eack other, ii. 371. 
DIVISIONS, local, for maintaining the poor, i. 7. 
parishes, i. 8. 

inconveni«ice of being confined to, i. 9. 
townships, i, 9. /' ■ 

thdugh extra-parbehial, i. 10. 
no other places, i. 10. , 

' arc as separate parishes for maintaining their poor, i. 34. 

Sec Incorporated Dikricts, Overseers, &c. 

DIVISION, 

' justices of, 

need not be to appojnt^f^seersf, i. 49. 

nor to make aiv^[|)rder of removal, ii, 191. 

DIVORCE, 

proof of, i. 273—298. 

See Mariiage. 


DOWER, 
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DOWERj right of, 

giyes no settlement to second husband, it 82» 

See Quarajitine* 

easement, 

not rateable* i. 79. 

ECCLESIASTICAL Court, 
sentence of, i. 273. 

when necessary lo avoid a marriage, i. 273. 
unnecessar)', i., 272—273. 

ELECTION to an Office, 

to confer a settlement, i. 558. 

" by whom, i. 556. 

must be legal, i. 558—559. 

See Office; settlement by. 

EMANCIPATION, i. 277. 

by gaining a settlement, i. 277. 
by marriage, i. 278. 
by separation, i. 278—282. 

none by separation, during minority, inhere, i. 
278—283. 

by carrying on trade, i. 278. 
when return during minority, i. 278,279, 280. 
after majority, i, 282. 

father acquires settlement while son a minor, 
and he continues separate after twenty-one, 
i. 282. 

though child under another's controul, i. 279. 
separation which donH emaneijpate, 
occasional, i. 284. 
imbecility, i. 2B4--285. 

, drummer in a militia, i. 281. 
effect of, upon settlement from a remote ancestor, 
i. 285, 

effect of, upon .a, fhthei^s settlement by hiring and 
semce, 302 
ENGINE. ^ ♦ 

See Machine. 

ERROR. 


See AmendmapU 


ESTATE, 
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i.STATE, 

settlement by cetnte> what, n 
m Avhat ii. 58. 

in coiporealhj)s?%4itament3» 11. 58. 

must iss^ie fiom the k alty, ii. 59. 
annuity <chargidtl on pei «onalty, itt' 5:9. 

Xq an o8lc^ting schoolmaster, iiw 60. 
vv4iere he gain one, u. tlo. n. (i}< 
kind of tenure,.ii ^lo. 
duration of interest, in 

foity daysb^ »• <50v * 

widow's quarantine, ih^ 6 t-^z^ 
right of dower, 11. 61. 
guardian inksacag^ ii. 
tenant at will, no settlement, ii. 6i« 
of acquinng an estate, 
by descent, ii* 61 
purchase, ii. 62. 

^ p^der 9 Geo. II c. i. 545. 
abject of that act, ii. 62—63. 
cases out of, h. 62 — 63. 

conveyance to ft dauglbtij^ apd her husband, 11 64 

&». (i)» V 

a sun-in*law|t and th^^ iosue of the marriage, 11. 64 
' a son, in cooiiderfttfon of affection. See. 11. 64. 
consideration m’xed, 

affection &. I ol. li. 66» i 
grant of a new lease ou surrender of old, ii 67 
by devisee to children, ii 68.“ 
to executors, ii. 68—6y. 
of a yearly Wse, ii. 69. 
unnfcesi*ary to prove the wdBl, ii. 69 
adtninistu.tui taking letters of administration, ii. 6 g.^ 
not if he doc's not take thorn out, u. 60. 
or if taken out after termexpire^ ii. 83. 
or entitled to adiniiiistrafron, but others jointly m> 
teresied, ii. 85. * 

sole next ol km does, ii. 85. 
estate by marriage, ii 70 
though equitable, if. 8 t. 

votr. tf. 00 ESTATE, 
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ESTATE, 

joint purch?i8er8 under 30I. none, ii. 71. 
when husbdnd not tenant bjr curttsy, ii. 82. < 
by right of possession gives a settlement, ii. 71. 
thirty yearti ii. 7 r. 
twenty years, ii. 7a, 
less than, it. 72. 

ESTATE, settlement by 

an equitable title gives'a settlement* ii. 73, 74*. 
mortgagor, ii, 74. 
trust disposition, ii, 75, j 6 . 
under a bond for quiet enjoyment, ii. 75. 
schoolmaster endowed Cestui gw trmt, ii. 77. 

cestui que trust, by devisee’s permission, ii. 81, 
by a legatee, with consent of co>legatee8, ii, 78. 
devisee of a liberty to reside, it. 79. 

' must be a legal or equitable interest, ii. 81. 

fee descending to wife unreduced into possession, ii. 82. 
mortgagor’s possession to overlook repairs, ii. 86. 
trust disposition, reserving surplus, ii. 87. 
under 5I. to wife’s use, ii. 87. 
estate must be vested in possession, ii. 88. 

t^nt jp reversion, pone, ii. 88. 
though defeasible, sufficient, ii. 89. 
continue forty days, ii. 89. 
personal occupancy unnecessary, ii. 89. 
infant in tjie paj'ish, ii. 89. . 
landlord lodging with tenant, ii. 89. 
beneficial interest not required, 

mortgagor or iportgagee in possession, ii. 9*. 
trustee, ii* 3)0. 

number of tenants immaterial, ii. 

or receipt of parish relief, ii. 92. 
estate purchased under. 9 Geo. I. c. 71. ii. 92* 
ESTATE, settlement by purchase of, 

meaning enchase in the act, ii. 63. 92. 
monied consideration under 30/. it. 62 ••63—92. 

’ though partly.annual, ii'. 9^, 

grant reserving quit-rent, »• 95. 

' lessee paying a/. a/« u< 94. 

ESTATE, 
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ESTATE, 

act extends only to first acquirer, ii. 63. 
purchase by husband under 30I settled ott ii. 87 
joint purchasem under 30I ii 71. 
to whatfcstate the act extends, ii. 92. 
eiicrease of value after purchase, n. 94. 

consequence pf re^purchase, ii 94. 
a new lease for a money consideration, li. 94*. 

of a copyhold, where 30I includes court fees, iu 
. 95 

purchaser may borrow the money, ii. 95,96, 
must pay it ion 4 fide, ii. ib 

purchase subject to a mortgage, ii. 98. 

ESTATE, settlement by, 

of the residence, ii 99 

forty days in the parish, ii 99. 
need not be successive, ii 99. 
nor on the estate, ii. 100. 
of the proofs necessary, ii. loi. 
title to, ii. 101. 

not determined on an order of removal, U- 71. 
conveyance of, when presumed, it. 73. 
equitable gives a settlement, ii. 74. 
EVIDENCE, 

of the parents to bastardize their issue, i. 297. 

of the mother, i. 298. it. zfii. 264, 265. 
party estopped fronr giving, when, i- 460. 
parol of deed’s contents, i. 444^ 

inadmissible to co^ttidict writt^ agreement, i.54^. 

explain patent anibiguity,* i. 546. 
admissible to ejeplam latent amlfiguity, i. 546. 
admissible of a fact collateral, i. 547. 
of a further agreement, i. 547, 
of an additional consideration, i. 548. 

not against the consideration stated, ii. $d«o.( i) 
to shew fraud in ezecullag it, i.’5'48 
' general rules respecting, i. 549, 550. • 
of being placed in an office, i. 
of local customs, i. 
of written instruments, i. 530, 8£c 
002 
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EVIDENCE, 

See Deed. 
dtKumenU, i ■ ‘ 

of ti*It" to an estate in fee, ii, tor. 
by descent, ii. 102# ^ 

of pedigree, hearsay, ii. 102. 
to an estate tail, ii. 102. 
by copy of court roll, ii. 102. 
cusloms to legulate descent, ii. 103- 
l iken strictly, ii. 103. 
of title by will, it. joj. 
to freteholds, ii. 103. 
leaseholds, li. 103, 
of title hy adminibtratiott, ii. 1O4. 
not so strict ui scttlcnents as ejectments, i. loy. - 
to avoid :i ceitiiicatc, h. 170. 172. 

to remove a pauper, ii. iSi, 1B2, 183. 

«v ail ant an order of hliatiou, li. 261. 
w*hen wW voce^ ii. 261, 

. mpthe>-*8 testimony suiBcient, ii. 262. 

if n man ied^ woman, ii. 264,265. 
mothof^b CJiamination, ii. 262- 
to what confined on heaiiug appeals against removaU, 
li. 293. 

EVIDENCE of bettlemcnt, 

by acknowledgmeiit, ii. uB, &e. 
apprenticeship, i. ^ jO. 

I^irth of legitimate children, i, 286. 

illegitimate children, i. 192 < 
estate, ii. 101. 

f ii * 

hinng and service, i* 43^, 
marHage, i. 260. 
office, 1. 563. , 
taxes, ii. 116. 

teuement of iol.*a-year value, 11.57. 

.See Register, Wiincss, &c. 

EVIDENCE, 

to rate persona! property, h 176. '«:93. 

EVIL Fame, 

persons of, deemed Actually chargeable, ii. 174. 

EX ^MI- 
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I'XAMINA'l'fON by justices, 

for an ordor'of mu&t be before two, ij* ^66. 

piebci.ci* of reputed fatbvji during n*onaan*8 exami¬ 
nation unuccessaiy, n. ^ 66 . ' 

for an o'd'j of lemoval brfore twojullfce*, H» 182. 
before justicefe wbo do not remove, ii. 182- 
evidence, when, i, 444, 445 

EXAMINATFON of a putjper, 

no evidence of his seitlemcnt, i. 44.4. * 

« xcept uudcT mutiny act, i. 444, 445. 

EXCEPTIONS of Time in contract of service, effect oi^ i, 

33 y» &«■ 

of apprenticeslup, i. 5^6. 

iiXECUrORS, 

rate demanded from, previous to a distress,, i, 221 
not obliged to keep testatoi’s apprentice, i. 49'<. ii. 


may consent to service under indentures, i. 507. 
not of parish apprentice, iu what cases, i. 507. 
gains a settlement when, ii. 68, &c. , 

See Estate, Settlement by, Evidence, Ptobate, Will. 
EXEMPTION, ' . 


property exempted from poor'a rate by statutes, 1. 

fot lent of beneficial occupation, i. 82. 158, 
159, 162. 179. ^ 

See Poores Rate. 


EXTRAPAROCHIAL Places, 

when overseers appointed for, i. 10. 
when nut, i. 10, 11, 14, 
may be rated in aid* i> 211. 

no settlament gained in, i, 419, 
but hiringma) betheip, 1-419. 
no lemoval to or from, ii 179. 1S6. 
See Township. 

FACyS, - in¬ 

stated how, U.459. 

, See Case, Special. 

FAIR, 

profits of, not rat<lable, i« 79 
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FAMILY, 
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FAMILY, a too general description, ii-196. 

See Order of Removal. 

FARMER, 

not rateable for his stock on farm* i. 78—179. 

• if fed on its prodnce, i. 79. 

rateable* if nut* i. 80* 

for entire profit of his farm, i. 155. 180. 

FARM, tin, 

- rateable, i. 84. 

'FATHER, 

of a bastard* how proceeded against, ii. 256^* 
chargeable and rerooveable, when, ii. 194- 
See Bastard, Order of Filiation, Emancipation* Evidence. 
FEE of an Apprentice, . * . 

restored, wherr/^. 97. 

felony: 

See Attainder. 

FILIATION. 

See Order of Filiation. 

FISH,^ 

|me of, rateable, i. j(26—145. 

fishMy^ 

incorporeal, rig&t to, hot rateable, i. 81. 
FLEET.PRISON, 

prisoners in, not rateable for their rooms, i. 153. 
warden of, rateable,, i. 154. 

settlei^Qt. gained within the rules of, ii. 154* See 

«. ^ 5 - • - . ' 

FOREIGNERS, 

ixremoveable, in what cases* it*, 180, 
may gain a settlement, ii. i$4,* 

wife retains her maiden l^l^ent, L 35.8, 

'» children follow mother’s settlement, i. 275. 
FOSSILS, 

rateable, i. 139) 

FOUNDLING Hospital, 

bastard born in, settled with the mother, i. 390. 
servant in, gains no settlement, 1.4.^3. 
FRANCHISE, 

, person removeable froinji! ^4^, 


FRAUD, 
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FRAUD, 

in appointing oveiwere oh Siinray, i. 51. 
never presumed,ii. 461. , ' , 

must be found in a special case, ii. 461* 
how far cognizable at sessions, ii. 461. 

B. R. bound by the finding of, when, iu4fiij. 

may determine that.no fraud, ii. 462. 
prevents a settlement, i. 257. 

• by estate, when possession fraudulent, ii. 41. 

relief, after purchase, not decisive of fiaud, 

ii,9r. 

or taking a tenement, it. 42. 
or bastard^s birth, i, sSg. 

not by marriage, i. 259. n. (7). 257. «, (i). 
in a certificate, ii, 123, - . 

See Deed. 


FUNDS. 

See Money-stock. 

FURNITURE, 

of a house not rateable, 78. «. (i), 176. 

OAOD, 

bastard bom 
GATE-KEEPER. 

See 

GENERAL Hiring,!. 323. .. 

See Hiring and Service, Set^l^ent by.* 

GOODS, ■ 

privileged from di8tptss,> when, i. 2^1. 

GUARDIAN in Socage^^ .79. 

See Est^e, Settlepient ' 
HABEAS-CORPUS,. > : 

to remove one.c^mifted under anijorder bF filiation, ii. 
282. 

to restore a child to its mother, when, ii. 301. 
HAMLET, 

overseers appointed for, i. 16 , it. ' : 

See Division, Township. 

.hand-writing; 

proof of, when sufficient, i. 
how proved, i, 532i 533. 

004 HEARSAY 


in, settlild iq, matemalllPli^^ 


1.290. 


Tutnpike Road., 
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HEARSAY, 

when evidt^ncc, i. 287—398.11. lor 

to prove a pedigree, «. roi. 
wlitti not, i. 292. 443, 
to prove a tilth iettiemeni, i. 292 
what not in an oulet of icmoval, ii. i8i. 
HERBAGE and Pannage, 
nature of, i, 77. 

« not r^tfablf, when, i. 79 
HERDSMAN, 


gains a settlement, when, 11. 36. 
HEREDITAMENT Incorporeal, 
when rateable, i. 81—90. 
if possessor resides rateable to poo^*, &.C. i. 90 
otberwfie not, i. 8 r, 

and see v 7^ & scq. 
HIRING and Service, Settlement by, 
statutes respecting, i. 299. 

division of subject, i. 301. 

♦ I may gain one, i. 299. 

unmarried persons, i. 301. 

^mp exceptions, i. 302. 
witiicW<*manc»pated chiidron, i. 302. 
of emancipation a. referred to the hiring, i 302. 
parties to the contract, i. 303. 

must be capable of contracting, i, 303, 
.deserter cannot,i, 303. 

,, nor apprentice, i. 303. 
their rclaiionship in:||aatjnrinl, i. 304. 
natuiv of 6crvicf» i. 304. 
kind of wage^, i, 305, 
times of payment, Ha 
alteiations in, during the contract, 1.305. 
rules respecting contract, i. 305 
must he a contract, i. 305. 
express or implied, i. 306. 
explained by parties conduct, i. 306 
evidence of an implied coctract, ’ 307 
may be icbutted, i 30B. 
tnstances whert none implied, i 308 
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HIRING and Service, Settlement by. 

foot-boy living with hia rtiaster^s barber,, i. 308. 
boy taken out of charity,' i. 308. 
helper to a waiter, i. 309. 
effect uf previous situation on, i. 310. 

negro slaves serving in 316. ‘ , 

villein, i. 310. n. 

girl with her reHittiori, i. 310. ’ 

. pauper let out by his parish, i. 311. T- 
allotted without bis copaent, i. 312. 

^ otherwise if he consents, i. 3t2. 
must be a coiitract of service;, *''5^3* 

not to serve as an apprentice, i. 314. 
instances, ib~ 

. invalid don’t vitiate previous itontract of service, i.- 
314. 


See Contract. 

one entire prospective contract for a whole year’s ser- 
vidiB,i. 315—318. 

lime of making it .material, i- 3 
when it begins, i. 316. 




i 


successive hirings for les^than year, b! 
successive half years, i. 317. 
though the custom of the coiiptry, i* 317. 
or done to defeat a settlement,,i. 319. 
customary hirings, ^u^aere, of, i. —320. 

^od, if for 3&5;day8, i. 321.. 

' must be prospective, i. 321. 
retrospective, hirings, i. 32 1 . 
conditional hirings, i. 322. 

to leave within the year, if partiejj like, i. 322. 
gives a settlement, i. 322. 

■; though inserted to avoid it, fii. * ' 

general hirings, i. 323. ' 

when implied, 333. \ ' 

•indefinite hiring, S.'S24. ‘ , 

after one for less than a year, i. 325- 
servant quitting within the year,i. 325. 
special hirings, i.325. - 

kinds of, i* ^ , 

' maiNp 
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HIRING and Service, Settlement by. 

how inferred, i. 326. 

circmnstjnccs which infer a yearly hiring, i. 326. 
coutr'^dictory, how interpreted, i. 326. 
by parties acts, i. 328, 

.fpecial hirings receiving wages, periodically, i. 32S, 


529» 330 

iVference of, how controlled, i. 331. 
h'riiigs witli warnings, i. 331. 
time of payment and warning differing, 1. 332. 

warning coupled with circumstances, i. 334. 
presumption qf yearly hiring, negatived by other 
circumstances, i. 334. 
raising wages within the year, i. 334, 
receipt of, for a less time on quitting, i. 335. 

Exceptions of time in the contract, i, 335. 

seasons which the law would except, i. 336. 
particular hours of the day, i. 337—341. 

though servant has worked during, i. 337, 

, agreement to deduct wages for loss of time, i. 338. 
lexc^tions of days at ceitain seasons, i. 339. 

liberty to substitute another, i. 340. 
servant io the miiitia, i. 3 39. 
bleacher working, $tipa^ted task, i.341. 
distinction between anexcepUon and a dispensation. 


i. 340. 

of theycaris service, i, 341. 

365 days, i. 345. 
actual service, i. 

• constructive service, i* 34a- 
dispensation with, 1. 342. 
in law, i. 343. 
by consent, i. 343. 
express, i. 343. 
implied, i. 343. 
dissolution pf, i. 343. 
by consent, 1. 343. 
order of magistrates, i. 344. 
distinction betweeg and a dispensation, i. 34^. 
absence from service, i. 344. 


HIRING 
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HIRING and Service, Settlement by. 

under a dispensation, i. 344. 
a dissolution, 3 <14. 
without consent, i. 34^. 
it is a question of fact, i. 344. 

in the beginning of the year, i. 345—347. 
348. 

absence in the middle, i. 348. 
end of the year, i, 345—353, 

fur last day immaterial, i. 349*^3 |»o, 
dispensation implied from a return to service, 
i- 347 - 

if QOthing but the master’s consent appears in 
the cas^, i. 353. 

length of absence immaterial, u 349. 

thirteen weeks, i. 349. 
putting another in the place, i«340~35o. 
making compensation, i* 351. 
serving another, i. 353. 
with express consent, i. 353. 
on master’s account and request, i. ^5, 356 
from master’s inability to keep a seq^^t, 1. 359. 
his bankruptqy, 1-359. 
information against, i- 359- 
absence by sickness, i. 360. 

distinction respecting, i- 361. 
to look for a service, i- 361. > 

master preventing the service, i. 362, 363. 
by consent, to avoid a settlement, 1. 3<?5,3/17. 

. service by operation of law, i- 357,358- . 

at lawful times, i.358- 

according to custom ofthe country, i. 341. 35$. 
dissolutions, i. 368. 
express,!. 368. 
implied,!. 368- 

from new agreement, i. 368. 
not from alterations in contract, i. 369. 
inferred, though a return to the scrvica, i. 370. 
quitting upon warning, i. 37?. 
at the master’-^ rt-quest, i. 370.373.(a ) 

HIRING 
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IN 15 EX. 

llI!p.lNG and Service, Settlement by. 

and accommodation, i 375. 
iusi&ted upon by ma&ter, cwt>«nttd tw by Borvant, 
j 376 ♦ ‘ 

in t.iukflie«8, i. 377—379 
to be martied, i 380 
look ioi a Service, i 380. 
in the mthtia, 1. 383. 
by a rnagistrate, i 384. 

by agieemciit before, i 384 387 
servant going it^o new >er\icc, i. 38<S 
by an order of lomoval, i 387 
gionnds for di,tingujslung between dispenaatioit 
and (j[i&$oluttoni 1-381, 382. 
mpcifect s^nce, i. 3^9 « 

of covenant serv’ct. i ^89 
caused by the niaitrr, i 390 
-enrant’s imnun ably, i. 391—394 » 

liircd after ofloncf* committed, i 393 
caused b^ serva’it,. 390—397 
master's III u.'gr, j 397, 398. 

disfoluti jp iufened from absence on these ac¬ 
count .,1 39^* 

servant's coniuiementf Oh a charge of bastardy, i 
394. y ^ ' > 

cotmccliiig service, j 399. ^ 

* reasoi foi, 1. 400, 

■ v^da'SmpUc^ conti actyg, k 407. 

•ervipe nfvjd not bf ^yearly hiring, 399 
V ^ time and uatnre of'sei^e immaterial, 1 401 
query, by Itiinor horvice subse- 

quent ^ hinug, i. 4of. 

rnled for cptinectin^ servldesi^ 404- 
* must form an entire 404. 

j\ intetmissiqsn of a day prints it, i. 405. 
function of a day not, i. 46^, 406. 
contain no e^mpiion, 1.408. 
hiring to btttl doth, i. 408. 
contract 'siient as to Sunday, i, 408- 

lURTNC 
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HIRING and Service, Scttleneut by. 

same piiaciple as i>i di«pensa(.ioD.s> i 
409 

servant^nmanied, i. ^lo. 

before second hiru^, 1.470, 4JT. 
less than 40 days ot Sv-’'vicc,jl.4r2 
what service under yearly 1 necessaiy, i. 47 
const ntctlve service sufficient^ *‘4*5* 
service with different 1, 

an executor, i. 415. 
assignee of a farm, i. 416 
oihir cases, f. 416. 

•f the residence necessary, i, 418. 

, forty days, i. 4 / 8. 

how' reckoned, i. 

how reckoned, if service in diffcienl places, 1. |2 t. 

in what place, 1 419. 

different parishes, i. 420. 

where no settlement can be gained, {,421. 

SI rvice and residence in distinct panslx s, 1. 415 
servants* conduct during, immaietial. 1. 436 
must be partly under a yearly contract, 1 
and within a year,, i. 429. 
in sickness, 424, 

gained in pari^i A. but notitt B. under s|me hiring, 
i. 426. 

under disabilities, i. 428, v’ 

distinct ycatly huings, i. 429 430 

* a certi^cate, i. 452. 

with a certificated peison, i. 4|2, 

member of a benefit society, i. 432. 
in Foundling hospital, i. 452, 

, Magdalen hospital, i, 432. 

proofs, i. 43 ?* 

v of the hiring, i. 433. 

by implication, i. i 33. 
presumption of, icbutted, how, I 434. 
of the yearns service. 
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HIRING and Service, Settlement by. 

%\hcn interred, i. 435. 
of the rtsideuce, i. 435^, 

HOCv’RINGER may gam a scttleuiil^t, j 582. 
HOSPITAi^ Lands rateable, i. i6o<-*z62 

See Chanty, Corporatbns, Poor's Rate. 
HOUSES latcable, 1.71. 

v^hen upon an unequal principle, i. 199. 

turned into a shop, i. 196, 
occupied, when, for rating, i. 148. 
occupiers rateable only for the time they occupy, i. 61. 
if divided into tenements to be rated separattly^ 
i. 152, 

if into lodgings, ownei rateable, i. 152. 

See Conventicle Charity. — Poor's Rate, See, 

HOUSEHOLDER, 

See Overseer. 

HUNDRED, 

See Rate in Aid. 

HUSBAND, 

not bound to maintain his wife's relations, ii. 232. 

although he acquires an estate with her, 11 232, 
lemoval of a woman as his wife or widow conclusive of 
hts settlement, i. 270, iL 127. 
impotence, if proved, i. 296^. 

See Access—dSastard—Certificate •— Married 
Woman —- Settlement by Marriage — by 
4 Estate. 

IDIOT, 

fnarrlage of, void, i. 272. 
ap^ntice discharged, i, 49^. 

JEWS, marriage of, i. 263. 

divorce of, abroad, how proved*, i 298. 
maintenance of their protestantcUiidren, li. 229. 
ILLEGITIMACY 

See Bastards. 

IMPROVEMENTS i^ateable, 1.197. 

INCORPORATED Districtn, ii. 320. 

See 3* Geo. JIl. c, 83. 33 Oeo^llf c. 35, 

U COR- 



INDEX 


incorporated, 

36 G«o* III. c. xo. 41 Geo. III. c. 9. 
52 Ceo. in. c, 25. 

Appendix. 

INCORPOREAL tencmentj, 
defined, i. 78. (2). 

INDEMNITY 

See] Bastards. 

INDENTURES, parish, 

assent of justices to, how proved, i. 452 <-536 
See Apprentice. 

INDICTMENT, 

against persons refusing the oiBce of overseer, i. 36, 
against pau'sh officers for not accounting, li. 354—373 
for not providing ‘or, or mkpting the poor, ii 373. 
not receiving them, &c. ii. 373. 

con^iring to burthen another parish, ii. 372. 
disobeying an order of maintenance, ii. 111, 
returning after being removed, ii. 234. 
non-payment of costs, ii. 476. 

B. R. will not quash an indictment for a serious offence, 
ii. 374. 

INFANT, 

may reside with its nmther for nutture till seven years 

old, ii. 141—303—324* 

bastard maintained by the parish, li, 303. 

See Bastard. 

pauper may hind himself without magistrate’s assent, 

h 45* ■ 

his indentures not cancelled by h» sole conseutf i. 498 
marriage of, adl **^264. 

See Maitiage. 

INFORMATION,, cftminal, 

form of moving for, ii. 374. 
granted only in extraordinary, cases,* u» 375. 
instances, ii. 375. 

court looks to party’s motive, ii. 375. 
rule not to grant it for comifu'Hng to have a pauper 
married to discharge the pariihi 37f > 


INFOR- 
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INFORMATION q’lo warranto, 

hcN not foi the office of churchwarden, «• 375' 
INHABITANT, 

dtfiitiou of, 1 68 (i) 
h)‘blc to ratv, 1.6^ ct ie<| 

INROLL M£NT of niJenture^, 

want of, pieveoU not a settlement, i* 454 

, See Apprentici i»hip, Scitlcnicnt by 
INTENDED, 

what ihall be, 505. 

Ste Oidcia 

JOINT Purchaser ^ f at> Estate, ii. 
occupier of an estate, li. 91/ 

of a tenement, li 30—40^45 
See Occupation, Joint 
IR REMOVEABLE Persons, 11. 15^ 

From connection, ii. 139. 

husband and wife, ii. 139. 
unless separate, li. 159, 
otherwise not, iL 

though husband no settlement, ii. 140. 
except by consent, Us 
nurs'^ childicn, ii. X41. 
master and apprentice, U* ^ 8 c n. (5) 3 c (6)> 
servatU;, ii« ^42. 

not if settled there, it. 
want ot jurisdiction, 

» residents on their own estate, ik 
though huibandieUewhere, ii. 143. 

, seems fiom a fnitic^ise, ii. 143. 

persons in extuparochtsd plft^, ii. 143. 
without settlement, ii 144. * 
casual poor from accident* u* it. 

8CCU8 if from begging* ii. 14;. 
bf c^ificate* ii. 145. 

Certificate, *S 
unidler35 Geo. Ilf, c, 131. n. 174. 
all, until chargeable, R. 175. 
if likely to be so, ii. 178. 


IRREMOVE- 
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. RREMOVEABLE. 

exce^jtions, 175. * 

residents tindct 9 ceitificate, ij {75. 

cuuvicU of larceny 01 felony', ii. 175. 

, rogues and vagabonds, ih, 
leymted thieves, ih. 
pi egnant single women, when, Ih. 
when not, ii. 178. 
pregnant married women, ih. 
mnnilies of milttia<4nen, &c. il. 201. 

Sec Chargeable, Removal, App. and the dif¬ 
ferent heada respecting Settlements by 
Estate, &c. 

bDGMENT, by the sessions,li. 445. 
manner of, ih. 


act of the court, ii. 446. 
form of, ii. 465. 

must state their authority, ii. 465-. 
adjournments, when, ii. 466. 
made on appeal, ii. 516. 

.should refer to the order, or rate, ii. 468. 

but not time of removal, ii. 469. 
whether on foi*m or merits, ii. 469. 
on order of removal, how framed, ii. 469. 

allowing appeal don’t quash^ the order, ii . 
grounds of adjudication, when stated, ii. 47c. 
on rates, ii.' 471. ^ 

direct rate aot to be paid, ih. ^ 

or to be repaid, ih. ^ 

must not be condhWnal, li .j7i. • 

BeeOirder, &.C* ] 

V DGMENT by thecowt^of King’? Bench* ii ^15 
their jurisdiction oyCr oldcts of removal, ii. 315, 
where more than one, ii. 51^. ^ 
how limited, ih 

form oftfie ride for, $cp. ii 516. 

confined to tormt of original mlc, 11.5x6. 

See Cow t qf King’s Beifiqh. 

rot - 11. *<> P ** , ,, '.HIDI- 
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JUDICIAL Acts of magistrates, what, 

Sec Appientit'esj Parish.—Ministciial Acts. 
0 » der of Filiation.—Removal of the Poor. 

JURISDICTION* 

oi sessions must bv set forth in their erder upon an ap¬ 
peal, ii. 465 

See Or 4 ei 8 , Justices, Sessions, 

lUSTlCES, 

of division**. 

Sec Division. 
of quorum. 

See Quorum. 

jurisdiction in their own parish, i. 222- 
,resident in an adjoining county, i. 253 
power of, discsetiouary, in granting distress warrant*^. 

answerable for illegal wanauts, i. ^24. 

not so for illegal conduct in distraining, i. 22ft. 
nor granting a warrant to distrain for a rate 
without notice in writing, i.235. 

KINC/s BENCH. 

See Court of King*s Bench. 

LABOUR, 

profit! of, nqt ratejSk{>le* i- 192, 194. 

unless accumulated produce, i. 145. 

LAND, 

how rateable, i. 71. 

', profits of* i. 72. 
artificial profits, i. 73. 

. toiyingpath, t. 73. 

.. dock, i. 73. 

several fishery, i. 73'. 
lock and tunnel of canal, i. 74* 

' lot and cope, if. 

’ farm tin, I. 84. 

^common right annexed to, 
way leave, i, 75 • 
weighing engine, t. 75. 
carding machine, i. 75. 

*' malt niull, i. 77* 


I .AND, 
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EANB, 

rents of, i S2* 

when not, i S 6 

slock of, when rdtccible, i 179,180, 
when not, i 80 

punciplc of rating-, 1- 195, 196 *07. 
modts of rating, i 195 »97 9 ny 

with leler^nt c to iy' jses, i iQf—197* 
ImptoMiitncntHoy uuble, u J97. 
value, how ascertained, 1 *01. 
pleasure grounds, f 20 ^ • 

* uncertain profits of, 1 204 
who rated for, 1. 154, See, 180. 

EANDEORD, 

where rated, li j r i. 

See Xaves ; Settlement hy. 

EAND Sale Colliery, 

renting gives a settlement, 11, 48^ 
value ot, how estimated, 11. 31 
JLARCE^Y 

See Chatgeable. Felony. 

LEAD Mines, 

uot rateable, 1. t 28 

duties fnimit rateable, i. 
toils from, rateable, i. 8^. 
landloidof, not rateable for rent, i 86. 

See Mines. 

JLTCENCE, 

marriage by, i. 261. 
fpecial, iB. 

dutj upon, nB (3) 

LIME Works, 

rateable, i» 129 

LODGER, " ^ 

not rateable for his dwelling* 
settlement |j3i^ed by, n. 8. 4at 
I-ONDON, 

See Alderman, !Physfdiaile, Ik^, 

LOT AND COPE, 

of tin m^nes rateable, i. 
calamine rateable, i. 

r p 1 
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Ll’NATlCK, 

See Marriage, &c. 

MACHINE, 

profits of, i^teiible, i 75 < 

contract to use gives ijo settlement, li 20, &c 

See TenetMnt, settlementl>y taking of 
MAIDEN l^ettlemetil, ‘ ’ 

I emoval to. * * ‘n 

Sec Settlement by Marriage 
MAINTENANCE of the Poor, n.2%8 

how, previous to 43 Eliz;., 2. , 
by relations, h. a'sS. 

under nrhat statutes, ii. 228. 
by what sessions ordered, ii. 229. 

may order money to be paid to another county, ii 
230. 

their,authority original, ii. 231 
not to be delegated, it. 
relations chargeable* ii. 25 i. 
form of the order, fl. 233. 

may be retrpspeetire, m 234* 
include several relations, quaere, ii. 234. 
punishment lor d^beying, ii. 234 
♦penalty, ii. 234. , 
indictment, it. 

remedy againat, ifiUegal, ii. 235 
by paints, 

statutes concerping, ii. 256. 
deserting tlicir ii* >57 * 

‘ justices may seiae, part of their propeity, ii. 

' 237 * 

^ form of the order, ii. 157- 
vjs^^jfirtro!i,pectiifc> ii. 238- • 

^tenanL* of lands may dispute its 
* • fcg^ty* iis«<f39. 

neglecting to work," d* *4*' ' ‘ 

^ . exceptions, ii. 242. ■*' <* 

, . See Vagrant, |to-, 

of bastards, ‘ ‘ t"* ■*, 

how specified in the order,' luifff 


MAIN. 
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MAINTENANCE, 

money paid, when, ii. 274. 
maintenance reasonable, ii. ^75., 
continues only whUe bastard chargeable, ii. 275 
till child attains years of age, good, ii. 276 

^ f C fourteen years, bad, ii. 

* cannot order grosihgtlttfto^lilftd Aild ^prentice, ii, 
nor father to give security, ii. 
of apprentices. 

See Apprentices, &Ct 
of parish poor, 

statutes concerning, ii 320. 
order for, K. 320. • 

by one justice, ii. 321. 

his jurisdiction, h. 321. 
vvhen bad, it. 322. 

form of the order, ii. 322. 
only for resident poor, ii. 324. 

. cannot order officers to relieve in anothci 
parish, ii. 324. 

except child residing with its mother, ii 324 
extends only to those asking 1 chef, 11 3^ 
order of removal suspended, ii. 325. 

power of justices makh^ the ordei, u 32 
. $26 , 

ofothers, a. 325. 

backing it into another county, h 3 2 
3>ayment, haw'enforced, u. 328. 
weekly relief, when due, ii. 329 
no appeal against this order, it. 329 
in houses of industty, ii. 330. 

workhouses, ii. 350, kc. 
justices power, how far disoredcHdiry, ii. 3 29 
families of itulitiamen, ii. 555*^359. 
casual pOQlft n. 340. ^ 

awarded b^^lte sessions on appeal, ii. 476 

not to abide event of pother appeal, u.475. 
remedy to comperjtisdces to award, ii 477 
ordered by tionsent in B. E- on adjourmngcase>ii..y23 

ft-3 . MAIN. 
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MAINTENANCE^ 

but no pow'er to give it between ju4ginent in tes- 
&ion$and that in 

MANDAMUS^,' ' • ‘ , 

tochusechurebjwardeaB, i.4:*. - , 

■' ta.8’ygar tfeg ipJa,. 

MANHAMUS to’juSUee*,’ : " 

to aj-point overre&fs, ii$6. , , * 

giounds for, i. 36. 
at what time, 1-44. 
remedy for false return to, i. 37. 
to allow aratc, i* yb- 
a rate in aid, 1. 219. 
return toj &:c., i. 220. 
to asfieBa personal property, i 144# 
to grant a warrant to levy a tatr, i. 273. 

^ awrar an overseer to hia accounts,ii- 351, 352. 
enforce payment of the balance,!}. 357. 

MANDAMUii, to justices, 

to niuru an order, or conviction, to sessions, 11.492. 
n (2) 

MANDAMUy to sessions, 

to enter and hear an appeal, ii. 402. 
lorm of moving for, »• 413. 
shewing cause against, ii. 414 
costs upon, ii. 414. 

to Lear evidence upon an appeal, ii. 444. 
to aHow costs upon, ii. 477. 

MANDAl^US to overeeers, 

todeliver parochial domsments to their successors, ii. 359 
make a r^te, i. , 

MANOR, < . \ , 

lord of, for, I 8k. 

MANUFACTORliia,’ ’< 

See ^o6r*s Rate.—Stock ^ Trade ^Estate, 
Settlement by. , 

MARRIAGE, 

of minors, i. 261. 

bybaniUf, i. 261,267 - 

MAR. 
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MARRIAGE, 

See Banns, 
licence^ i. 261. 
in Scotland, i. 266- 
abroad, evidence of, i. 267. 
efiect of, oh a settlem''nt by hiring, i. 301. • 

by apprenticeship, i 446. 

MARRIAGE of bastards, i. 264. 

MARRIAGE, certificate of, i. 268. 
prooiof, i. 268,269. 
what dispensed with in, i. 26'^. 

MA RRIAGE, settlement by, i 258. 

Iinsband’s settleracnt, I 258. 
effect of liis nothavio^ one,i. tyg. 
wife’s settlement suspended by, i. 258 
wl I It revived, i 259. 
MARRIAGE register, i 2 63 
cop\ of'cvi ience, i. 268. 

of e loreign one not, i. 268. (3) 

of chapels, 

where kept, 1-263. 

MARRIAGE, how proved, i. 268 

when it prevents servants’ soitlenV'nt, i. 301 
when noi,i, 301,302. 
proofs of, prima facie, i. 271, 
soleionizatioii, i. 264, 267. 
by licence, i. 264- 
iii wiidt church, i. 263. 1 

chapel built since 26'Geo. II. , 

tendered valid if celebrated before Aug. 1788, i, 265 
by pntr) in the legister, i. 268# 
wiuiesses, i. 268. 
parties declaration, i. 269. 
coliabitation, i 270.' < 

cccteiblstical sentence, i. 270. 
parocliial acknowledgement, i. 270. 
ccmclusive, when, u 271. 
presumptive, when, i. i^u 
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MARRIAGE, 

i vidence to impeach, i. 27 1 
vi'hen null, i- 272. 
of lunatics, 1 275. 
proof of divoice, i 2x9 

by ecclesiastical sentence, i 273 
of a foreign court, i 273. 
by statute, i*i73- 
MARRIED Wonmn, 

evi Ciice of, adm*fnbie, how far, 
to piove her husband’s settlement, li i?i 
in oastardy. 1 297 li 264. 
insufficient foi an order ofiiliation, i 29fl.i1 269 
against her husband, 1 438 
commitment of, for disobeying an order of filiation, 

irrcinovi .iblc from her husband, ii. 139. 

unless by consent, li 240. 
concluded on the fact of marrriage, 
by certificate,ii 122. 
order unappealed from, ii 127. 

See Husband, &c.-^ Estate, Sittlemcnt b\ 

MARSH LAND, 

wliere rateable, i. 138 
MASTER 

See Hiring and Service, settlement bv Agtfi 
ment. >— Settlement. 

METHODIST CHAPEL, 

rateable if profitable, i 163, 305 ^ 

. otherwise not, i. 157 

MILITIA-MAN, 

gams a settlement as a scrimnt, i. 339. 
family of, hoiy ndiefed, ii 335. 
construction of acts concerning, ii. 335, ts. scij 
MILL, 4 

-watcr*min and wind-mill give settlements, ii 8 
not a post windmill, ii 30. 
nor grinding so many loads ofeortt ini ii. zj. 
MINES, Metal, ' 

not rateable, i, 128. 


MINE.s, 
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MINES, 

profit# of, when rateable, i. 128. .. 

See Coal Mines, Dead Mines, Quairv- 
MINERAL Spring, ' 

profits of, rateable, i. 72. 

MINISTERIAL Act; . 

; See Poores Rate;' . * 
good on Sunday, i. 51. », (l)T2) 

MINOR. * ' 

! * See Infant. 

MISDESCRIPTION,. ' 

of parish officers in ^ certificate, ii. 1^7’. , 

^ofparties, ii. ip( 5 . 

See Order of Removal; 
of places^. 129, 204, 205. 

*ee Name. 

MODUS, 

rateable, i. 1.26. 

MONEY, 

' in a man’s possession, not rateable,'!. 17^. 
secus if yielding a profit, i. 176. (4) 

’ and in the parish, i. 188 •' 
in funds not rateable, i. x88. 

MORTGAGEE, consideration in deed, .when form, ii 66. 
may acquire a settlement, when, ii3'45, 74,90. 
how far purchaser, within 9 Geo. •!. c.7., ii. 95. 

See Estate,.Settlement by. 
MORTGAGOR,' ^ ; > 

. may acquire a.^settlement, ii. 90. y 

not by fraudulent possession, it. 44. , 

when by purchase, under 9 Geo. I. c. 7,^ i. 95,96 

when not, ii. 97. j i, 

MO^Ii’HER ofa Bas^id, •' " ■' 

td have e’ustody of her child,, i^ten; ii. 2^9. 301, 302 
if settled in ■% different parish, h. 141, 303. 

, .. salcof her property to maintain, ii. 304 .' 
evidence ofi^ when admissible, i. 298.. 
how; far* if. married,’i* 298. 11.204. 

wbetj^i' forced to criminate hcKscIf, ii. 260.«. (3) 

''’-/mutiny 



INDEX- 


MUTINY ACT, 

soldier^s exE^mmation under ^videnc?! of His settlement^ 
i 444 - ‘ 

justices' power to examine him, i. 444. «. (S) 
NAME. ' ^ ' 

surname may be changed,!. 267. «* (2) 

, Christian namef.uot, ih. ■ ■ 

except at edrifirmatipn, fA. ' 
in an order. ‘ 

of a couitty, ii. 190. 

parish, il- 204. 20'7» 
parties, ii. 196. 

■ in a notice, ii. 424. 

See Misdescription.—^-Orders of Removal* 

NEGRO, 

gains no settlement, when, i. 310. 

NOTICE, . . 

of meeting to appoint overseers, i, 51. 
to pauper, previous tp his reiftoval, ii, 18. , 
to produce a deed, i. 530. 5434* 
a rate, ii-441.', 

served after, when, ii. 44 r. 
to remove convieiJon, .h. -527. 
to remove an Order by certiorari, ii. 483. 
oti whom served, ii. 484. 

NOTICE of Appeal, u,,4i5.. 

, us: of, ii. 415. ' 

contents of, ii. 415. 
statutes relative to, ii. 415^ 
rtasonabkv what, ii. 416/425; 

^ justices judges of, ii’. 417. n, (2) • 

previous to lodging art appeal, ii. 417, 
adjournment fot(,^nt of, ii- 418. 421. 

on the hearing, ii. 420. 41^. «. (2)..434. 
formof^ 2,421, ” 

in appeals aj^iust rates and overseers* accounts, ii- 
421 426- «• {3) . 

objpctibig^ to bft.stsited 11^ .42,2 - 
, , - ■ otherwise not by-consent, ii- 

. 1 . ■¥ 
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NOTICE, 

what objections, ij. 423. 
wbo may join in, ii 424. 
in appeals agaio&t orders of umovals, ii 474. 
time of stivice, u 425 
raannet of icivice, ii 426 

by whom si/ucd a<ri ust rates, ii, 426. 

ordei'8 oi removal, *26 
SCI ice of a copy, 11 426 
a (duplicate ongiuil, ii 426 
at party*s hous.', 11 427 
on whom in app^^al i^ainst ordcjs of removil 
ii. 427. 
rates, ii. 427, 

^ two paijsh t llicers, n 4'’^. 

peiboiio whose rate i-- appealed against, 
ib 

case upon, ii 429. (i) 
of couritcrmaading notice, 
proof ot, on the hearing, 11 432 
appeal adjourned foi defet,t of, n 4^4 
dismissed toi def'ct ot, a 434 

NO'T'ICE of appeal against oiderof suspension need mil he 
vMthin three days, 11. 389 

OCCUPATION of real properly rateable, 
description of, i 14; 
of houser, t. 148. 
tenements within it, i. 132, 
common land by a corporation, 1-149 
incorporeal hereditaments, i j jo. 
tithes, i. lyi 
tolls, 1 I ^0- 

must te absolute,,!. 151. 153. 

OCCUPA'llON, rateable, 
of a servant, i. 52. 
keeper of a lodge, i. 1^3- 
a park, i 169. 

</fiGic‘er8 of Chelaea hospital, 1 15*4 
college porter,» 17} 
romtnandcr if a barrack, i-170 


OCCIT 
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OCCliT V riON, rateable, 

jtna'?ter gunner in ab^ttciy-liouse, t i 
holder of hospital lands, i i6o, t6i 
charities when ral i. 163,1^4 
O CCUP VTION, of real Property rateable, 

schoolmaster of a frec-school, 1 n'lO 
of profits of pews for private use, i i62> lOt 
must be beneficial, i. * 

what profit rateable, i. 13^ 

See Chapel 

OCCUPATION of real Property not ratcabk, 
exhausted coal mines, i< X 50 . 
the king’s, i 166 
the public’s, i 164. 

trustee of tolls, i. 164^ 
drainage beneficial in anotlur parish, i 165 
lessee of a stable for the guaidft use, i- 166. 
mastet in chancery, i 167. 
founder of a charity, i. 160. 
trustees of ?n hospital, i. ifio. 
pi cachet of meeting house, i. 157. 
k' c per of a park for herbage and pannage, i 1 $0* 
a lodgi 1, i. r r r 132. 
laundicbs, i. 152. 
strianl*!, u 152, 

I'ctp'T t f light-house, i. 152 
hou'^c keeper of philanthropic suCicty, 1 132 
p'isoia'i't, i 153 
, 'ohlien, 1.1 a barrack, i 133 
I* I'ATfON of persona! Property liable, 
itiiijt he owned as well as occupied, i 175 
3 klJ profit, 1 176,177. 
silk.throwster not liable, i x 75. 
pos5esaton of, evidence of ownership, i. 176 
pat ket boats rateable, 1 17^. 
ships freighted by individuals, i. 178. (2 ) 
<">CCTfPATION“ of personal Piopert) exempt, i. 178 
personalty of the qroyrn, Iht , » 

of the pnblitii,*!? 
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OCCUP/\TION special ji; 154. 

-wli^o ratfable;i 154. 

■warden of the Pleef, i. 154. “ - 

corporation for barge-way, i. 154, . , 
ledsee of lot and cope, ri. 

dues of, from tin, ih. ‘ 

park fitoge)* for tiia i/ier, , , 

OCCUPATION as Subt^nan^, ^ * 

• dairyman renting farnier’^s cows not rafeable, i’. 155 
fairmerrateablefpr aTl,i. 15:5. 

OCCUPATION, joirft oi^ ;^<jnement or Estate, 
rateable,!. 154,. ; • ' , . , 

©Htlement gained by, when, ii. 33 48. 91, 

OCCUPATION.joint, of tenement, See- 

distinction between, aiid joint tenancy, .i. 48. * 

and under letting, ii, (i V 4.2 

OCCUPIER, , . 

who, i. 147.. 
must be rated,; i, 147.. 

See Occupation! 

OFFICE, Settlement, bj, 1,5^1. ' 

oiHce, what, i!^53> ' .! 

charge, wh^t, i. 553. , - 

olRces which give one, i, 

’ wiiich jdo not, i. 555. *; : 

curate, i- 553- 55 ^- • •, 

‘ schooilmaster, i. SSS* ,/ 

■ ollice Ptust be, ' * v- v ,, 

pubhc, i/554,’ ' 

ndl|^ty bf employment insufficient, i. 554. 
annual,'}. 55^, f .. 

half*yeaHy by custom, bad| i.55‘6. ' 

; For mbre than a year fltopd/i. 557, 

’ in the, 'i. 557v 'V ' 

hot p^cessinily p^chial, i- SST^' ' 

^ rnay extend beyond parish, i. 5^7. ‘ 
not Necessarily over it, i.'5571 
partj ih^ii^;be leg^y.placed m 

to avoid a ceitifiphtei i. y'yS. 

" OFFICE, 
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if necessary under 3 & 4 W. III. c. xi» 
quaere, 1. 558^ 

borshulder not duly appointed, i. 558* 
coostabic not duly pi^ented, i. 559. 

fiweariijg in, when sufBdent, i. 559. ' 
service of, i. 559. : 

degree of, immaterial, i. 
mrnt be for a year, 561. 
and on party’s oWii ateount, under 3 & 4 W. II f. 
5.560. 

may be by .deputy, ilnder 9 & 10 W. III. i. 486. 
of the lesideiice, i, 562.-/' ‘ , 

of the proofs, i. 563. , 

of the kind of office, i. 563* 
at cofnmon law, i. 563. 

by charter, i. 56$. ’ , 

by usage, i. 563.^4 ' ; 

the party’s title, quas^»'.i.j;64. 
of the proofs, 

by custom, i. 564. , . ' 

, ’'v 

svrearing in, &c. 56^% ' 
service and residence, i. 566- 
ORDER, appointing overseers, i. 49. 

of appointmen.V ii. 489-' , : 

See^Overseers. 

-ORDER oE Filiation, ii. 25^'. . , 

cb^'^ust be born alive, ii- 260—-272. •; 

by twro justices, ii- 260. ^ ' ' ' 

. jurisdiction over,what p1a^e% ii. 261. 

notextra^i-parochia}, ii. 261. 
upon what ddipplaintf ik.261.- 
on vivi voce examination, ti< 36 c. 


; .wkhojit /piqtiier’ff- testiinOny w . examination, ii- 

266. .'-’'"''U'' '' - 

jeputed;fatV>'s pre^ejswee of, necessary, ii. 265- 
; ;* mother?8 exapiinatioo in ii* 262. 

• ii- 262. 

. “,, ipust be t^ed 


itices, ii. 266. 




ORDER, 
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ORDER, 

father’s confcssiqn, ii. 266. 
hastard's testimony, ii 266. 
defendant^ smoMPons of, ii. 265* 
appearance, ii. 266. 

,,, or no cl.jf'; ce can be made, if, 367. 
cannot adjudge? that ffe is not the father, ii. 285. 
the order, i\,z6y. * 

made at any distance of time, ii. 267. 
form of, ii. 267, 

may include both parents, J, 26S 
, several of thdr children, ii. 267. 

\ state justices jimsdict'ci), ii. 268. 
the county, how, ii. 268. 
by justices of a liberty, liow, ii. rfS. 
made Iv) two juatices ii. 268—273 
set forth the compiaii.L, ii. 26’^. 

defendani’s .'.limniunr., ii. 269 
woman's examhatiou, ii. 269. 
child'® sex, ii. 269. 
adjudge the birth, &c. ii. 30'9-27o. 

but formal «.djudicatitSn unnecessary, ii. 370. 
child chargeable, ii.' 27 j. 
child’® piece of se’'t!eme.it, when, ii, 369. 
dtfeiidant, the reputed father, ii. 275. 

need not assign the reason for, ii. 273- 
ascertain the maintenance, u.,^S 73 . 
costs of apprehension, luiyi. 
expences of birth, i 

,,.jf^a8onabIe, ii. 275. 
maintenance when due, ii. 274. 
time for, which payable, S'275* ' 

; while child chargeable, ii. 275- 
cannot order a payment in gross, li. 277. 

«ecus as‘to expences, ii- 274. 
nOr the fether to give security, ii. 277. 
appeal again$t> ii., 2 79' 

^ prclimj^^e* to, fey 49 Qtp, XII. c. 68. «. 279. 

' ' , to'-i^l^siessiotts, iu^ado. 


ORDER 



INBEk. 


.BRBER, 

bpiw-'hr quash joKai{|tm^ ii. 2$i. 

' ' f0i 

^ othejnrwe Ijy 49^4|?|p" Itl. c. CS., ii. 279. 
ORDER by the SwwuBs, ^ 

• form of# ii. 278., 
summons of 4elefM^2lKif ^.'^78. 

rip appeal againsCf ii* 2^^. ji / ' 

* / removal of. Into B. R.^'a82. 

'If d^endant iu cha|ody, ii* 2$^. 
defendant nl\ii|t be'present, tl. 2 $2', 

; quashing the iatir^ order^. n. 283'.* 

, , a pari of, ii. 283. ' ‘ , 

* order, how far conclusive, if. — z 9 $, 

if affirmed appeal,, ii* 284. ^ * 

rev^«^, ii* 284.^>.^ / 
must!» p« the‘to ^he so, iuzSg, 
pariah Camxit 
. See Constabl^ 

ORDER of Jnsticea, . . . ' 

to receive rent due'i^ husband, to mamtain hia wifi 
li. 237. 

a, sufficiency only to be triteoj iiL 237. ^ 

■ '■ searions to ^judge what af^d,«' 237 

retro8pectiVefp,,23^.,’^ {J\ 
^^jt^'tfeuaot may^dSapute h» ^ 239*^* 
eyeiy* thing to be intends ip aavh:^ oi^,ii.'a8i. 

unless Ute foundation of ^h^^r^sdiciiqo, ii. 4<}5 
tp pay the balance an ove^Cef^s actotipta, ii. 3^. 

^ may be Joint on all thq |i. 35^. 

.weed V 

it bad, I4 to. ' 

" . set forth 

of WsiffieiMshc* ii.‘^ 


re 


ORDER oSMm 



• iL.” 

' * * if* 

$ec lSlaJ&' ' ' 



o&Uex 



. INDJEX. 


ORDER for a Rate aid, i. 210. 

by two i. 210. 

. within tbc botiHred, i, 210, 211. 
though ^ 1^4 a tithing, i. 211. 
in aid of iv2ii. „ 

upon an le^r^parochial place, 4. 211. 
nqt if nO^i^ndr^, i. 212^ ' 

or parish out of their jurisdiction, i. 


2t>i2a • 

exclusive jurisdiction, 1,215. 
on whom rtiad^, i. 214. 
form of the order, 

justices to assess, i. 214. 
a sum certain, i, 215. 

' specify the term for which payable, i. 2iy. 
adjudge the liability, i. 215, 
that the place rated is without the parish for which 
the rate is made, i. 316. 
rate on several parialics, i. 216. 
by the sessions, i,. 217. 

must be out of the hundred, i. 317. 
form of ihc order. , 

by same rules as those of justices, i. 218. 
may make a new one quashing that of justices, 
i. 218. 

ORDER of Removal, ii. iSi, 
when to be'made, ii. i8c. 

by two magistrates, li. 181. *84,. 187, t88. 195. 
on what evidence, n 4 i^. It*. ■: 
by ailidavi| bad, ii. 182- • 

examination before one justice under 49 Geo. III. 
c. 124. ii. 183. 

notice to' pauper previous, ii. 181. 
summons of,’ii. 182. 

commitment of, when, ii, 183. 
form'of, ii. 184* 
under hand and seal, ii. .i84* 
unnecei^ary, ii. 184. 
in, aftfer sealing, ii. 185,^ 
wlien, ii. 485. 



ORDER 



594- 


INDEX- , 


ORDER of Removal, 

rules respecting, ii. 185* 
to indade but one family, ii. 185. 
must not be conditional, ii. 186. 

^ nor made pending an appeal against another ordet, 
ii. 187. 

directed to a place maintaining its poor, ii. 186. 
justice may supersede one obtained by surprue. ii. 1S7. 
original order, form of, p, 188. 
shew the jurisdiction, ii. 189. 

set forth the county, how, ii. 189. 

in margin, when good, ii, ipn. 
the parish, ii. 190. 
in the county, ii. 191. 
state the ofBcers’ complaint, ii. 1924 
party’s coming to inhabit, ii. 192. 
actually chargeable, ii. 193. 
when sufBciently, ii. J98. 
removes only those complained of, ii. 19J. 
father chdrgeable; family removcable ; when, ii. 
194. 

likely to be chargeable, ii. ip4. 
state the examination, it, 295. 
by tw6 justices, 
on oatb, ih, 

parties description, ii. 196. 

family top general, ii. 196. 
childiou’s age, when, ii. 197. 
adjudica^n, i%97. 

, *' •" must be certain, ib. 

may refer to the complatnt, ih* 
pauper chargeable, ii. 194—198. 
form of doing it, it. 199, 
single woman pregnant insulHcient, tjl. 194, 

by being pregnant d^rnddchargyablc good,ii. 19^. 
married or single pregnant witli baatasd may be stated 
generally chargeable, ii. T97. 

adjudge the pauper’|jjettlem^ Ii, 198—200. 
of husband to rcmoyc wife, 

* a widow*8, how, ii. 201.^ 


ORDER 



INDEX. 
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ORDER of Removali 

wife and cKildreii) how, if. aost# 

child, with reference to iti father’s, how, ii. 

202 , 

above' seven, ii, 202* 

. uode^ ii, 202. 
of stating a certificate, ii. 203* 
word Settlement omitted, ii. 202, 
direction of the orders, ii. 203. 

mistake in, ii. 203. 

form, removing wife without husband, ii. 140. 

See Misdescription, Name, &c. 
forin of a second order, ii. 206. 

state subsequent settlement, ii, 207. > 
in what cases, ii. 208* 

removing'parish concluded by the first, ii. 208. 
adjudication on the merits, ii. 2C99. 
of executing an order of removal, ii. 209. 
punishment for not executing, ii. 2 lo. 
of filing an order of removal at sessions, ii. 2x0. 
of recoidingit, », 132. * 

.effect of, upon a’^contract for service, i. 388. ii. 130, 

131- 

an occupier of a tenement of x6l./^r am, ii. 128. 
^conclusive to what time, ii. 130. 

^ in what cases, ii* 87. 2 ad, 

> must be prosecuted, ii. 128. 

not exfacie void, it. 128. 
distinction between, and a pass warrant, ii*2i2. 
suspension of, ii. 215. 

See Appeal. 

by justices making the order, ii. 325. 
or any other of county, ii, 
their.di^rctionary power, 327* 
thfiae who back it. None, U .' 
how removed into B. R, ii. 482. 
binding, how^r, if unappeakd from, i(, X2d. 

As to Settlement, ( '' ; 

of ccrtifiqd&Jl^rsons, ii. 127- 
.kusbaad, Iliri27* 


Q » 


ORDER 



INDEX 


ORDER of Removal, 
widow, ii* 127. 
unnamed persons, ii 127 
confirmed, ii. 479. * 
quashed, ii. 479* 

on merits, ii. 480. 
form, ii. 481 

by implication, ii- 447.«. (5). 
effect of, on the contending parishes, ii. 47^, &c 
on third parishes, ib. 

See Acknowledgment of Settlement. 

ORDER of Sessions, , 

onchurchwaidens, to produce books at an adjourned 
appeal, ii. 417. (2) 
for a rate in aid, form of, i. 210 
upon appeal against rates, ii 471. 

appeal allowed, n. 471* 
dismissed, ii. 471. 
against order of removal, ii. 469. 
appeal allowed, ii. 470. 

, dismifised, ii.47;. 

qnashed in B. R. when, il* 510. < ^ 

sent down for re-stateiifiiedt, when, ii. 515. 

See Adjudication. — Appeal..— Court of King^ 
Bench —Judgment. 

OVERSEERS, 

for what places appointed, 
parishes, i. 7 
townships, i. 9. 

* subdivision of parishes, i. 15, &c. 

how made, and in Vvhat cases, i. 15. 
extraparochial townships, i, 10. 
r0med3r, if appointed for an improper place, 

' appeal against the appqbarie^t^ i. 3 ?--^2. 
against removal made by themi t» 38. 
a rate made, i. 38. 

,by action, where they act, i. 39. 
certiorari to remove ilie order B- R., i 36. 
rnitatlamut to appoint for a pro^jplate, i. 
■appoiniVd, how, *■ 

OVER- 



INDEX. 


OVERSEERS, 

iu counties, i>42> 

coiporate places, i. 42* 
parishes extending into different conniics, i. 
43 * 

in Eondon, i 43. 
by ivhom, 

•* 

two justices, i.43. 

their power discretionary, i. 44. 
manner of, &c. i. 43. 
at what time, i. 44. 

one dies or removes, 
meeting to appoint, 

- . two days notice of, i. 57. 

for what time, i. 50. 
number of, i. 44. 

of five bad, i. 4^. 
of one when good, i. 45. ^ 

who to be appointed, i. 46. 
a w'oman, t. 46* 

persons exempt common law, i. 47 • 
by statute, i. 48. 
form of appointment, 49. 
when made, i. 43, 
on Sunday, i. yt.. 

, double appointments of, i. 52. 

last in time void, i, 52. 
appeals against the appointment, b 53 
who may appeal, i. 32 
See Appeal. 

majority, when power to act. See H. 315. n. (3}. 
ii. 330. 

whether churchwardens must ]Oin, i. 55. ii. 149. 
sessions, power over, i.ya. 
qiiaslii^, how, 
ia the court of K> B., i. 53. 

* when to be removed there, i-j 53 * 
contiuuaoofes^ office, i 54. 
duty 


Q ‘2 3 


OVER. 
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OVERSEERS, 

, to tnaWttttes, 

■ '‘'’r, ■ ■ SaePo«a-'Rate«. 

accountabk far nuH^ to inaiotaiti wife 

■ ii.* 40 .; ‘ 
llccountfofv > -' ^ ’’ 

^ cpnccrftmg, ii. ^34.^ 

" . whett'ieaHed for, ii. 

' how )^pt, «. 34^^ M ■ 

-if in office fucceiuve ii. 347* 

||0|irer of justices to audit theiUi )<• 347,. . < ' 

* tooomnftt fbr not d^veiriag.pndcr 43 Eli*. 

in what^daaes, it. 3.47.. , 

,'to fine-j* ii. 348. ' ' 

form of conlmitment, tu 54$. 

.\iKmeAf ^.\,Tefa$it^ to accoant^under' ty. Geo. II- 

■‘‘i. ^ ■ ' i» ' . *> f 

»** 35 <S:. '• • 

allowabt^;^ iitagijttrat<^^i;351 • 
under35.2.‘ ' 
mandiinuii;to^o^^el it« it; 331, 352, 2 cc. 

<^^ba]ance of account’]^352. . 


niay1fej<^^0 

' ; ' 'to whote^^t^^. 333,,;; 

remedies to i»£(^e 35*3. ' 

by waitant’ bf ii. 355, 

undet $Qi Geo. Ill, c. 49.1 ii."354. 
fe®^j,ai»dictraent,v^*. 334.'. 

^ «f omeer becoil^ bs^fcbjJt, ii. ,354, 

before his'yi^i^lres, fd. ;.' /•■ 
■■;■.•'>' ; . after, ii. 355.- . . : ' 

mandamus to justmeii Infusing, to.i^force payment^ ii. 

35 ^*" 

how;|ftim|iirfted money»d# to them, ii. 357. 

:||)|||krom glance other office^’, hands, ii.; ^58. 

eompellable to 'delli^ 4^sh dd^aments to their sac* 
■' ■ '* 
appeM against their acconitts, > . . 

OVER. 



INBEX. 


OVERSEERS, 

no time Umited for, ii. 3(^0. n, (3) 
at least there must be time fbrootice, ii- 3<5o- 
appeais by th^m. 

absence or negligence in office, ii. 489. 

orders on may be removed in B. R. wilhoul 
appeal, ii 489. ^ 

See Appeal. 

sessions power tO remit to the two justices, ii. 366 
punishment of, for misbehaviour, 
penalties, ii. 369—371. 

levied by each other, ii, 371, 
indictment, ii. 371. 
what offcnccs> ii. 372. 
not taking the office, $h. 
misfeasance, ib. 
not providing for the poor, tb, 
misusing them, ib-. 
compelling to marry a pauper, ib. 
refusing to account, ii. 373. 
not receiving pauper, ii. 573. 
by information, ii. 373. 

only in extraordinary cases, ii. 375- 

not foi (mn^pelling to marry paupers, ib. 
but for removing such paupers, th. 
altering poor rate, ib, 
action, ii.377. 

for maintenance paid in mistake, ii. 
376 - 

See Action. ‘ 

^ eessions cannot attach thfm, ii 372. 

information quo <warnmio lies not, 


ii 375 - 

may disobey orders made without 
, juiisdiction, si. 374. « 

PROTECTION in thdr Office, ii. 377. 

Statutes concerning, ii. 377. 

copy of thejr warrant given before action, ii. 

i|7S. 

entitle to six days notice to prod<;tcc their war¬ 
rant, ii. 378—380 
(i 4 


PROTEC- 



6oo 


INDEX. 


PROTECTION, 

double co&ts, when, ii. 379. 

to have the magistrate jpl^ed, ii. 378. 380. 
PROTECTION by 24 Geo. II. c.44* don’t extend to re¬ 
plevin, li. 381- 
PACKET-BQAT, 

rateable, when, i. 178. 

PALACES, . , 

in the king’s occupation, »6i rateable, i. 168. 
otherwise, if demised tA a subject, i. 169. 
or a subject has a beneficial occupation of, 1.369 
PANNAQE, 

‘ See Herbage and Pannage. 

PARENTS, 

compellable to maintain their family, bow, ii. 236. 
PARISH, 

agteeroent of, to maintain its poor by districts, i. 21,' 

• st'pai ated into townships on bond of indemnity, i. 22 • 
in diiTercnt counties, maiutaiu its poor, how, i 23. 
townships of, may reunite, i. 28. 
division of, effect of, i. 34. 
incorporated, may be rated in aid, i. 211 - (2) 

Sec Divilion, Ovei seers, Township, &.c. 
PARISH Apprentice. 

Sec Apprentices. Parish. 

PARISH Clerk, 

gain! a settlement, i. 556.' 

PARtSHICM'fER, 

t i \ 

of, i. 68. 

cortipellable to give evidence, when, i. 439 
when not, i- 439, 440. 
declarations of evidence, when, i. 441. 
interest arising dutmg appeal, i. 441. 

PARISH Officers, 

churchwardens, 1.7. 40. ' 

m See Churchwarden 
overseers, i.,7.42. 

See Overseers. 

puiu^mtint of. For misbehaviour, ^ir. 369, &:c. 

% penalties under statute, h, 


P\K 1 SH 



INDEX 
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PARISH Officers, 

must levy on each other, ii 371, 
by indictment, ii. 371. 

'' not providing for the poor^ ii- 372. 
misusing them, 11 372. 

conspiring to many them into other parishes, &.c. 

. «• 372 - 

not receiving pauper, 11 373 
disobeying justices* orders, 11 372 
B. R vrill not quash when oflenec serious, u 374 
See Indictments. 

session cannot attach them, « 372. 
by information, ii 374 

See Information 
h'f action, ii. 376 

See Overstors. 

protection of, in their duty, ii 377- 
privilege in pleading, ii 377. 
six days notice, ii. 379. 

copy of warrant given any time before action 
brought, «■ 379. 

magistrals joiited in the action, ii. 380 
double costs, ii* 379. 

their privileges extend not to replevin, ii 381 
PARK. Sec Poor*s Rate. 

PASS Warrants, 

removal by, ii an.' 

See Removal of the Poor. 

PASTURAGE, 

right of turning cattle on another land, 
quasre, if rateable, i. 80. 

!h what case rateable, i. 149* '' 

whatnot, ib. 

if a comtnoo, land occupied by corporation, i.149 
See Herbage and Pannage. 

PAUPER, 

examination of, not evidence, i 444 
nor his declaration, i. 444- 
produced at hearing an appeal, by v»ho}m ii. 439. 

‘ , PAUPER, 



PAUPER, . , . 

' his opinion of the of hjaxontra^’«M»aterial t© 

tlicquestionofhi 8 'settlfinjetift,'e;j.f 48 .*- 

but hi» acts during its <^tiimance are, <5- 

PEDIGREE, ' 


fi u. foa- 

PERiONAL'Pj^erty*.f‘_ 

• ' ■'% -Property 

PHILANTHROPIC^ 

housekeeper of, not rate'^y^, !• -lya- 

PHySlQ|;.^NS, ■ ^ ■ ' . " . 

^Xt^iJted'from parish offices in London, i« 4^' 
n^ur,less member? of the-i^icge, -*(&. . 

POOR, ■’ .' ' 

manner of supporting pnot 104 z- tfZi> 

by ^wbat local divisions ^initainable, *• 7^,/ 
•, pa^hcs,_L8'. -J' 

. "by"rtfptitatwmii.„9* ‘ - 




to\ 


ups, 4: n 


how reiad»fc 4 ,'ifj|i. 






See 
how reiieyed, 

l-.sStf''- 


POOR, casual, 540.''.' ■' 

haw maintained,^ 
by'ihe parish in "which they are*^f^- “' 

teimb&rse tl^r^lfihioher if he reK^W them, 

^ recover theli^cpeirces from the place ©f settle* 


♦^0 




$ 1 , 

■ meiit^ ii> 340. ' ‘i, . 

on pauper’js master, i^. 

POOR'S Rate, 

madi^'' . - ■■ 

'Vhat statntCsii^y. 7' , 

. < %who^i‘^7»_&«^^' ■ ■''' , 
wjNti,if 161.""-v -'■/■ 
remedy^fib, h ’, 

Aifleoll^'.,^; ‘ 

tl^,:0^ct pf «. (?) 

, ■' >fe'''b^'conft]wdt0 SMpphrt^^^^ .#7 

. ' PwR’s 



INDEX. 


POOR»a Rate, 

allowance of,i> 5$* 

by wbat j«8tice$, i. 59. 
their power ministerial, i. 59. 
publication of, i« 59* 

, for what time made, i 61. 

what purooses, i 6 ^, ^ ^ 

remedy when, for improper one. 
a personal tax,i. 67. «, (a), 
who rateable, i. 68. • 

corporations, i. 68 
occupiers, i. 68 
*tbe king^lbsEil^ptf, i 6$. 

-» casual sojourners, i. 68. 

wbat property rateable or not, i. 68. 
principles of rating, i. 68. i. 71. 
how described, i 71. 

See Property—personal, real, 
on accotint of its nature, i. 68. 

of the occupier’s residence, i. 71. 
exempt by statute, y> 136. 

want of profit, 157* W seq. 
of occupation, i. 147. 

’principle of making rates, >• 192. 
on personal property, i. 193. 
deduction from, 1 193, &c.^ 
osi real property, i. 195. 

modes of rating, i. 197. * 

rack mot, 1.19^* 

deduction from, i. 198. 
inequality of, as to tithesy^houbes, &c. 
i. 199. 

per centage on purchase m<Hiey, i. loo. 
estimate of annual value, i. lol. 
how to be taken, i.ioi.^ 
premises falling in value, 1. 203. 
pleasure grounds, i. 104. 
tolls and water works, i. 205. 

UM^ain profits, i. 205 
rules for ni!|^ property, i.6S. 71. 


POOR 



INDEX. 


POORES Rate, 

mint be occupied, i. 147. 1:75. 

bpiivfidftUy, i. i?7. i 7 < 5 t 
t> )t ti*tv4 t« ici, 179, 
situate iu tbe pamsli or place, i 182. 
mastlje^qua], i« loO. 

^^ifiust beifipTopcutid^ to actual value, i. 196 
but may be on less tiuii, 1 209. 
cnfoi c'ng payment -oCi . 
demand of, i ln i. 

POOR^ Rate, enforcing payment, 

222 . 

act, 1.22 i. 

summons, ]• it22. 

proceedings when party does not appeal, 1 22 j, 
causes against granting the w arrant, 1 225 
See Distress Waitaat 
oommitiing defendant to puson, i. 234. 
payment of a rate afterward^ i^uashcd, i. 234. 
sesuuns power to amend tales, ii. 454* 
qua^,!b456. 

^ * settlement by paying, «. 106. 

See Texes, Settlement by. 

POSSESSION, 

of an estate, gives a settlement, n. 7;^. 

See Estate, Settlement bj. 
of a px^emetit* ^ 

li, 33. 43. 48. 

Vlaw, 1 50. 9 
* ' not fi aiidulent, i. 44* 46. 

PRISON. 

Fleet Pri^mn. 

PROBATE of Will, q. 103. 

property, 

rcaI|.definitxon o^ i •jOi 
when rateable,!'67. , -» 

how descr0>e(ii in the rate, 1. 70. 

H pers^ti, dcEut^tofl of, i.70. 

. wh^S^iatcabkj V71. 

^ * *' <»wner r^IdcH, 1. 71. 


anplication to mai 



s, I 


remedy It they not 


PROPSSt^’' 
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PROPERTY,. . . ^ 

how dfiwrib^J i. 71. 

PROPERTY real,'rtrteaMi^ what 
in respect of it« iwture, 
lands and hci|jses$ i. 71. 
tencmepta m ^ same liouse, i ||^2, 

Occupation. 

profits of a mUierabpiing, i. 72. 
a towing patji, i. 73 
a dock, 1.73. 
several fishery, i- 73. 

Jock afid’timflfei rtf tanal, i. 74. 
lot and cope, 1. 74. 
a waggon-way, i. 75. 
common appendant, i. yy* 
weiglvingjtaacHine fiwd to the ficehold, i. 75, 

* or not, i. 77, 

malt mill, i. 77. 
clK.ttels d^istd with, •!> 77. 
incorporeal hereditaments per te — q'lsr'c, as real 
propcity, i. 78. 
not rateable, tolls, i* 8 q, 
casual piofitaof a manor, i. 8i. 
incorporeal fishery, 1 8 r. 
casual profits of marttr, i. Ri. 
rents, i. Ri. 

ground rents, i. 8i. 

' quit rents, < 

lot and cope, i. 83. 
r ^ of calamine, i. 85. 

•'"^'lessor oi lead-^ines, i, 8 j! 5 . «•(*) 
lolls, when rateable, i. 90. 

of light house, when not, i. 90. 91. 
sluice tolls, where rateable, i. 92. 

t 

lock tolh*, when rateable, i. ny. 
canal tolls, when rateable, i*95* 9^‘ 

. ' whcrcji i. 98. 102. { 

ferry toll®, when not ratcnblf', 1.107* ny 
^ bridge tolls, i 117 


PROPERTY, 





PROPERTY, real, 

cjcempted metal minea, 1. ihtZ. 
tnmber, i< 13a. 

hy cuttom, i. 135. 
impyovemootEty l» 
tttbe«,||. \ 

appropvifiile, |. tts- 
improprtatei, » 

in the clergy^a^liiiicU, i. 126. 
rectorial, 1.12(S, 
vicarial, i 226# 
by custom, fish, 1.126.. 
muduaof, 1.126. 
ecclesiastical does, 1.127. 
coal mines, i 127. 
lime works, i 129. 1 ' 

slate woiks, i.127. 
clay pits, i. 129. 
saleable underwoods, i.fji. 
water'’Works, 27 Eliz. i. 93. 
in what place rateable, 1.182. 

PROPERTY, personal, rateable, vlwrt^ 

weighing machine, not fixed to frecl^oldf 
machinery of a malt house, i> 77 • 
billiard table, i.117. 

^pek in trade, i 142,144. 

. ' 4 liip 8 , i 144. i 

jkaeket boat, i. 145* a* (a) 

, money at interest in the pmisb, i.176. ^ 
butcher’s capital, i. 14$. 

PROPE RTV, pfersotpiVnot rateal^i wbW, 
personal labour, il.142. ** 
offioers satsrries, i. X44. 
piofessional profits, i. 144. 
money in poSaessiod, i. i ^6^ 

in the funds, j,. ^8^. . 

at inteitat in another parish, i.i88« 
,fttr»iture, 1,176, 
f stooit of a farm, i 188. 
rateable in what place, 1 188. , 

PRO. 







PROPERTY, , , 

< owner mustfeudiey i.190. 

. ^ nn^Jer VHKai cirpRimtanccs, i. 188. 190, 

, ; not unless prbve 4 io exist, i, 177. 
PUBtlCA-Tip^T of aRatl|'.i.^9. " ' 

,, when to be, i, <54^ ' r. 

void, if none^ 

not stated in special i> 60- 

PURCliASE. ' 

See Estate, Settlement by. 

QUAKERS, ' 

not within the^^friage act, i. 262, 

quarantine, , 

widoVr gains a settlement by, i, 61. 

See Instate, Settlement by. 

QUARRY, Slate,- ^ \ ' ' : 

profits of, rateable,'!. 129. 

QUIT RENTS, 

not rateable, i. 81. 82'. ' ‘ : 

QUORUM, 

unnecessary to state that jiiKtk^s arc of, ii. 19 j. 
all mstipes in the commis8ioti,%ut one, are of, ii, 4riS 
RABBIT WARREN* ■ ' 

gives a settlement, ii. 8. 
value, how estimated, ii. 52. 

RATE, in ?dd of a Parish,' 8fcc. i. 210. 
by-two j^fs, ‘ 

cannot delegate their powe^ .to, parikli q%crs, i 
1 2I4‘«.' ‘. ■>;_ ' 

- within the ^iitndrcd, i. 211^ 

though cllicd by another name, i» 211. 
but if fto hundred they,^ without jurisdiction, 
i. 2ti. "S 

ma^ be in aid of a parish or vilJ, i. 21 r, 
though incorporated, i. 2f I. ». (2) 
if within theit; jurisdiction, i. 212. 
made^ upon a parish or vill, L 211. 
or extra^^thchial place, i. 212. 
or particutar person within, h 214- 

RATE, 
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HATE, _ 

but not on the hui»4red,''‘i...2r<>. 

}iovv i:r.pt)seO, i.„3T4. ^ ^ _ 

jiigtio’s lo asses^i the.^nnntti^; i.’2i4. = 

forsn of the order/b 314. 
appeal againsfci i,'2191 
case upon, 

' 4>j'-ses8wn, i. 317.'' b-', . ^ 

cannot be on a pilaoe willun the hundred, i. 217. 
unless original order of justices quashed, i. 2iy. 
220- 

form of their order, 218. 
mandamus to make a rate, i. 2lg.,. 

See EobVs Rate. 

REAL Property. 

Sec Property, real. 

REASONS, 

for an order, ( ffect of, ii. 457. 

See, Order.,of p ustia’S. 

RECITAL, . 

•*S 

in an order, instead of adjudication, had, ii. no. 
RECOGNTZAETCE, iu Order of Bastardy, 
under 49 Cco. III. c. 68. ii. 256. 290. 
discharged, when, ii. 167. 291. 
no child born, i. 251. 

defendant’s appearance at scssioub, li. 293. 
respite d,J b 

extent or, 11.. 290. *■ 

tmder 18 Eliz. c.3. n. 290. 
ap|)carance ur^der, 0.^293. 
taken at sessions, when, ib lyi. 156. 
continuance of, ii. 291. 
proceedings to enforce, ii. 297. 
breach of, what, ii. 297. 
when not, 397. 298, See. 

RECOGNIZANCE to remove -Oi'dcrs by Certiorati, li 
^485. ' ■ . , 

discliargcd in B. R. w'Uen, ii. 525. 

RECOGNiZAKCE to remove a Convittionj ii. 527. 

REFER 



n«&£X 

RETEBCNri 

oluMi' towcrtj9 44}. 

8.# hI ilk 




^towJifn, ii ^Zi 


REOmER,* ^ 

ir|;F|>mftk^ 

REtILl* JW, 
vttOiuuTwffiwa 

jyjtipj: ‘t* lo 4, li ^ i 

ii 04 ieD(rj»«)^i)«ni»^<sf iudltotry, n 35Q, 

Iji* 33 < 3 v, 

fcrm of the if» ^iz. 

{*<© hiaio<e|»»otc of the Poor. 
wV<-'wpoorc 4 n>*ot^t 1 ?movcd, n 375 
Sieetilf, xv-h')^ h ^zip 
paujji 1 XX sxding xt* i@r Hhvr pdrii^x, jJ 
pool 4 it 34D 

tS'«'M-u»terttittoe pf the Poor 
REMOVAL of tlio Ptiot, 
oiiginofi i 

under 13 8 ( 14 Crft IT p l«, h* 138 
vhatvaitofmftmily ifroioxtahl®^ n, 17^, i|C 
Ske 

||e!pi)oia& i*xemx'veixbleji ji» 139 

3 <JejmttHop»:nU« Ptfr0n% 
fotmof ra.t'jatjo^* If 4 

applxcatutjf* tOft**liyw.tr(«€S, fi i§i 
sutni^iOM by, n. i^i 
^ Un^^cehiaty, vehpR |t. 

xx?:arta»t, tt. 4,^|2. 
fbim of the t&xxJier 

, S*’p. OMcr of 

Aade t«fc wW w«de«iaft> if *"* 

PWiTOitmttis^jpf p^hps/r rpfiiiiaj to be txionintd, 
‘ 4 

t iHi 

jst3tute«lo»t«ihjg:, fi 21J. '' 

itii <^ly, ,! 

diStittttt^wbetweei aodotto ofujftjoval, 11 iti 

n* , » K REMOVAf 
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• 1 •. f 

REMOVAL of the Poor, , 

made bjt ju*tjce> n, 2ii». 
no co»ttt upo)f», », 2if 3^',.. \ ■ ■ 
na appeal againoV 11.215. 

by the vagrant, ii. 214. 

, ' f' Or persoffwithout settlement, if- 214 - 

of suopendmg removals, 11^215. 

See pr^r'of..ilemo*sftjl. 
b"|^ rates.genei^l poJ||ir, ii'^‘2IS. 
instances pf, n. 2iS"* , 

returning after, ii. 22O.. 
punishment for, ii. 220. 

by conviction, &c. ii. 22 £. 
commitmentj^ ii..222. 

REMOVAL, returning after,' 

illegal, when, ii. 222. , 

• wife rcturning^ith her husband, ii« 221 
to what prisons, 223—236. 

pi evious conviction, R. 225. ' 

* Form of> u. 325- 
return, proof of,' ii. 225. 

, by indictment,, 226.„ 

attachment, i|. 226. 

>vhen pauper hai^y return, h. 223. 
unlawful returning, what, ib. , 

RENTINO a Tenement, ‘ Settlement by, ii- i - 
; , ‘ See T'cncment of lol. a year. 

RENTS*^''!^'V ^ 

not r^te^ble, i. 82. ^ 

, See IJroperty, real, rateabtei Quit rents. 

REPLEVIN^ / ::■ ' ■ " 

provision of, 2'4.;0ed, IL dpn*t extend to, ii. 3S. . 

REPUTED Thieve-s^.- .‘ 

See i^iargeafele* 

EESIDEHCE necessary to a Settlement; origfn of, .j. 24X<. 
must bo forty <iay,s, i. 253, 254. 

Sec t^Vs^jreral Xihds.of Seftiement. , . 
necessary to personal property, I. 70.,,,- 

^i^orporeid bereditamems, stf |-«ti2. 

.. II RETRO 
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RETROSPECTIVE Hirln^r, j 321. 
ROGUESi incorrigible, 

punishi6etit oF, ii. 24^ 

remote^le as chargeable, ii, 74 
See Vagrants, &c. 


ROOMS. 

RULE. 


See Tenejfnent of lol. a year, settlement upon 


See judgment by couit of K. B. 

SAL^ARIES, 

not rateable, i 144. 

SCHOOLMASTER of a free school 
rateable, when, i. 160 
gains no settlement, wlicn, li. 16. 6u 
does when, ii. 60. 

SEPARATION, 

of husband and wife. 

See Settlement by Marriage. 

Parent and Child, See Emancipation. 

SERVANT, 

See Hiring and Service, settlement by, 
rateable occupier, 

SERVICE, Settlement. 

at an hired servant, i 341. 

by operation of law, i 342—357. 
custom of the countiy, i. jjSi. 
as an approntipe, 1.506. 
of an office, i. J59. 

degree of, immaterial, i. 559. 

SESSIONS, petty, i. aaa. , 

SESSIONS; general, ii.''§ 89 * . 

no appeal to them against poor rates, ii. 389 
qoaiter sessions are so, ii. 396. (i ]f. 

SESSIONS, quailer, j 

cannot divide a parish into distinct vills, i. 35. ■ 
jurisdiction of, concurivnt, when, ii. 27S. 
power to enforce trt-dtn*s of filiation, ii 294. 
cannot delegate their authority, it. 366,. 

but consent, ii. 447 - 
cannot parish officeis, ii, 372. ^ 

^ R R 2 SESSIONS, 
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SESSI 0 N 3 , quarter, 

power o\e> ordwwftl'iraaFjoval, ». 447. 

poor’s rates, it. 44;$. 
judgttJtnt by, H. 449. 

who laay i^ote upon* if, 44^. 
may^altcr during^tessiontl^ ii 446. 

not afbe»w^r3*» ii. 44^. 
must be express, ^i^.*4^*. 506. 
ameiidnu'flts by, fi 4JI. 
adjournment by, ii. 443*->456. 

See Adjournment.—-St; ssiofis. 
need not state reasohs for their order, ii. 4 yd. 
nor a case, ii. 457. 

return by, not to tte amended by clcrit of the 
peace, ii. 494. 
statement of a case, it. 458. 
reference to a jodge gf asuxe, H 458. 
infoimatinn against jUbtices at, ii. 512. 0. (2). 

See Appeal, Oftioia£it$ Ontitiuaiicc, Ordcr^ 
* Rates, 

SETTLEMENT, 

by whom acquired, si>’l 34 * ^ 

prisoners within ybt fules, ii. 
idiena, ii. 

an alien by estate, ii. 134. 
person attainted, ii. 136, 
by wb«*tint, 

* 34 - * 

tinder seven; if. t34'.i ‘ ■ 

under 35 III. c. 4^9, ii 13^ 

SETTLEMENT?, 

of impotent i 23^* 
several kinds ofr'I« 
byaeknowfedgjqetit/a, M7» ‘ 
apprenticeahtpy i 444* '' 

blitb of legfiWie ckUdi#, 1 274. 


SETtfE- 
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SETTLEMENT, jprfgin of the kw. 

i. 

office, i 5'i* 

pa^iri" public taxes, ii. jo6, 

^ lenti'.sj a teinttneiit at loUjur attn, u T, 

SETTLEMENT , 

^ n * 

by notice ahunahtdi^i, ^53 

by payment of taxea ^ollbhed in certain case*, i. 253. 

' Sec Taxea, Setllimtnt by. 

general rules respecting st ttl^iments, 1 256. 
things done to defat, effect of, 

hiring for less than a yeai, 1. 319. 
conditional hning, t. 322. 
itervjce, discontinuance (f, hy consent, i 366 
things done to gain, effect of, 
taking a tdbement, ii. 42. 

See Fraud. 

SEXTON of a church or chapel, 

gains a settlement, i. J57—“559 
SHIPS, 

lateablc when, i< 144, X45« (2)> 

U) what place, i. ll^S. 

See Packet Bnst. 

SHOP, ^ ' 

rateahte, i> 196. 

SOjOtJKNER, 

ca8U4|i>.l^t rateable, i. 68. 

SLATE WOkK. 

See Quarry. Examination 
SOLDIERS, * , ^ 

canuot gain settlemeAx, 

by hiring and service, 1. ^oj. 

See Militia. — ^stards*—Vagrant» 
SPECIAL Hirings, i. 326. 

spinsters: * 

, See Bastard, Chargeable. 

STAMP DOTY, * 

upott marrkgc ^Minces, b t 6 t. 0,]( , ^ 

marriage cmific^es, i 26^* 
indentures of apprenticeship, i* 457* 

a a 3 
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STAMP DUTY, 

on apprentice Fee, i. 45S'. " 

parish appi'entices/i* 466* 
exemption* from, 
implied, ii 461. 

' expressed, i. 466. 
payment of, 

when presumed, L 544. 
assignments of mdentures, k 505. 
stated by a case, ii. 461. 

ST. ALBAN?s, liberty of, ' ' > 

jurisdiction in appeals against removals, ii. 59®* 
have power to give costs, ii. 509. , » 

STATUTE, , ' 

general words in, exempt frpjfp rateability, when, i- 
136, &c. 


STOCK in the Funds, 

not l ateable, i. i 85 . 

STOCK in Trade, 

rateable, i. 144. 

STOCK on Farm, 

when rateable, i. 8o< 

V' liot, i. 79. 

SUBPCENA, ' - ^ , 

■? - V 

issuable by clerfe of the pe^tf^ 4^2. {i ). 
by crowm prace, ii. 442(1). ^ 

punisBi^ot for disobeying, ii. 442. (1). 

SUMMONS by magistrat||i 

before issuing a Wirant of^distresis, i. 223. . 
service oil* 1*225. 

^hiung aft order of filiation, ii. 265. 

..nope under 49 Oeo. III. ii; 258. 
by sessions, ii* 279. 

need not appes^ on face of the order, ii, 
.-269—.278.' 

' defendant*^ ,^j^pearafice toV 11. 267. 

• r’’of reiftoval, m ' 

wheo pfnper returnsIS^. 225. 

^ -suMMaNi 
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SUMMONS by magistrates, 

to dischargef -art' apprentice, i. ^94. 

order mu&t set it foitb, i. 493^, 

SUSPENSION. 

See Appeal against Order of Removal. 

TAXES, Settlement; by, ii,,io6. - - f 

what kind of taxes, i?i i 06. 

( what not, ii- 107, 

not for those payable for a tenement, ii. 107. 
to what ^5 Geo. in. c. 101* extends, 
toy. 

of the rating, ii. 108. 

party must be rated, ii. 109. 
if io void rate, good, ii. 109* 

.must be described, ii. <09. 
whether rated, question of fitet, ii. IIo.^ 
sura need not be specified, iL ii i. 
presuraptirm is, that tenant rated, ii. t is. 
of the payment,' ii- 11 j. 

• person rated most pa}’', ii. j 13, 

sufficient^though repaid, ii. 113. 
or paid on. his account, ii. 114. 
of the inhabitancy, ii. 115'.'^ 
of the proofs, ii. 

TENANT by the Curtesy, 

to be 80, must be seised in fact, ii. 81. , . 

' See Estate, Settlement by. 

TENANT at Will, 

gains no settlement, ii. 61 • , , 

unless of lol. annual value, ii.;33.42. 61. 

TENEMENT of lol. a year, Settlement upon, 
division of subject, ii. i. 6i. . 

« statutes concerning, ii. X. 
estates comprehended in, ii, I- 
freeholds, * 5 . 
copyholdsj ih- 
Jeasebolda,n. 2. 

annual valrai immaterial, wbeu* ii. t.' 

. ■ , . renting,unnecessary,, ii. 4. 

• instances of, ii.'4, 5,6; 

R* 4 TEN] 
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TENEMENT of loLay^ar, Settlement qpon, 

definition of tenements which coufiar setikmentfii ii. 7 
parts of a housei ii* S. 
water-mUl. ii- 
wind< 4 nilh ii- 
rabbit-warren, ii. 
land sale coUiery, ii. 
tolls, ii. 9. 
tilhes, ii. 
aftermath, ii. 
fishing of a pond, ii. 
cattle gate, ii. / 

stable by master of job horses, ii. Jo. 
a dairy, letting of, ii. lo- 14. 
must be of a right of pasture, ii. 15. 
need not be exclusive, ii. 15. 

in a common pasture, ii. 16. 
takings which confer no settlement, 

must be of a permanent nature, ii. lo. 
contract for use of machinery, ii. 20. 
grinding of corn in a mill, ii. 21. 
pointing places in a mill, ii. 21. 
exclusive use of mnneis with a packeting room, 
ii. 22. 

standing place for a carding machine, ii. 23. 
tenements in diffgreut parishes, ii. 24,25. 

Several in the same patisb, ii. 25. , 

held under distinct titles, H. 26—31. 

, , diffe* ent interest, as tenant and landlord don’t unite, 
ii. 26. ' 

gatekeeper of a turnpike-gate* no settlement, ii. 27. 

unless he routs a distinct tenement, it, 27. 
value of the tenement, ii. 2$. 
how estimated, ii, 28. 
value dum»g occupatioR^ ij. 29. 
speculative value iiisttlScieRt, ii. 29. 
value indi'pciklantofiiaT^pnalcliattels, ii. 30 
jpost w;f.«l*«uU, ii. 30. ' 

' . things a tached to the laij^, ii, 31 . 
land sale colliery, ii. 3 J. 


'fENE* 
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TENEMENT of lol. a yf»ar. S ttlement upon, 
rabb.H in a warren, &c. ii 32. 
value increaaed by cultivation b.*fore letting glvea 
settlement* Addend xxxvi i. 

abo if 80 increased before he enteriy 
must be found b^ sessions, ii. 32. 
value where the otcupction joint, ii. 33. 

'1 an-underholding, ii. 32 (3). 

rent no decisive criterion of, ii. 33* 
residence or occupation by tenant, ii. 34. 
title immaterial, ii. 34* 
without paying rent, ii. 35. 
giving landlord the dung, ii. 35. 
residence under implied agreement, ii. 36. 
by acquiescence of oil interested, ii. 37 
marriage, ii. 37. 

under promise to purchase, ii. 38. 

permiswon from former tenant, ii. 38. 
payment by service, ii. 38. 
credit, to whom given, immaterial, ii. 39. 
thougli a guarantee, ii- 39. 
inability to pay, ii. 39,40* 
or stock, ii. 47. 

must have right or interest during possecsion, ii, 40. 

extent immaterial, ii. 41. 
taking to gain a bettieraent, ii. 42. 
possession of, may be joint, ii 43 48, 

' distinction between a joint tenancy, ii, 48. 
must be actual, ii. 43. — 

tolLfrom a corporation without lease, ii 43 9 
fraudulent, gives no settlement, ii. 44. 4$. 
taking fraudulent, it. 46. 

no slock on premises, ii, 47., 
under Icuiugs, ii. 47. 
posseasion in law, ii. 50. 

landlord refusing possessipn before end of term, 
ii. 50. 
residence in, 

fortyIdaysJi. 53. 


TENS- 
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TENEMEN'T of lOL a year. Settlement upon, 

passing night without going to bed, sufficient, 
Addend. 

tenements in different parishes, h. 53. 55. and 
Addend. ‘ 

removal by force* previously, ii. 54. 
must be in the parish, ii. 53. 
on the tenement, unnecessary, ii. 54. 56. 
by the wife, insufficient, ii. 55. 

family gives no settlement, ii. 58. 
as a wife and widow, connect not, ii. 55. 
proofs to establish this settlement, ii. 57. . 
TENEMENT Incorporeal, 

, what, ii. 76. (aj, 

THIEVES. 

» _ ^ ' 

See Chargeable.— Felony. 

TIDE-WAITER, 

■ exempt from parish offices, i. 47.- 
salary of, not rateable, i. 144. 

gains a settlement, by paying land-tax, ii, 114. 

TIMBER, 

not rateable, i. J32. . 

by custom, i, 135*“' 
beech ,ih 

if by custom so generally, ' 

TITHES, 

rateable, i. 125. ' • 'i - 

who rateable for* i. 151. ’ 

TIT^'^NG. ; ' 

• See Order for Rate in Aid. 

TITHINGnMAN, ' ; . 

gains a settlement', i. 552. * 

when not, i. 556. 

TITXiE to lands, ■ ^ 

immaterial as to their rateability, i-173. 

as to settlement by estate, h.'71. 

TOELS, 

when rati^ble, i. 80. 

r]10t,i. 80. - • '1' f ' 

who rateable i.oo. and see the ffistaheect supra. 

, TOELS, 
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TOLLS, 

where rateable, i. 182—-185, et seq. 
upon what principle, i. 20^. 

let by a corporation ^thqut deed gives no settlement, 
ii. 44. 

light-houses, i. 90, 91. 
sluices, i. 92. 119. 

Bridge, i. 117. 
canal, i. 95. 98- J02* 
ferry, i. 107. 115. 
watei'.works, i. 93* 183. 

TOLL and FARM TIN. 

rateable, i. 84. 

TOLL GATE KEEPER, 

acquires no settlement by keeping the gate, ii. 27 
Secus if he rents a distinct tencinent, ii. 27. 
TOWNSHIPS, what, i. ii. 

proved to be, how, i. 13, 
what not, i. 14. 

made districts to maintain their poor, how, i, 15. 
parishes subdivided into, how, i. 16. 

by inability to maintain as a parish, i. 17. 27. 
facts necessary to separate into, i. 26, 
long separation material, i. 26. 

!)Uch a division not to be disturbed, i. 28. 
although indiEerent districts, i, 22. 
may be re-united, i. 28. 

See Division.—Parish. 

TRUSTEES, . ^ \ 

of an hospital not rateable, i. 160. 
nor of a navigation sluice, i. lUq. 
nor drainage benefiting another parish, i. 165. 

’ of common, when, i. 149. 

TURNPIKE Road, gatekeeper at, 
gain$ no settlement, when, ii. 27^ 
does, when, ii. 37;. 

irremovcable, whenj^.ii. 174. «• i* 

VAGRANTS, Vagabonds^ &c, ' , 

history of statutes respecting, i, 238. .■ 

who held tube, C 311 . 240. , ‘ ,;r ♦ . , 

. vAGRAirrs, 
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VAGRANTS, Vagabonds, Ap, 

soldjpr separated from hra wife, not, ii. 24$. 
ptinishment of, li. 243. 
removeable by pass warr^t, ii. 211. 
no appeal against, ii. 2x3. 

' See Appeal, &c. 
power of sessions over, n. 242. 
may send mcorrtgible rogues into sea or land service, ii 
, * 43 - 

ttt-y are commitments in execution, ii, 243. 
form of, li 244. 
appeal against, li. 244. 

VALUE of a Tenement, 

material to a settlement, when, li. 3 31 • 33. 

VALUE of pejsondl Chattels, 

demised with a tenement must be found, i. 32 
VILL, what. 

See Township, Division. 

VILLENAGE, 

pool law inapplicable to, i, 310. «. (a). 
VOLUNTARY Giant of an Estate, 
avoids a ccrtiliciite, li. 169. 

UNDERWOODS, when rateable, i. 132 

difference in management of horn wood, i 134 
annually, i. (32 

USAGE, 

doct not control the words of a statute, 
in appointing overseers, i. 45. 

^^exemptrag from the office, i. 47. 

tin*e for which rate made, i 6l. 

' rating qmt rents, i. 82. 
personal property, i. 143. 

WAGES. 

effect of payment, as to a ditpensatioa or diffolution of 

service, i. 347*359> 3®7» 3®*- 
of a dediirtion, 1.372,374. 
of a periodical resmation of, i. 328. 
raising servaut^s wages within year, i. 334 
agreement to deduct for posstblp loss of time, i 338. 
WARDEN, 

oi 9 borough, gains 9 settlement, i. 532. 

WARNING. 



i;^EX 

Warning, libJty to quit upon, 

^ effect of, upon servant'^ s<*ttleTienr, i. 3^1 

when it differs from lime of paying wa^es, i.331 
jOsincicles with it, i 332 
coupled with other circumstances, i. 33a. 
to shew the hiring dissoWed, i 37a, 

WARRANT, 

, continues in force till executed, ii. 258* 

Sec Diitress, Justices. 

WASTE Land, 

when rateable, i. 138, 

WATERING Place, 

servant fains a bettlement in, i. 4a3. 
WATERWORKS, 

profits »f, rateable, 1. 182. 
where, 1.182. 

WAY, Right of. 

See Easement. 

WAY-LEAVE, 

occupier of the land rateable for, i. 7|. 

WIDOWER, minoi, 

mac many without consent, i. 26r. 

WID. AV, 

gams a settlement by residence, when, ii. 6 t, 
residing under a ccitiflcate to her husband, ii, 236—161 
hei appientice gai.isno settlement, ii. iCl. 

WIFE, 

See Manied Woman, Hasband, &c. 

WILL, 

proof of, ii 103. 

WITNESS, 

to a manioge register, i. 268. ' 
hubl.and uud wile to their marriage, i. 269 
their divorce abroad, i. 273. 
parents to their child’s legitimacy, i. 287. 297 
their declaration, if dead, i. 298. 
incompetent, who. 

fiom imbecility, i. 43^* 
infidelity, i.433. 
infamy, i. 436. 
how proved, i. 436—437 


WITNESS 







WITNESS, 

relationnliip, i. 458. 
into( bt, i. 438. 
parishioners. 

compeilable to give evi( 3 ?nce, when, i 
when not, i. 439,440. 
it rated, i. 440. 

called by the adverse party, i. 440. 
becoming interested during appeal, i. 
declarations of, when evidence, i. 441. 
pauper a witness, i. 443. 
credit of a vvitnesB, i. 443. 
attacked, how, i. 442 
supported, how, j. 437'-*'443- 
wiltieife to a dc d, i 531, 
proof of his hand-wntuig sufficient, when, i 531 
if two to a deed, i. jga. 
haQd>WTiting of, how pioved, 1.533. 
comparison of inadmisbible, when, i*533' 
admissible, when, i'533. 
how compelled to appear, ii. 442. 
punishment for disobeying process, ii. 442 
WORDS-GENERAL, 

in a statute exempt from ratcability, i. 136, ficc 
when not, ii. 

WORKHOUSE, 

erected by what statutes, ii- 330. 

by single parishes, when, ii. 330*—332* 
by united parishes in a third paribh, ii. 331,33.i 
is part of the united parishes, when, ii. 33S. 
poor not relievable without going into, ii. 330. 
person is not rOoi^eliable to work if not qualified for ir 
w 333 - 

WRITING. 

See HatwJ'Writing 


THl? 


Piimterl ly A. SHrnban, I^sw^Prktw to I J»s , 

I . * ItOndeir. 









